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Part of Divorce Act unconstitutional

The Kerala High Court on 23rd February has declared Section 10 A
(1) of the Divorce Act unconstitutional. The provisions of Section 10
A(1) stipulate a two-year separation in Christian marriages before the
spouses can file petition seeking divorce by mutual consent. A division
Bench of the Court has held the provision as discriminatory and in
violation of Article 14 of the Constitution which grants equality before
law. “The court is of the opinion that the stipulation of ‘two years of
separated life’ for those to whom the Divorce Act applies, is in contra-

distinction to those similarly placed under Section 13 of the Hindu .

Marriage Act, Section 32 of Parsi Marriage Divorce Act and Section 28
of the Special Marriage Act would apply, offends the mandate of
equality of right to life,” the order of the Court says. The further party of
the order says that the stipulation of two years of separated life can be
severed and read down to one year to bring it to be in conformity with
the provisions of other law to avoid unconstitutionality.

The court has upheld the argument that most modern jurisprudence
recognises and accepts the right of spouses to get their marriage
dissolved by mutual consent.

Women empowered

The on going Budget session of the Parliament has passed the bill
that grants reservation to women in State Assemblies and in the
Parliament to an extent of 33%.

It was put on hold for the past 14 years due to lack of political
consensus. It was first drafted by the United Front government and
tabled in Parliament in September 1996.

The Bill has been already introduced in the Rajya Sabha. It was
referred to the Parliamentary Standing Committee on Law, Justice and

* Personnel. The Committee, in its report last December,

Married men more susceptible to suicide

In India one married man commits suicide every 9 minutes. Of the
total 1,25,017 suicide deaths in India during 2008, married men
accounted for 57,639. The overall male-female suicide ratio for the
same year was 64:36. These are some of the concerning disclosures
found in the latest data released by the National Crime Record Bureau
(NCRB).

“Every nine minutes a married man is committing suicide in India.
Are we ignoring our men too much or burdening them with too many
responsibilities?” asks Virag Dhulia of the Save Family Foundation, an
NGO fighting for harassegd husbands.

Family problems (23.8%) and illness (21.9%) followed by failed love
affairs (3.0%), bankruptcy, dowry dispute and poverty (2.4% each) are
major causes for suicide in India.

The different level and intensity of depression in men and women is
said to be the factor that is forcing more men to commit suicide than
women.

Right recognised to know Cabinet’s

advice to the Prez

In a verdict rendered on 22nd Feb. the Central Information
Commission (CIC) under the Right to Information Act has ruled that
the citizen have a right to know as to what transpired between the Union
Cabinet and the President of India. :

While holding so, the CIC has distinguished a SC Judgement that
gave immunity to Cabinet’s advice to the President from judicial
scrutiny. The jdugment of the SC is based Art. 74 (2) of the Cosntitution
of India which mandates that such advice can not be inquired into by any
Court of law in India. The distinuguishing point, according, to the CIC is

that such adviced can not be ‘inquired into’, that does

had recommended the passage of the Bill in its present

the discretion of political parties.
‘No presumption prosecutrix
tells the ultimate truth’- SC

‘Members are

= ~ Inthe9th annual generalbody | not mean that such advice can not be made public.
form and suggested that the issue should not be left to meeting of LAF held on

The matter before the CIC arose when an applicant

19.02.2010, the life membership | Franklin Ceasar Thomas sought to know the details of
fee, annual membership fee of
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During the second week of February, the SC has | Communique & Samvada have
held that it can not always be taken that a rape victim | been revised.

a move of the Union Cabinet to pass a legislation
extending reservation facility to convert Christians too. .
The then President Shankar Dayal Sharma had retured
the Bill to the Narasimha Rao Government. Ceasar’s

rates of

tells the truth on the offence and regarding the accused. | requested to pay the difference | 2P plication was turncd ‘down by, President’s

Deviating from the well established principle that the | 2mount & co-operate.

Secretariate on the ground that the President had not

statement of the prosecutrix in rape cases should normally be taken to
be true, a bench of the SC has said that there can be no presumption that
she is telling the ultimate truth as the charge has to be proved “beyond
reasonable doubt” as in any other criminal case. The judgment further
says “we are conscious of the fact that in a matter of rape, the
statement of victim must be given primary consideration. But, at the
same time, the broad principle that the prosecution has to prove its case
beyond reasonable doubt applies equally to a case of rape and there
can be no presumption that a prosecutrix would always tell the entire
story truthfully™.

Maneka Gandhi questions
amendment to Wild Life Act

Political and environmental activist Maneka Gandhi has questioned
the wisdom of the Government for the proposed amendment to the Wild
Life Act, 1972. She has said that if the proposed amendments are
incorporated, it would be ‘the worst wild life law in India’.

The amendments if put in place would remove the schedules to the
Act. Jairam Ramesh, the minister concerned on the other hand has
justified the proposed amendment on the ground that it would make
poaching a more serious offence.

given assent to the ordinance but other details can not
be disclosed since the issue involves previledged correspondence.

Singapore becoming hub of

Arbitration of Indian Cos

Accoring to singapore’s Law Minister, K.Shanmugam, Singapore is
becoming hub of international arbitration of Indian Companies. He says,
“We have witnessed an increase in the number of Indian companies .
using Singapore as an arbitration destination. About 21 per cent of the
114 international cases Singapore International Arbitration Centre
(SIAC) saw in 2009 involved at least one Indian party.”

The minister was in India recently to participate in a conference
organised by CII. The Singapore Government now plans to develop the
country as an international arbitration centre and a hub of business
activities, the Minster said.

M.F.Husain gets Qatar nationality
M.E Husain facing arrest warrant from criminal Court for drawing

‘nude picture of goddesses Sarasvati has earned the nationality of Qatar.

Soon after the Court in India issued non bailable warrant for his arrest,
Husain had fled the country.
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| Pick up the best

E
d The Union Law Minister, Veerappa Moily has announced
[l that the two Circuit benches of the High Court at Gulbarga and
WAl Dharwad would be conferred with the status of permanent
- benches soon. The Government which normally is indifferent tg
the needs of the people has in this case acted swiftly. As soor
@) 2s it became clear that the benches would have adequate work
the Government has come forward to accord permanent status
F@l However, that is not the end of it. It is only a beginning. The
people of the region have a larger expectation. They hope that
their benches should get the best and the most competent Judges
to decide their cases.

The High Court and the Supreme Court si. .ld therefore
ensure that the fresh appointment of judges be from bar or bench
is held in a most transparent manner and only the best and thg
most competent judges are sent to man these benches. Though
under Judges case I and III the Government has not much of 4
say in appointment and elevation of the judges to the constitutional
Courts, the Government in this case should do every thing if
could do to ensure that the benches get only the best anc the
competent judges. The judiciary and the executive should nof
compromise on quality. There is no reservation in jud .iary
However, if every section can be satisfied without compromising or}
the quality, then there would be no objection from any quarter.

There is much wisdom in the old say that a rotten apple in the
basket can spoil the basket full of appeals.

(p e e a1 il T

Around the Courts

Sec. 227 of Cr.P.C.-discharge-suspicion against the accused
can be ground to proceed against? is sifting evidence permissible?
is the court bound to forecast the result of the prosecution?

The role of the sessions judge and the nature of material requried to
_ frame charge under Sec.228 and the nature of the case requiring

discharge under Sec. 227 of Cr.P.C came before the SC in a murder
case during January this year.

P.Vijayan, an IPS officer of Kerala cadre who is alleged to have
participated in a fake encountered killing of a naxalite, Verghese in
1970 was subjected to criminal prosecution in 1999 for an offence under
Sec. 302. Vijayan sought his discharge on many grounds. Both trial
Court and HC refused to discharge him. Aggrieved acccused
approached the SC.

Refusiung to discharge him, the SC ruled that
@ if two views are possible and one of them gives rise to suspicion

only, as distinguished from grave suspicion, the trial Judge will be

empowered to discharge the accused.

@ at this stage the trial Judge need not see whether trial will end in
conviction or acquittal.

® the judge is not mere a post office to frame the charge at the behest
of the prosecution.

@ At this stage the judge need not have to weigh and balance evidence
and probabilities.

@ The sufficiency of ground to frame charge would take within its fold
the nature of the evidence recorded by the police or the nature of the
documents produced before the Court.

(2010 AIR SCW 886)

Frivolous litigation by petitioner-Court grants interim order-
petition came to be dismissed- what is the remedy to the aggrieved
respondent who has siffered by interim order? Can be petitioner be
permitted to make any gain?

The SC has made an attempt to answer these questions in the
present case.

According to the Court, no liti ga{n can derive any benefit from mere
pendency of a case in a Court of law, as the inerim order always
mereges in the final order to be passed in the case and if the writ
petition is ultimately dismissed, the interim order will stand nullified
automnatically. A party can not be allowed to take any benefit of his own
wrong by getting interim order and thereafter, blame the Court. The
fact that the writ is found, ultimately, devoid of merit showns that a
frivolous writ petition had been filed. The mxim ‘Actus Curiae
neminem gravabit” which means that the act of the Court shall
prejudice no one, becomes applicable in such a case. In such a fact
situation the Court is under an obligation to undo the wrong done to a
party by the act of the Court. Thus, any undeserved or unfair

~ advantage gainsed by aparty invoking the judisdiction of the Court
must be nutralised.
2010 AIR SCW 856

New Income Tax slabs as per the

provisions of the Finance Act, 2010
The following are the part of the proposals made in the Budge speech
of the Union Finance minister delivered on 26th February in the Budget
Session of the Parliament.

[INCOME TAX RATE |
General tax payers '
Up to Rs 1,60,000 NIL

Rs 1,60.001 to Rs 5,00,000 10 per cent

Rs 5,00,001 to Rs 8,00,000 20 per cent

Rs 8,00,000 and above 30 per cent

Women

Up to.Rs 1,90,000 ; NIL

Rs 1,90.001 to Rs 5,00,000 10 per cent

Rs 5,00,001 to Rs 8,00,000 20 per cent

Rs 8,00,000 and above 30 per cent

Senior citizens- 65 years & above

Up to Rs 2,40,000 NIL

Rs 2,40,001 to Rs 5,00,000 10 per cent

Rs 5,00,001 to Rs 8,00,000 20 per cent

Rs 8,00,000 and above 30 per cent

Initial estimate of tax savings due to changes in theIncome Tax slabs as
announced in the Budget:

Income upto Rs 3 lakhs no change

upto Rs 5 lakh- Rs 20,000

upto Rs 6 lakh- Rs 30,000

upto Rs 7 lakh - Rs 40,000

upto Rs & lakh - Rs 50,000

upto Rs 10 lakh- Rs 51,500

Hindu style funeral pyres OK in England

An England based Hindu, Devender Ghai has won his long drawn icgal
battle agaisnt the decision of the City Council of Newcastle which has turned
down his request to be cremated as per Hindu rites and customs by burning
his dead body. When he opted to be burnt outside the crematorium, it was
rejected on the ground that according to the provisions of the Cremation
Act, 1902 there can not be a burrial or burning of human remains outside the
area recognised as crematorium.

His prayer to be allowed to be burnt according to his beli~f was turned by
lower Courts and then by High Court. On 10th Feb. the Courts of Appeal
upheld his appeal and gave him liberty to be burried according to his belief.

India-Saudi sign extradition treaty

India and Saudi Arabia have signed extradition treaties to facilitate
easy and hassle free transfer of fugitives from each other’s countries.

The treaty was singed during PM. Manamohan Singh’s visit to
Saudi Arabia during last week of February.

HUMOUR
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Once bitten twice shy ; Advocate : having

made this mistake before
the trial Court I am before
the appellate Court.

Judge : you must know that the

Court knows the basic principles of




March 2010

Communique

Page 3

Profile

The Vice President and the Chairman, Rajya Sabha, Hamid Ansari has appointed a committee consisting of Supreme Court judge V S
Sirpurkar, Senior Advocate and jurist PPRao and Chief Justice of Anhra Pradesh High Court, A R Dave to inquire into the allegations made
against CJK Dinakaran. The committee has been constituted under Sec. 3 of the Judges Inquiry. Act, 1968. A brief profile of P.P.Rao
appeared in the February issue of Communique. Here is a brief profile of J| V.S. Sirpurkar.

J| V.S. Sirpurkar

Born on 22nd August, 1946. Hails from a Lawyers’ family — Father,
Mother, Wife, Son, Daughter-in-law and Brothers are all Lawyers.
Matriculated from Chandrapur District of Maharashtra. Completed
'Graduation from Morris College, Nagpur. Completed Law Degree
from the University College of Law, Nagpur. Practised at Nagpur in
the High Court on Constitutional and Criminal sides. Was elected as
a Joint Secretary and Secretary of the Bar Association, Nagpur. Was
also elected as a Member of Maharashtra Bar Council. Elevated as a
Judge of Bombay High Court in 1992. Was incharge of Judicial Officers
Training Institute, Nagpur. Transferred to the Madras High Court in
December, 1997 where he held the post of ‘Executive Chairman’ of
the Tamil Nadu State Legal Services Authority. Was instrumental in
starting the Judicial Academy at Madras. Elevated as CJ, High Court
of Uttaranchal. Started Judicial Academy called “Ujala”. Co-opted
as a Member of the Legal Education Committee of the Bar Council
of India, New Delhi. Was elected unopposed as a Member of the
Governing Council of the India Law Institute, New Delhi from the
Judge’s Constituency. Was transferred to the High Court of Calcutta.
Started a Judicial Academy in West Bengal. Nominated by Bar Council
of India to the General Council of the National Law School of India
University, Bangalore, for a term ending on July 28, 2007. Member of
the General Council of West Bengal National University of Juridical

Sciences, Kolkata. Elevated to Supreme Court of India_w.e.f.
12.1.2007. it
Reality Bill awaits smooth passage

Real Estate Development Regulation Bill, 2010 is awaiting to be
passed by the on going Budget session of the Parliament. Some of the
salient features of the Bill are : ] A

* A legislative body ‘Real Estate Authority’ would be constituted.

* The Real Estate Developers have to get themselves registered
with the Authority.

* Every project likely to be undertaken by the Developer should
get nod of the Authority. The Developer should give a bank guarantee
to the authority and an assurance to execute the project and complete
it according to the terms of the license.

* Only the registered project should be executed by the Developer.
The details of the registered project would be available on the Web
site of the Authority.

* Those who violate the terms of the license would face forfeiture
of bank guarantee and delicencing.

* Violation of the mandatory statutory provisions may land the
developer into jail upto 3 years and fine.

* An unregistered developer can not advertise his unlicenced
projects

* The registration is renewable at every 3 years.

Sec. 391 of the Companies Bill

can it effectively exclude the jurisdiction of civil Courts 2

Sec. 9 of the Civil Procedure Code mandates that civil Courts to try all
suits of civil nature except the suits of which cognisance is either expressly
or impliedly barred by any other law for the time being in force.

Sec. 10 of the Companies Act, 1956 specifies that the Courts having
jurisdiction under the Companies Act shall be,

a.High Court and

b. Where the jurisdiction has been so conferred, the District Court.

That is to say, the civil Court shall get jurisdiction to try any suit under
the Companies Act only if it is so conferred with jurisdiction.

However, except these vague mandates there is no other express pro-
vision barring the Civil Courts to entertain certain company disputes under
the Companies Act, 1956.

But experience tells us that the Civil Court entertains Company dis-
putes if remedy is not provided either before the Company Law Board or
the Company Court. The issue of Civil Court’s Jurisdiction to entertain cer-
tain company matters is also supported by the Constitutional Courts on the
ground that there is no specific bar under the existing Companies Act,
1956 barring the Civil Courts in entertaining Company matters and on the
ground that the Companies Act, 1956 do no provide all remedial measures
10 all the shareholders before the Company Law Board or the Company
Court.

In the proposed enactment on the company law, which is before the
Parliament in the form of the Companies Bill, 2009, an attempt has been
made to bar the Civil Court’s jurisdiction to entertain company matters.

section 391 of the Companies Bill, 2009 which is the only provision
meant for dealing with the civil Court’s jurisdiction is extracted below:

Sec. 391. No Civil Court shall have jurisdiction to entertain any suit
or proceeding in respect of any matter which the Tribunal or the Appellate
Tribunal is empowered to determine by or under this Act or any other law

for the time being in force and no injunction shall be granted by any court
or other authority in respect of any action taken or to be taken in pursu-
ance of any power conferred by or under this Act or any other law for the
time being in force by the Tribunal or the Appellate Tribunal.

The object of section 391 in the proposed Companies Act is to ex-
clude the Civil Courts in entertaining company disputes and to avoid the ju-
risdictional ambiguity. Under the existing Companies Act, 1956, share-
holders who are qualified to approach the Company Law Board under
section 397/398 may choose to approach the Civil Court rather the Com-

pany Law Board.

Now, with the express bar under section 391 of the proposed act, if a
remedy is available before the National Company Law Tribunal etc. then,
no Civil Court can entertain a suit. :

We get support to this view from an authority reported in (2004) 121

.Comp Cases 375, wherein it was held that “when there is no express pro-

vision excluding the jurisdiction of the Civil Courts, such exclusion can be
implied only in cases where a right itself is created and the machinery of
enforcement of such right is also provided by the statute. If the right is
traceable to the general law of contracts or it is a common law right, it can
be enforced through the Civil Court, even though the forum under the stat-
ute also will have jurisdiction to enforce that right. Sections 397, 398 and
408 of the Companies Act, 1956, do not confer exclusive jurisdiction on
the company court to grant reliefs against oppression and mismanage-
ment. The scope of these sections is to provide a convenient remedy for
minority shareholders under certain conditions and the provisions therein
are not intended to exclude all other remedies”.

But the point is what is the situation if a particular relief is not available
to the shareholders before the National Company Law Tribunal or under
the new Companies Act?

Under such circumstances, despite section 391 in the proposed Com-
panies Act, it may not be possible to hold that the Civil Courts are barred
from entertaining company disputes.

The proposed Act makes provision for constitution of National Com-
pany Law Tribunal which would be a statutory body consisting of experts
from the relevant field. It has been assigned with the task of deal with
company disputes.

It is true that the Civil Court may not be effective like the proposed
National Company Law Tribunal, but, when a remedy is not provided
before the Tribunal, the shareholders will obviously be approaching the
Civil Courts and it may even be supported by the Constitutional Courts in
future. -

In order to achieve the objective of barring the Civil Court’s Jurisdiction
effectively, according to an expert in the field, we need to have a detailed
and specific provision barring the Civil Court’s Jurisdiction and there
should be a provision similar to section 151 of C.P.C inthe proposed Com-
panies Act giving liberty to the shareholders or the members to approach
the Tribunal for the relief which is not specifically provided under the Act.
If there is such an arrangement under the proposed Act, the National Com-
pany Law Tribunal shall decide the maintainability of the applications or the
petitions and can pass appropriate orders.
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Foreign Panorama

European court rules against Turkey
over ban on erotic novel

The European Court of Human Rights based at Strasbourg has
ruled during Feb. 2010 that Turkey had illegally prevented public access
to Burope’s literary heritage and violated freedom of expression when
it banned a classic erotic novel.

The court ruled in favour of a petition from publisher Rahmi Akdas,
who in 1999 printed a Turkish translation of French writer Guillaume
Apollinaire’s 1907 novel The Eleven Thousand Rods, which has
passages on sadism, homosexuality, paedophilia and necrophilia. Akdas
was convicted by Turkish Governmet of morality crimes and fined
about 1,100 euros ($1,500) and was ordered to destroy all copies of
the book.

Turkey has revised laws covering freedom of speech to bring them
more in line with European Union standards but still censors books
and websites and also jails journalists for their writings.

The European court said in its ruling that states can legally interfere
to protect morals if there is a pressing social need, but no such need
was present in Akdas’ case since a century had elapsed since The
Eleven Thousand Rods first appeared and it is now part of Europe’s
literary canon.

“The heavy fine imposed and the seizure of copies of the book had
not been proportionate to the legitimate aim pursued (to protect morals)
and had thus not been necessary in a democratic society,” the ruling
said. The court cited Article 10 on free speech in the European
Convention on Human Rights. Turkey ranks 123 out of 175 countries
on Reporters Without Borders’ 2009 Press Freedom Index.

EX CATHEDRA

PRONUNCIATION: (eks kuh-THEE-druh)

MEANING: adverb, adjective: Spoken with authority; with
the authority of the office.

ETYMOLOGY: From Latin ex cathedra (from the chair),
from cathedra (chair). In the Roman Catholic Church, when
the Pope speaks ex cathedra he is considered infallible. The
word cathedral is short of the full term cathedral church, meaning
the principal church of a diocese, one containing a bishop’s throne.

NOTES: The term is often used ironically or sarcastically
to describe self-certain statements, alluding to the Pope’s
supposed infallibility, as if an office or position conferred immunity
from error.

USAGE: “The Supreme Court’s ex cathedra pronouncement that
the area is not riverbed or floodplain commits two errors.”

KSREEDHAR|
ASSOCIATES

need STENOGRAPHER

Contact: ‘
No. 239/10, I Floor,
Bull Temple Road,
‘A’ Cross, Chamarajpet,
C.Ramakrishna, Advocate Bangalore-560018.
and former High Court Govt Phone :
Pleader is now appointed as
additional Central Govt 26602539
standing Counsel in High

EVENTS & HAPPENINGS |

ON 04.02.2010 a Kannada Book titled ‘Saphala Vakeela mattu
Paati Savalugalu’ authored by Vidyadheesha Upadhye and published
by Lawyers’ Law Book was released in a function held in Vakeelara
Bhavana under the auspice of AAB. :

ON 11.02.2010 a journal titled ‘Current Karnataka Statutes®
published by CKS publication under the editorship of K. Shailaja was
releasd in an inagural function held in Vakeelara Bhavana under the
auspice of AAB

ON 13.02.2010 Lexquisit presetned and Thiru and Thiru law
firm and Marquise Finishing School for Lawyers jointly conducted a
colloquium on the intellectual property right in the chambers of the
law firm. S

ON 15.02.2010 the Art of Living conducted its classes in Yoga,
Meditation and Sudarshana Kriya, in Vakeelara Bhavana for the benefit
of Advocates

ON 17.02.2010, a workshop on Information Technology Act
was conducted in Vakeelara Bhavana under the auspice of AAB.

ON 19.02.2010 and 20.02.2010 sports meet for Bangalore
Lawyers was held in the ground of Govt Arts College. The event was
held under the auspice of AAB.

ON 23.02.2010 Dr. Devaraj of Vivekananda Yoga Anusandhana
Samsthana spoke on “Yoga and Stop Diabetis Movement” in High
Court unit of AAB under the auspice of AAB.

On 25.02.2010 a film, on women Traficking by Ananya Global
concerns India and Association for Social Transparency Rights and
Action was screened in Vakeelara Bhavana under the auspice of
AAB.

[RCHIEVEMENT%;]}

@ Between 24th to 26th Jan 2009 M.H.Sawkar, Advocate,
participated and represented the Karnataka state in the South Zone
Masters’ Acquatic Championship, 2009 and won 6 Gold Medals.

@ During January 2010, K.S.Nataraju, Advocate fromBangalore,
lead Bangalore (Urban) District Athletic Team at 30th State Masters

- Athletic Championship held in Kanteerava Stadium, Bangalore.

@ N.Thimmappa, Advocate and director of Dana Prakasha
Shri.N.Thimmappa Social and Cultural Trust has been selected for
Hradayavanta award to be conferred by Hradayavahini journal,
Mangalore and Kochin Karnataka Sangha.

TITBITS

FROM 18.02.2010 the AAB, has commenced APP viva voce
classes for the benefit of those who are appearing for interview for
the post of APP.

Advocates exclusively practising before MACTs in Bangalore have
made a representation to the President, AAB, to take up the matter of
extending summer vacation to MACTS too.

K| Ravi Malimath and J| B.V.Nagarathana have been made

Court. 9448492 95 4 Karnataka Bar Council. expired.

permanent judges of the Karnataka High Court.

Bar Council s

A A lawyer interrupts while B
lawyer was arguing,

gets new Offlce B Lawyer : Don't interrupt when I am
arguing.

beal‘ers A Lawyer : Don’t argue when I am

< interrupting!

Jayakumar S Patll’ Courtesy : Shivakumar, Advocate-
Senior Advocate, and | Mediator
austbusmestwll OBITUARY
from Bangalore Bar have OB I TUAR Y
been elected as the President ® 06.02.2010 Kubera Gouda Kuradur,

p ot Advocate Bangalore expired.
_ resident | ¢ (9.02.2010 V. Lakshminarayana
respectively of the | sharma, (79), Advocate, Bangalore

and . Vice
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