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Speaker supreme in the

House-Supreme Court

A five-judge Constitution bench headed by CJI on 29th March ruled
that the speaker of any House of the Parliament is the final authority in
the House and that according to the Constitutional provisions, the Speak
has the ultimate authority to toregulate its procedure and business. The
Judiciary, according to the SC cannot not interfere with it

The SC gave this ruling while dismissing a petition by former Lok
Sabha member Ramdas Athawale, challenging the decision of the
then Speaker, Murali Manohar Joshi to begin the first session of 14th
Lok Sabha in the year without the presidential address.

The ruling says “under Article 122(2), the decision of the Speaker
with whom powers are vested to regulate the procedure and the
conduct of business is final and binding on every member of the house.
The business transacted and the validity of proceedings after the
resumption of sittings of the house pursuant to the directions of the
Speaker cannot be inquired into by courts.”

The judgment also said no decision of the Speaker can be
challenged by a member of the house, who complains of mere
irregularity in procedure in the conduct of the business. -

Women in uniform get

permanent commission

The Delhi High Court on 12th March ordered the Government to
grant permanent commission to Women in Indian Armed Forces. A
division bench of Justices S.K Kaul and M.P. Garg also gave direction
for the reinstatement of all the short service commission women officers
who had retired and who had approached the court seeking permanent
commissions in the forces. Going further, the 32-page order, directed
the government to reinstate those officers who had retired while the
case was still pending.-

The verdict came on apetmon filed by some 60 women short service
commission officers seeking treatment at par with men.

The Indian Air Force, Army and Navy after opened their doors to
women, were giving only short service commission to womenfolk and
not permanent commission treating them differently than their male
counter parts.

Short service commission officers can serve for a maximum of 14
years, while officers granted permanent commissions can serve upto
the age of 60, depending on the rank they rise to. Since women officers
retire after 14 years of service, they were not eligible for pension and
other retirement benefits. :

Wlore Advocates press for
CBI probe

Members of the Bar Association, Mangalore, on 29th March went
in a silent procession to the office of the Deputy Commissioner to

‘submit a memorandum seeking a CBI probe into mysterious

disappearance of Preetam Kumar, their colleague since last three
months.
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Supreme Court goes to 1

Supreme Court

The Registry of the Supreme Court has challaged the order of the
Delhi High Court passed on 12th January this year holding that the
Chief Justice of India would come within the ambit of the Right to
Information Act and is bound to disclose information on the functioning
of the SC and its Judges. The appeal has been filed before the Supreme
Court.

The apeal has been filed on 8th March. Dlsturbmg media reports
suggest that the appeal has been filed by the Registry after the CJI
consulted his companion judges on the wisdom of filing an appeal
before itself. A prior consultation will necessarily imply forming openion
by the consulted judged before they hear the matter in the Court.

The appeal was filed by Devdutt Kamat, Advocate for the Regisry.
The appeal is likely to be argued by the Attorney General G E Vahanvati.

Allow victim to marry rapist

if she wishes-CJl

Chief Justice of India K G Balakrishnan on 7th March said due
regard should be given to the wishes of a rape victim if she chooses to
marry the rapist. The Chief was addressing a seminar organised by
the Ministry of Women and Child Development on rape victims.

The CJ1 said : “Due regard must be given to their personal autonomy
since in some cases the victim may choose to marry the perpetrator
or choose to give birth to a child conceived through forced intercourse.
Judges, Lawyers and social activists should also ensure that they do
not take an overtly paternalistic approach when they have to make
decisions for the welfare of rape victims.” :

Both the CJI and the Central Law Minister deprecated “secondary
victimisation”, which arape victim often has to suffer during the trial
of the accused due to inconvenient probing and often indecent questions
by the defence counsel.

In her opening address, Minister of state for Women and Child
Development Krishna Tirath reiterated the government’s commitment
to ensure effective delivery of justice to women in all spheres.

Live-in relationship:
media catches CJl wrong

This is yet another incident where the media inaccurately reported
the mere observation of the Judge and protrayed it as the judgment of
the Court. While hearing a petition by film actress, Khushbu, the CJI
one of the members of the Bench noted the position of law that living-
in is not an offence in India. The Judge merely observed that there
are no laws prohibiting the practice of two consenting adults living
together without undergoing the ceremony of marriage. The Court
reserved its judgment on the petition.

The mainstream media did not get the correct message. News
channel and the next days papers, reported as if the SC has 1egahzed
Live-in relationship.
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The CJI created
flutters in the legal circle
when he said in a seminar
organised by the Ministry
of Women and Child
Development on rape
victims, that due regard
must be given to the
personal autonomy of a
rape victim so that she can
decide whether she
should marry the
perpetrator or choose to
give birth to a child
conceived after the rape.
Many are up in the arm
against the CJI for what
they perceive as CJI’s
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To marry the r'api's-?

efforts to dilute the gravity of the
crime of rape.

The CJI commirted no
impropriety when he said so.
Those who are opposing have no
sound reasoning.

Many of the rape cases are
not ‘forcible sexual intercourse
with a woman against her will or
without her consent’. Majority

cases fall within the category

where after cohabitation with a
woman, man refuses to marry her
or where man secures the consent
of the woman for sex on the false
promise of marraige. The

Judiciary by stretching the
definition of the phrase ‘without
her consent’ found in Sec. 375
of Indian Penal Code has
brought such cases where
consent is obtained by false
promise within the ambit of Rape.
This has opened the flood gate
of rape complaints to Courts by
estranged woman refused to be
married by the erstwhile
companion.

The remedy is not to send such
‘rapist’ to jail. The remedy is to
allow them to marry if the parties
are willing and compound the

‘offence’. However, in view of
limited scope of Sec. 320 of
Cr.P.C which puts embargo on
the powers of the Court to
compound offences, Sessions
Courts can not compound such
offences. In all such cases
Supreme Court’s interference is
necessary. To prevent every such
‘rape’ case reaching the portal
of the Supreme Court, the CJI has
suggested change in the
approach of law makers which
also suggest ‘due regard to the.
wish of the victim’. In the present
setup only the wish of the
prosecution prevails. This needs
to be changed.

to an employee under the supervision or
control of that partner. LLPs only protect a
partner, other than a general partner from the
liability arising from the misconduct or

LIMITED LIABILITY PARTNERSHIP

Introduction
Partnership is one of the oldest forms of

- Main Features of LLPs
% LLPs are legal entities separate from their

business relationships. Though limited liability
companies have replaced partnership firms in
complex businesses, partnerships are still
preferred by professionals and small trading
and business enterprises in India. The Indian
Partnership Act, 1932 provides for a general
form of partnership which is the most
prevalent form in India, but, over time the
general form of partnership has lost its charm
because of the inherent disadvantages in it,
the most important one being the unlimited
liability of all partners for business debts and
legal consequences, regardless of their holding,
as the firm is not a legal entity. General
partners are also jointly and severally liable
for tortuous acts of co-partners. Each partner
has the exposure of his/her personal assets
being appropriated and liquidated to meet
partnership dues. General partnership holdings
are not easy to transfer. Yet it is preferred in
India, because of ease of formation and lack
of too many formalities.

Limited Liability Partnership

The Government has finally woken up to
the new world wide trends in the field of
Limited Liability Partnerships (LLPs). The
Government set up a Committee headed by
Mr. Naresh Chandra which came up with a
framework for introducing LI Ps in India. The
LIPisessentially a general partnership in form,
with one important difference being protection
offered to each partner against the liability of
the other partner. LLPs combines the
advantages of the ease of running a
Partnership firm and separate legal entity
status and limited liability aspect of a Company.
Now the principles of LLPs are governed by
the provisions of the Limited Liability
Partnership Act 2008, with effect from April
1,2009.

partners and can own
assets in their names,
can sue and be sued.
% Unlike corporate
shareholders, in LLPs
the partners have the f§
right to manage the §

personal acts of other partners.

The members of LLPs would have the
option to have a general partner or more with
unlimited liability, but it would not shield the

artners from legal liability arising out of their
own personal acts which are not done for and

.éf on behalf of the LLPs, i.e.. any act done
§ beyond the acts and powers of the partners

as laid down in the incorporation document.
The main benefit of LLPs is that it is taxed

as partnership firms, but has the benefits of

being a corporate, or more significantly, a

business directly. i
< One partner is not [
responsible or liable for| Swathy Gopal
another partner’s 4th year, B.A.LL.L.B
- d M.S.Ramaiah College of
misconduct OLL S s el
negligence.

** There must be a minimum of two partners
and there is no limit set as to the maximum
number of partners.

LLPs should be “for profit’ business.

%+ The rights and duties of partners in LLPs
will be governed by the agreement between
the partners and they have the flexibility
to devise the agreement as per their choice.

% The liabilities of the partners in LLPs are

limited to the extent of their contribution.

There can be no exposure of personal

assets of the partners, except in cases of

fraud.

LLPs shall maintain annual accounts. How-

ever, audit of the accounts is required only

if the contribution exceeds Rs.25,00,000 or
annual turnover exceeds Rs.40,00,000.

How Does LLPs Score Over
General Partnership?

The main advantage is that limited partners
do not take on personal liability for the
obligations of the entire partnership, but only
to the extent of the money contributed to the
firm by such partners.

Further, a partner’s liability is not limited
when the misconduct is attributable to himor

juristic entity with limited liability.

LLPs have the special characteristic of
being a separate legal personality distinct from
its partners.

The distinction between LLPs and
companies is that, a Company’s existence
depends on its members because it is a result
of a contract, while an LLP is unaffected by
such changes being a statutory body.

Conclusion

In certain academic circles concerns have
been voiced that the limited hiability conceptin
case of legal professionals is contrary to their
ethical duties towards the clients as it restricts
their liability towards clients in advance and
works upon the fear of malpractice. Such
vague ethical considerations, however, have to
be kept at bay with changing times and when
there is aneed for global competitiveness. LLPs
are indeed advantageous because of
comparatively lower cost of formation, lesser
compliance requirements, easy to manage and
run, easy to wind-up and dissolve and no
requirement of minimum capital contributions.
Partners are not liable for the acts of the other
parmers and importantly no minimum alternate
tax (as on date).
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THE DIMENSIONS AND PARAMETERS O
SECTION 482 OF CODE

F INHERENT POWERS 0O
OF CRIMINAL PROCEDU

F HIGH COURT UNDER
RE, 1973

Introduction:

This provision pertaining to
inherent powers of the Hi gh Court
can be found in the Old Code of
1898 under Sec. 561A of the
same. The present Sec. 482 of
new Cr.P.C.is verbatim the replica
of the old section.

 Weneed to bear in mind that

 unlike other powers of the Code,

- the power under Sec. 482 is not

- granted by the Parliament to the

- Court. The powers mentioned in
Sec. 482 are “inherent’ in High
Courts and SC and Sec. 482 only
recognizes existence of such’
powers,

_Origin of the power :
~ The Sec. 482 was incorporated
in the law book to recognize the
power to the High Court naming
it as “inherent power” to pass
such orders as would be
necessary to give effect to any
order and the provisions of the
Code, or to prevent the abuse of
process of any Court or otherwise
he secure ends of justice.
herefore the section can be
ivided into three parts.

To give effect to any order
under this code.

To prevent abuse of process
of court

- Or otherwise to secure ends
of justice

With this definition the scope
this section is very much
owed down restricting the
wer of the High Court under
is section though the section
with the words “nothing in
code shall be deemed to limit
affect the inherent powers of

High Court.....”

ope and ambit:
The history and development

he power contemplated
er Sec.482 of Cr.P.C. makes
ply clear that at any rate the
not shall not weigh the
tum of evidence or at any
the court shall not test the
ity of evidence — what is
ired is that the case has to fall
any one of the Seven Guide

Lines issued by the Supreme
Court of India in the case of
Bhajanlal reported in AIR 7992
SC 604.

The parameters indicated by
the SC make it amply clear that
though the power of the High
Court Ufs. 482 has to be exercised
sparingly, at the same time the
injustice manifest on record and
the prevalent abuse of process of
Court cannot be tolerated by the
High Courts.

Whether the powers should be
used by the HC as shield or sword
depends upon circumstances of
each case.

The High Court has to exercise
the power very sparingly to quash
the proceedings before the
Criminal Courts by-passing
process of trial.

Normally delayed petition
should not be entertained since the
petitioners would have allowed
grass to grow beneath their feet.

The Circumstances under
which the inherent power is to be
exercised can be explained as
follows:-

a. The power /s 482 has to be
exercised to prevent the abuse
of process of any Court or
otherwise to secure the ends
of justice. The power has to
be exercised very sparingly.

b. Ifthereis a specific provision
in the Code for redressal of
grievances of the aggrieved
party, the power is not normally
exercised; and

¢. If any other provision of the
Codeis available expressly, the
power u/s. 482 cannot be
exercised.

Limitations on
power:

In the guise of exercising the
powers that are inherent in them,
the HCs can not exercise an
unfettered jurisdiction. There are
well recognized limitations on
HCs. These limitations are seif
imposed by the Judiciary.

While exercising the power
under Section 482 of Cr.P.C., the
HC normally would not embark
upon an enquiry whether the
allegations in the complaint are
likely to be established by
evidence or not. The HCs are

guided by allegations, set out in the
complaint or charge sheet and
they should be looked into from
the point of view whether these
allegations in law constitute or

S.P.Kulkarni ’

Advocate
9845525575
spkulkamniadv @rediffmail.com ]

spell out any offence. Secondly,
while resorting to this power, the
Court has to see the proceedings
would amount to an abuse process
of the Court or not. In the Ii ghtof
the above circumstances, the SC
has laid down following principles
in the case of Madhu Limae /s
State of Maharastra reported in
AIR 1978 5.C 47:-

a. The power is not to be
restored to if there is a specific
provision in the Code for
redress of grievances of the
aggrieved party.

It should be exercised
sparingly to prevent the abuse
of process of any Court or
otherwise to secure the ends
of justice.

c. It should not be exercised as
against the express bar of law’
engrafted in any other
provision of the Court
Though the section can be

studied with innumerable

headings and exhaustive synopsis,
the section can be categorized into
the following simple categories.

* The definition of the Section
and the ingredients of the
section.

* The history and the reason for
enacting the section.

* The interpretation placed by
the High Court on the section.

* The “limited power”
expression.

* Thepowershould be sparingly
used by high court.

* Abuse of process of court
should not be tolerated.
Inherent defects, broad errors

and such other technical but

serious errors of the trial courts

could be corrected under 482.
The parameters or the

guidelines are placed by the SCin

AIR 1992 S.C. 604 (Bhajanlal).
Power under Sec 482 can also
be used not withstanding that

there are other remedies, but it
should be a case of an exception
demanding or warranting such
circumstances.

Atany rate Sec. 482 ought not
to become an appellate power or
arevisional power of the HC.

The interpretation placed by
the Hon’ble Supreme Court of
India with reference to Sec.482
of Cr.PC.

The following are the
important principles of law that
govern the exercise of power
under Sec.482 of Cr.P.C. by the
HC. :

Normally the High Court
should be slow to entertain the
petitions under Sec.482 of Cr.PC.

The quashing of the complaint
or quashing of FIR or quashing of
charge sheet can be done in the
cases where one of the legal
defects or illegalities pointed out
by the SCin AIR 1992 SC page
604 (Bhajanlal) :

For quashing of the complaint
/ FIR or even any proceedings of
the Trial Court, the High Court
should be doubly careful and
cautious and must be satisfied that

Either the proceedings are not
maintainable or

The same are not in
accordance with law or

The court has no jurisdiction
Or power to entertain or

That the proceedin gs are
hopelessly barred by time

That at any rate the
proceedings would amount to
abuse of process of court if
permitted to remain.

The overall study and reading
of the interpretation placed by the
High Court and Hon’ble Supreme
Court gives a massage that
Sec.482 though narrower in
power in its nature confers
wisdom on the court of the High

“Court Judge deciding the pétition

being tested by the equity and the
good conscience.

The story also makes it clear
that it all goes on the facts and
circumstances of each case and
the facts exposed before the Court
and the law governing the issue,
the procedure attached to the law
would all decide in a matrix to use
or otherwise the power weapon
of Sec.482 of Cr.P.C.

*
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Foreign Panorama

Tug of war over Censor laws

In the initial round of tug-of-war between world's leading search
engine Google and China has ended in the Google moving its business
outof China.

To prevent its searches being censored by Chines authorities, the
search engine on 23rd March moved its business to nel ghbourmg Hong
Kong from China. :

“On 22nd we stopped censoring our search services - Google
Search, Google News, and Google Images on Google.cn," the company
said on its official Google blog. "Users visiting Google.cn are now
being redirected to Google.com.hk, where we are offering uncensored
search in simplified Chinese; specifically designed for users in mainland
China and delivered via our servers in Hong Kong."

What lead to the tug of war over censor laws of China being made
applicable to Google internet business was Google’s stance that

it would stop censoring its Chinese search results after discovering
a cyber attack that originated in China and which was aimed at
compromising Chinese human rights activists. While China wanted
Google to submlt to 1ts cencsor laws, Google had refused to change
its stand.

sSexual Assault’ to replace ‘Rape’

The Home Ministry is working on to replace the offence "rape”
from Indian Penal Code with "sexual assault" to broaden the ambit of
crimes covered under Sections 375 of IPC and make the provisions
gender-neutral.

With proposed amendments to section 375, the sexual assault apart
from penetration will also cover crimes like sodomy, fingering, insertion
of foreign object and other similar offences which donot come under
present definition of rape. ;

The proposal will also make "sexual assault” gender neutral which
implies that relevant sections of IPC can be slapped on accused of

any gender who has committed the crime.The provisions can be

imposed on sexual crimes inflicted on women, men and children thus
broadening the reach.

Govt retracts on N Bill

A strong public opinion forced the Government to retract on the
controversial Civil Liability for Nuclear Damage Bill, 2010. The
Government wanted to introduce the Nuclear Bill in the Budget session
of Parliament.

Nuclear liability is determined by three documents — International
Atomic Energy Agency’s Vienna Convention on civil liability for nuclear
damage of 1963, Organisation for Economic Co-operation and
Development’s Paris Convention on third party liability in the field of
nuclear energy of 1960 and Brussels Supplementary Convention in
1963. These conventions were linked by a joint protocol adopted in
1988. These documents being part of International Law, member
countries are required to ratify them by passing suitable legislations
on those lines.

The Bill sought to be introduced in the Lok Sabha seeks to ﬁx an

* upper limit to the compensation package for commercial nuclear plant
operators. Taxpayers will have to bear the bulk of compensation
package in case of any nuclear accident. The Bill seeks to set up
Nuclear Damage Claims Commission (NDCC) for claim
disbursement. ]

€ On02.03.2010 a Kannada book titled Criminal Manual authored

by Vidyadheesha Upadhye was released in a function organized by
AAB

€ On04.03.2010 Adhivakta Parishat, Karnataka chapter, Bangalore.
Unit, had organized a seminar on Ban on Cow Slaughter in Yavanika.
B.V.Acharya, Senior Advocate, J| Ramakrishna (Retd) and Anwar
Manappadi, President of Karnataka State Minority Commission spoke
on the occasion.

4 On 13.03.2010 a Yakshagana episode titled Rati Kalyana was
organised by AAB in High Court Advocates Association Hall No.2

& Between 18.03.2010 and 20.03.2010 a Cricket tournament for
Vakil Cup-2010 was held in YMCA stadium. The tournament was
organized by AAB

& 22.03.2010 was observed as a protest day by Advocates all over

India by wearing Red Ribbon on the call given by Bar Council of
India, to protest entry of Foreign Universities to India to impart law
education. :

4 On23.03.2010 J| V.Gopal Gowda, was given an affectionate
farewell by AAB on his transfer to Orissa High Court as its Ghief.

& On 24.03.2010 Rama Navami was celebrated with religious
fervour and gaiety in Mayo Hall by Mayo Hall Unit of AAB

Qualified institutional buyers have

to pay 100% of primary issue: Sebi
The Securities & Exchange Board of India (SEBI) on March 6th
made it mandatory for the qualified institutional buyers to pay 100%

of the primary issue on subscription. This will come into force from
HUMOUR 3

1st May 2010.
A suit ready before trial !

A writer famous for th economy of words was expectmg both
his tailor and his lawyer, but had to leave before their arrival. After
he returned he saw a slip containing their note. “Suit is ready, trial
tomorrow”’.

A non Beatable Warrant

Lawyer : I can’t help it, NBW is ordered against the accused.
Relative : You need not worry Sir, since NRW has already been

executed.

Lawyer : What is NRW?

Relative : Non Returnable Warrant from the heaven !
® On 12.03.2010

LAW &
OPTIONS A.N.Ramaiah (52),
Advocate, expired at

has moved to a Bangalore

new premises ® On 15.03.2010 M.

at # 70/3, Mahabaleshvar Goud,
Advocate, expired at
1st Floor, Vantalore.
Miller’s Road,
® On 17.03.2010
Bangalore-52. Varadaraja Thirumale (65),
Advocate, expired at
9880737800 || 5., 0
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The CJI created
flutters in the legal circle
when he said in a seminar
organised by the Ministry
of Women and Child
Development on rape
victims, that due regard
must be given to the
personal autonomy of a
rape victim so that she can
decide whether she
should marry the
perpetrator or choose to
give birth to a child
conceived after the rape.
Many are up in the arm

N O ot b QY

o marryth'e raplst"

efforts to dilute the gravity of the
crime of rape.

The CJI committed no
impropriety when he said so.
Those who are opposing have no
sound reasoning.

Many of the rape cases are
not ‘forcible sexual intercourse
with a woman against her will or
without her consent’: Majority

cases fall within the category

where after cohabitation with a
woman, man refuses to marry her
or where man secures the consent
of the woman for sex on the false

judiciary by stretching the
definition of the phrase ‘without
her consent’ found in Sec. 375
of Indian Penal Code has
brought such cases where
consent is obtained by false
promise within the ambit of Rape.
This has opened the flood gate
of rape complaints to Courts by
estranged woman refused to be
married by the erstwhile
companion.

The remedy is not to send such
‘rapist’ to jail. The remedy is to
allow them to marry if the parties

‘offence’. However, in view of
limited scope of Sec. 320 of
Cr.P.C which puts embargo on
the powers of the Court to
compound offences, Sessions
Courts can not compound such
offences. In all such cases
Supreme Court’s interference is °
necessary. 1o prevent every such
‘rape’ case reaching the portal
of the Supreme Court, the CJI has
suggested change in the
approach of law makers which
also suggest ‘due regard to the.
wish of the victim’. In the present
setup only the wish of the

n a0 0T N

against the CJI for what

they perceive as CJI’s promise

of marraige. The

are willing and compound the

prosecution prevails. This needs
to be changed.

LIMITED LIABILITY PARTNERSHIP

Introduction
Partnership is one of the oldest forms of
business relationships. Though limited liability
companies have replaced partnership firms in
complex businesses, partnerships are still
preferred by professionals and small trading
* and business enterprises in India. The Indian
Partnership Act, 1932 provides for a general
form of partnership which is the most
prevalent form in India, but, over time the
general form of partnership has lost its charm
because of the inherent disadvantages in it,
the most important one being the unlimited
liability of all partners for business debts and
legal consequences, regardless of their holding,
as the firm is not a legal entity. General
partners are also jointly and severally liable
for tortuous acts of co-partners. Each partner
has the exposure of his/her personal assets
being appropriated and liquidated to meet
partnership dues. General partnership holdings
are not easy to transfer. Yet it is preferred in
India, because of ease of formation and lack
of too many formalities.

Limited Liability Partnership

The Government has finally woken up to
the new world wide trends in the field of
Limited Liability Partnerships (LLPs). The
Government set up a Committee headed by
Mr. Naresh Chandra which came up with a
framework for introducing LLPs in India. The
LLPisessentially a general partnership in form,
with one important difference being protection
offered to each partner against the liability of
the other partner. LLPs combines the
advantages of the ease of running a
Partnership firm and separate legal entity
status and limited liability aspect of a Company.
Now the principles of LLPs are governed by
the provisions of the Limited Liability
Partnership Act 2008, with effect from April
1,2009.

- Main Features of LLPs

<+ LLPs are legal entities separate from their
partners and can own
assets in their names,
can sue and be sued.

% Unlike corporate
shareholders, in LLPs £
the partners have the
right to manage the

to an employee under the supervision or
control of that partner. LLPs only protect a

partner, other than a general partner from the
liability arising from the misconduct or

personal acts of other partners.

The members of LLPs would have the
option to have a general partner or more with
unlimited liability, but it would not shield the
partners from legal liability arising out of their
own personal acts which are not done for and

$ on behalf of the LLPs, i.e.. any act done

beyond the acts and powers of the partners

as laid down in the incorporation document.
The main benefit of LLPs is that it is taxed

as partnership firms, but has the benefits of

business directly. r
*» One partner is not [ EEER. o
responsible or liable for| Swathy Gopal
another partrder’s| 4thyear, BAL.LB
. 9 M.S.Ramaiah College of
misconduct 3 SRR,
negligence.

% There must be a minimum of two partners
and there is no limit set as to the maximum
number of partners.

+» LLPs should be “for profit’ business.

++ The rights and duties of partners in LLPs

will be governed by the agreement between
the partners and they have the flexibility
to devise the agreement as per their choice.

% The liabilities of the partners in LLPs are

limited to the extent of their contribution.

There can be no exposure of personal

assets of the partners, except in cases of

fraud.

LLPs shall maintain annual accounts. How-

ever, audit of the accounts is required only

if the contribution exceeds Rs.25,00,000 or
annual turnover exceeds Rs.40,00,000.

How Does LLPs Score Over
General Partnership?

The main advantage is that limited partners
do not take on personal liability for the
obligations of the entire partnership, but only
to the extent of the money contributed to the
firm by such partners.

Further, a partner’s liability is not limited
when the misconduct is attributable to him or

being a corporate, or more significantly, a
juristic entity with limited liability.

LLPs have the special characteristic of
being a separate legal personality distinct from
its partners.

The distinction between LLPs and
companies is that, a Company’s existence
depends on its members because it is a result
of a contract, while an LLP is unaffected by
such changes being a statutory body.

Conclusion

In certain academic circles concerns have
been voiced that the limited liability conceptin
case of legal professionals is contrary to their
ethical duties towards the clients as it restricts
their liability towards clients in advance and
works upon the fear of malpractice. Such
vague ethical considerations, however, have to
be kept at bay with changing times and when
there is aneed for global competitiveness. LLPs
are indeed advantageous because of
comparatively lower cost of formation, lesser
compliance requirements, easy to manage and
run, easy to wind-up and dissolve and no
requirement of minimum capital contributions.
Partners are not liable for the acts of the other
partners and importantly no minimum alternate
tax (as on date).

O
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ITHE DIMENSIONS AND PARAMETERS OF INHERENT POWERS OF HIGH COURT UNDER
SECTION 482 OF CODE OF CRIMINAL PROCEDURE, 1973

introduction:

This provision pertaining to
inherent powers of the High Court
can be found in the Old Code of
1898 under Sec. 561A of the
same. The present Sec. 482 of

. new Cr.PC.is verbatim the replica

of the old section.

We need to bear in mind that
unlike other powers of the Code,
the power under Sec. 482 is not
granted by the Parliament to the
Court. The powers mentioned in
Sec. 482 are “inherent’ in High
Courts and SC and Sec. 482 only
recognizes existence of such
powers.

Origin of the power :
The Sec. 482 was incorporated
in the law book to recognize the
power to the High Court naming

. it as “inherent power” to pass

such orders as would be
necessary to give effect to any
order and the provisions of the
Code, or to prevent the abuse of
process of any Court or otherwise
the secure ends of justice.
Therefore the section can be
divided into three parts.
o To give effect to any order
under this code.
» To prevent abuse of process
of court

* Or otherwise to secure ends
of justice

With this definition the scope
of this section is very much
narrowed down restricting the
power of the High Court under
this section though the section
starts with the words “nothing in
this code shall be deemed to limit
or affect the inherent powers of
the High Court.....”

Scope and ambit:

The history and development
of the power contemplated and
power used by the High Court
under this section takes us to an
interesting study.

The power contemplated
under Sec.482 of Cr.P.C. makes
it amply clear that at any rate the
court not shall not weigh the
quantum of evidence or at any

" rate the court shall not test the

quality of evidence — what is
required is that the case has to fall
under any one of the Seven Guide

Lines issued by the Supreme
Court of India in the case of
Bhajanlal reported in AIR 1992
SC 604.

The parameters indicated by
the SC make it amply clear that
though the power of the High
Court U/s. 482 has to be exercised
sparingly, at the same time the
injustice manifest on record and
the prevalent abuse of process of
Court cannot be tolerated by the
High Courts.

Whether the powers should be
used by the HC as shield or sword
depends upon circumstances of
each case.

The High Court has to exercise
the power very sparingly to quash
the proceedings before the
Criminal Courts by-passing
process of trial.

Normally delayed petition
should not be entertained since the
petitioners would have allowed
grass to grow beneath their feet.

The Circumstances under
which the inherent power is to be
exercised can be explained as
follows:-

a. The power u/s 482 has to be
exercised to prevent the abuse
of process of any Court or

otherwise to secure the ends

of justice. The power has to
be exercised very sparingly.

b. If there is a specific provision
in the Code for redressal of
grievances of the aggrieved
party, the power is not normaily
exercised; and

c. If any other provision of the
Code is available expressly, the
power u/s. 482 cannot be
exercised.

Limitations on
power:

In the guise of exercising the
powers that are inherent in them,
the HCs can not exercise an
unfettered jurisdiction. There are
well recognized limitations on
HCs. These limitations are self
imposed by the judiciary.

While exercising the power
under Section 482 of Cr.P.C., the
HC normally would not embark
upon an enquiry whether the
allegations in the complaint are
likely to be established by
evidence or not. The HCs are

‘o . The

guided by allegations, set outin the
complaint or charge sheet and
they should be looked into from
the point of view whether these
allegations in law constitute or

S.P.Kulkarni
Advocate
9845525575
spkulkarniadv @rediffmail.com

spell out any offence. Secondly,
while resorting to this power, the
Court has to see the proceedings
would amount to an abuse process
of the Court or not. In the light of
the above circumstances, the SC
has laid down following principles
in the case of Madhu Limae v/s
State of Maharastra reported in
AIR 1978 S.C 47:-

a. The power is not to be
restored to if there is a specific
provision in the Code for
redress of grievances of the
aggrieved party.

b. It should be exercised
sparingly to prevent the abuse
of process of any Court or
otherwise to secure the ends
of justice.

c. It should not be exercised as

against the express bar of law’

engrafted in any other

provision of the Court

Though the section can be
studied with innumerable
headings and exhaustive synopsis,
the section can be categorized into
the following simple categories.

o The definition of the Section
and the ingredients of the
section.

» The history and the reason for
enacting the section.

 The interpretation placed by
the High Court on the section.

“limited power”
expression.

» The power should be sparingly
used by high court.

» Abuse of process of court
should not be tolerated.
Inherent defects, broad errors

and such other technical but

serious errors of the trial courts

could be corrected under 482.
The parameters or the

guidelines are placed by the SCin

AIR 1992 S.C. 604 (Bhajanlal).
Power under Sec 482 can also

be used not withstanding that

there are other remedies, but it
should be a case of an exception
demanding or warranting such
circumstances.

At any rate Sec. 482 ought not
to become an appellate power or
arevisional power of the HC.

The interpretation placed by
the Hon’ble Supreme Court of
India with reference to Sec.482
of Cr.P.C.

The following are the
important principles of law that
govern the exercise of power
under Sec.482 of Cr.P.C. by the
HC. :

Normally the High Court
should be slow to entertain the |
petitions under Sec.482 of Cr.P.C.

The quashing of the complaint
or quashing of FIR or quashing of
charge sheet can be done in the
cases where one of the legal
defects or illegalities pointed out
by the SC in AIR 1992 SC page
604 (Bhajanlal)

For quashing of the complaint
/ FIR or even any proceedings of
the Trial Court, the High Court
should be doubly careful and
cautious and must be satisfied that

Either the proceedings are not

maintainable or

The .same are not in
accordance with law or

The court has no jurisdiction
or power to entertain or

That the proceedings are
hopelessly barred by time

That at any rate the

proceedings would amount to
abuse of process of court if
permitted to remain.

The overall study and reading
of the interpretation placed by the
High Court and Hon’ble Supreme
Court gives a massage that
Sec.482 though narrower in
power in its nature confers
wisdom on the court of the High
Court Judge deciding the pétition
being tested by the equity and the
good conscience.

The story also makes it clear
that it all goes on the facts and
circumstances of each case and
the facts exposed before the Court
and the law governing the issue,
the procedure attached to the law
would all decide in a matrix to use
or otherwise the power weapon
of Sec.482 of Cr.P.C.

*
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Foreign Panorama

Tug of war over Censor laws

In the initial round of tug-of-war between world's leading search
engine Google and China has ended in the Google moving its business
out of China.

To prevent its searches being censored by Chines authorities, the
search engine on 23rd March moved its business to nei ghbounng Hong
Kong from China.

“On 22nd we stopped censoring our search services - Google
Search, Google News, and Google Images on Google.cn," the company
said on its official Google blog. "Users visiting Google.cn are now
being redirected to Google.com.hk, where we are offering uncensored
search in simplified Chinese; specifically designed for users in mainland
China and delivered via our servers in Hong Kong."

What lead to the tug of war over censor laws of China being made
applicable to Google internet business was Google’s stance that

it would stop censoring its Chinese search results after discovering
a cyber attack that originated in China and which was aimed at
compromising Chinese human rights activists. While China wanted
Google to submlt to 1ts cencsor laws, Google had refused to change
its stand.

‘<Sexual Assault’ to replace ‘Rape’

The Home Ministry is working on to replace the offence "rape”
from Indian Penal Code with "sexual assault" to broaden the ambit of
crimes covered under Sections 375 of IPC and make the provisions
gender-neutral.

With proposed amendments to section 375, the sexual assault apart
from penetration will also cover crimes like sodomy, fingering, insertion
of foreign object and other similar offences which donot come under
present definition of rape.

The proposal will also make "sexual assault" gender neutral which
implies that relevant sections of IPC can be slapped on accused of

any gender who has committed the crime.The provisions can be

imposed on sexual crimes inflicted on women, men and children thus
broadening the reach.

Govt retracts on N Bill

A strong public opinion forced the Government to retract on the
controversial Civil Liability for Nuclear Damage Bill, 2010. The
Government wanted to introduce the Nuclear Bill in the Budget session
of Parliament.

Nuclear liability is determined by three documents — International
Atomic Energy Agency’s Vienna Convention on civil liability for nuclear
damage of 1963, Organisation for Economic Co-operation and
Development’s Paris Convention on third party liability in the field of
nuclear energy of 1960 and Brussels Supplementary Convention in
1963. These conventions were linked by a joint protocol adopted in
1988. These documents being part of International Law, member
countries are required to ratify them by passing suitable legislations
on those lines.

The Bill sought to be introduced in the Lok Sabha seeks to ﬁx an

" upper limit to the compensation package for commercial nuclear plant
operators. Taxpayers will have to bear the bulk of compensation
package in case of any nuclear accident. The Bill seeks to set up
Nuclear Damage Claims Commission (NDCC) for claim
disbursement. '

€ 0On02.03.2010 a Kannada book titled Criminal Manual authored

by Vidyadheesha Upadhye was released in a function organized by
AAB

4 On04.03.2010 Adhivakta Parishat, Karnataka chapter, Bangalore.
Unit, had organized a seminar on Ban on Cow Slaughterin Yavanika.
B.V.Acharya, Senior Advocate, J| Ramakrishna (Retd) and Anwar
Manappadi, President of Kamnataka State Minority Commission spoke
on the occasion.

4 On 13.03.2010 a Yakshagana episode titled Rati Kalyana was
organised by AAB in High Court Advocates Association Hall No.2

& Between 18.03.2010 and 20.03.2010 a Cricket tournament for
Vakil Cup-2010 was held in YMCA stadium. The tournament was
organized by AAB

& 22.03.2010 was observed as a protest day by Advocates all over

India by wearing Red Ribbon on the call given by Bar Council of
India, to protest entry of Foreign Universities to India to impart law
education. '

4 On23.03.2010J| V.Gopal Gowda, was given an affectionate
farewell by AAB on his transfer to Orissa High Court as its Ghief.

4 On 24.03.2010 Rama Navami was celebrated with religious
fervour and gaiety in Mayo Hall by Mayo Hall Unit of AAB

Qualified institutional buyers have

to pay 100% of primary issue: Sebi
The Securities & Exchange Board of India (SEBI) on March 6th
made it mandatory for the qualified institutional buyers to pay 100%

of the primary issue on subscription. This will come into force from
HUMOUR

1st May 2010.
A suit ready before trial !

A writer famous for th economy of words was expecting both
his tailor and his lawyer, but had to leave before their arrival. After
he returned he saw a slip containing their note. “Suit is ready, trial
tomorrow”.

A non Beatable Warrant

Lawyer : I can’t help it, NBW is ordered against the accused.
Relative : You need not worry Sir, since NRW has already been

executed.

Lawyer : What is NRW?
OBITUARY

Relative : Non Returnable Warrant from the heaven !
® Onl12.03.2010

LAW &
OPTIONS || 4~NRamaian 52),
Advocate, expired at

has moved to a Bangalore

new premises ® On 15.03.2010 M.

at # 70/3, Mahabaleshvar Goud,
Advocate, expired at
1st Floor, Biiare
Miller’s Road,
® On 17.03.2010
Bangalore-SZ. Varadaraja Thirumale (65),
Advocate, expired at
9880737800 || Adrocee,
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