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Additional Judges sworn in

in a Simple ceremony held at High Court of Karnataka Chief Justice .

Cyriac Joseph Sworn in the following Advocates / judicial officers as
-additional judges of High Court of Karnataka on 4.7.2007. Mr. AN.
Venugopala Gewda, Mr.-L. Narayana Swamy. Mr. Ravi B. Naik,
Advocates and Mr. A.S. Pachhapure and Mr. Arali Nagaraj, Judicial
Officers. ; ' :

Transfers / Postings

With effect from July 5, 2007 the Karnataka High Court has effected
following transfers / postings of the Judicial Officers in the Cadre of
District Judges:

Vishwanath Virupaksh Angadi, Special Judge trying fake stamp
paper cases as the Registrar [Vigilance] High Court of Karnataka ,C.G.
Hunagund [CCH6] as Special Judge - Vice V.V. Angadi, KN.
Keshwanarayana, Principal City Civil & Sessions Judge as Director,
Bangalore Mediation Centre. K. Gonvindarajalu, P.O. Industrial
Tribunal, Bangalore, as Principal District and Sessions Judge,
Bangalore Rural District Vice H.S. Kempanna who has been
transferred as the Principal City Civil and Sessions Judge, Bangalore,
R.B. Budhihal, Registrar (Vigilance) has been appointed as The
Registrar General of High Court of Karnataka.

lllegal Allotments

The joint legislature committee headed by A.T. Ramaswamy on
encroachments in Bangalore Urban District has suggested to the
Government to set-up a special court to handle cases pertaining to land
grabbing. It has also suggested that land grabbers and officials who collude
with them should be punished under the GoondaAct, 1985.

The interim report Il tabled in both houses of legislature on July 26,2007
has come up with a list of 84 High Court & Supreme Court Judges who were
allotted sites in the layout developed by the Karnataka Judicial Employees
House Building Co-operative Society and termed allotment of sites to
Judges asillegal. : ‘

The list of Judges who are allotted sites include Justice: P.K.
Shamsundar (Late), Justice D.P. Hiremath, Justice M.M. Mirdhe, Justice
A.B. Murgod, Justice R.G. Desai, Justice P.A. Kulkarni, Justice P. Jaganath
Hegde, Justice M.B. Vishwanath, Justice M.P. Chinnappa, Justice M.S.
Patil, Justice D.R. Vittal Rao, Justice C. Shivappa, Justice V.S. Malimath,

19th yvear of Publica

Justice K. Shivshankar B-hat, :

Justice A.J. Sadashiva, Justice S.A.
Hakeem (late), Justice K.A. Swami,
Justice D.M. Chandrashekar (late),
Justice P.- Vishwanath Shetty,
Justice K.S. Puttaswamy, Justice
KH. N.. Kuranga, Justice H.G.
Balakrishna, Justice Dodda
Kalegowda (late), Justice
Kedambadi Jagannath Shetty,
Justice L. Srinivasa Reddy, Justice
G.P." Shivaprakash, Justice M.
Rama Jois, Justice S.R.
Venkatesha Murthy, Justice R.
Ramakrishna, Justice B. Padmaraj,
Justice N.D. Venkatesh, Justice
R.G. Vaidyanathan, Justice S.
Venkataraman, Justice M.S.
Rajendra Prasad, Justice Manjula
Chellur, Justice K. Bhaktavatsalam,
Justice B.M. Mallikarjuna, Justice
H.N. Narayana, Justice Md. Anwar,
Justice B.K. Somashekar, Justice
B.K. Sangalad (late), Justice G.C.
Bharuka, Justice V.P. Mohankumar,
~Justice P. Krishnamurthy, Justice
Kumara Raja Ratnam, Justice J.
Eshwara Prasad, Justice T.S.
Thakur, Justice A.K. Lakshmeswar
(late), Justice Balakrishna Hegde,
Justice V. Gopala Gowda, Justice
V.K. Singhal, Justice S.R. Nayak,
Justice H.L. Dattu, Justice S.R.
Bannurmath, Justice K.L.
Manjunath, Justice A.V. Srinivasa
Reddy, Justice V.G. Sabhahit,
Justice S.B. Majage, Justice Patri
Basavana Gowda, Justice G.N.
Sabhahit (Late), Justice Hulvadi G.
‘Ramesh. Justice K. Ramanna,
Justice K. Ramachandraiah,
Justice B.N. Krishnan, Justice
Chandrashekaraiah, Justice N.Y.
Hanumanthappa, Justice S.R.
Rajashekara Murthy, Justice M.
Ramakrishna, Justice Chidananda
Ullal, Justice C.N. Ashwatha-
narayana Rao, Justice M.S.
Nesargi él;te), Justice T.J. Chouta,
Justice "R.V. Vasantha Kumar,
Justice R. Gururajan and Justice Y.
Bhaskar Rao.

Supreme Court Judges who
have been allotted sites are Justice
N. Venkatachala, Justice S.
Rajendra Babu, Justice Shivraj
Patil, Justice R.V. Raveendran,
Justice K. Jagannatha Shetty,
Justice M.N. Venkatachalaiah,
Justice S. Mohan, Justice G.T.
Nanavati and Justice P.V. R2ddy.
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~ Criminal Law

Sec 375 IPC  Oral testimony
without medical evidence
sufficientfor convicting a personin
case of heinous crimes:

While upholding the judgment of
the Karnataka High Court, the
Supreme Court has held that cogent,
reliable, convincing and trustworthy
oral testimony of the victim, even
without having medical evidence, is
sufficient for convicting a person in a
rape case. In a judgment delivered on
July 25 2007 a bench comprising
Justice R.V. Raveendran and Justice
L.S. Panta said, “in the absence of any
corroboration of medical evidence of
rape, the oral testimony of the victim,
which is found to be cogent, reliable,
convincing and trustworthy had to be
accepted. The court said that the
Principal Sessions Judge Madikeri &
the Kamataka High Court did not errin
convicting and sentencing seven
years imprisonment on B.C. Deva for
raping a girl in the Athoor Coffee
Estate during the lunch hour on March
28,1991.

Rejecting the submission of the
defense counsel the Apex Court held
that the sole testimony of the victim in
immediately informing her mother
after the incident and later in the

* evening jumping into a well to.commit

a suicide makes her testimony
trustworthy. About the argument of the
defense counsel that the cloth of the
victim did not have any trace of semon
and use of force, the court said the
medical evidence might have been
washed out when she jumped into the
well. Terming the act of the convicted
as disgraceful the court observed that
“the victim decided to commit suicide
as she was unable to bear she
dishonour and disgrace caused to her

" reputation by the act of the convictand

she felt that after this incident no
suitable boy would marry her.”

Taxation Law:

Article 5(2)(1) of India US Tax treaty
captive B.P.O.'s of foreign firms
operating in India, not liable to be
taxedinthecountry;

In a judgment delivered on July 9,
2007 a bench of the Apex Court
headed by justice S.H. Kapadia held
that captive BPO's (Business Process
Outsourcings) of foreign firms
operating in India are not liable to be
taxed in the country. Upholding the
Authority for Advance Ruling (AAR)
order, that Morgan Stanley Advantage
Services (MSAS), the Indian arm of
the US investment banker is not a

: See page 4
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If you want to earn more, you must first learn more.

- Brian Tracy

Hail Pakistani Lawyers

Perhaps the lawyers community in Pakistan has taken a lead role during
the sixtieth year of achieving national independence. This:is an example
which the legal fraternity of other countries, more so SAARC nations, can
think of emulating. Kudos to our brethren from across the border who
successfully conducted an agitation spreading for more than three months

and making it a nationwide movement. Be it Lahore, Karachi, Peshawar,

Advocates form all corners of the country stood against the might of the
state, Lathi charge, firing and other measures adapted by the state did not
deter them from standing in favour of the cause which they had undertaken
to protect i.e. independence. of judiciary. Althrough the movement they
stood like the rock of Gibralter against the state sponsored terrorism until
their Chief Justice Mr. Iftikhar Chaudhary was reinstated to his pesition by

the verdict of Supreme Court of Pakistan delivered on July 20, 2007. The -

land mark judgment (10.3) not only set aside the March 9 presidential
reference against Mr. Chaudhary but also contained an unanimous verdict
held that the order of the president making the Chief Justice non-functional
as illegal. It is an interesting aspect that a panel of Supreme Court Lawyers
pleaded before the full court that the presidential order / reference was.
unsustainable. They made it almost their mission to thwart the executive
interference in functioning of judiciary. Barfing minor incidents of violence
being result of non lawyers, the legal fraternity conducted themselves in
dignified mannere. Side by side the legal battle was fought with utmost

decorum. Deposed Chief Justice was treated like a national icon and he -

inturn conducted himself in a dignified manner while reaching out to large
congregation of lawyers in different parts of the Country. The contribution of
legal fraternity for resisting illegal interference of the executive in the judicial
‘affairs of the country and restoration of status quo ante at the end of the
chaotic and confused state of affairs is laudable.

The entire saga of the Pakistani lawyers can definately be placed on a
higher pedestal than that of lawyers agitations elsewhere in support of
mundane causes. Long live the unity of Pakistani lawyers.

Dlstmctlon between professions

Contributed by : D. Rajagopal, Advocate

Doctorwears white Coats; the lawyer wears black coat.

Doctor Conducts operation; lawyer stays operation

Doctor issues bills; lawyers dispute the bill

Hospital welcomes insane persons; Court prohibits insane persons;

Patients position in hospital is horizontal; party's positicn in court is
vertical .

person appears in hospital voluntarily; But appears in Courts on
receiving warrant/ Summons;

7 Nurses treat patients in hospitals; police threaten the accused in court.

ST AR G IO
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News Panorama

O On 15.7.2007 a South Korean
Touristlodged a FIR against a monkey
in Varanasi that it snatched away his

Change of Address

All life members who 'are
receiving “Communiqué” news
letter by post are hereby requested

to communicate the change of
address, if any, to ensure regular
receipt of the news letter. Editor. -

August Issue

August 2007 issue contains the
replicates of the Karnataka-High
Court & certain other laws
(Amendment) Act, 2007 (Karataka
Town & Country Planning
(Regulator of unculturised
development or construction) Rule
: 200F9idsh

Donations

All donations / contributions to
P.G.L. Chengappa Memorial Fund
may be sent to Lahari Advocates
Forum, Bangalore.

sunglasses.

Q In a decision on 16.7.2007 the
Welsh High Court in Cardiff quashed
the decision of Welsh Assembly to
slaughter “Shambo” a six year old
Friesian bull. Judge Gary
Hickinbottom declared the decision.to
slaughter .a sacred bull as unlawful
and directed the welsh authorities to
reconsider the issue. During the last
month welsh Assembly
recommended the bull be slaughtered
as it had tested positive for bovine
tuberculosis. Presently Shambo is
maintain in isolation at the Hindu
temple in lian pumsaint near
Carmarthen since testing positive. 20
monks and six nuns of the temple
have been protesting against the
welsh authority for ordering shambo's

See Page 3

A view on Cauvery Water Dlspute

1.G. Gachchinamath, Advocate

From the Previous issue

The drinking water requirement has been given first priority by nationat
water policy. The Government of India established Rajiv. Gandhi National
Drinking Water Mission in the year 2005. The Karnataka government pleaded
that 64% of Bangalore City area lies outside the basin and only 36% of the city
lies within the basin. But Bangalore gets 80% of water from Cauvery and the
rest from its tributary Arkavathy. The city earlier was base for a handful of old
economy behemoths, which-weren't water intensive industries. The city's
population has more than quadrupled from a mere two million in the 80s to over
eight million now. This has-brought along development and pressure on the city
on an astonishing scale seldom seeniin the recent past. The pace of growth was
too sudden for the city's civic mandarins to respond and course-correct. As the
city is growing vertical and every inch of land up for grab, the not-so-wellkept
tanks and lakes are yielding to the might of concrete. Further, Tribunal has
stated that the riparian states have not given detailed information regarding the
population of various towns and cities etc., The Tribunal has also stated riparian
states have not provided livestock figures separafely. On the other hand
Tamilnadu has furnished details of its 17 Districts falling within cauvery basin
with District population as on 2001 census. The state has also given the District
wise growth rate in their document. Therefore we the citizens of the state
request the present government to publish how much amount is spent on
cauvery issue and litigation. It is admitted fact that State of Kerala and union
territory of Pondichery were not party to 1892 and 1924 agreements. Therefore,
Tribunal erred in directing Karnataka to release the water to Kerala and
Pondichery. If Kerala and Pondichery are aggrieved they can claim water from
Tamilnadu. The Tribunal finally allocated water share to the party states as
under .

1. Karnataka 270TMC
2. Taminadu - 419 TMC-
3. Kerala 3 30TMC
4. Union Territory of Pondichery 7TMC

5.  Environment Protection 10 TMC
6. Inevitablé escapateintosea - 4TMC.

But Tribunal while allotting water share has allotted less water _td Karnataka,
But at the same time while fixing the expenses of the Board it has directed
Karnataka and Tamil Nadu to shoulder the expenses equally, which is an error
apparent. All the riparian States of cauvery basin are made to bear the
expenses as follows:

1 Karnataka 40%
2. Tamilnadu - 40%
3." Kerala 15%
4 Union Territory of Pondichery 5%

This has made the people of Karnataka to shoulder the expenses equally as
that of Tami Nadu and also to suffer without water.

The Tribunal has further directed the Government of India shall initially
contribute a sum of Rs. 2 crores for functioning of the Board which would later
on be reimbursed to the Centre by the Board after the contributions as specified
are received from party states. On the constitution of the Board the Tribunal has
committed an error in directing the Government of Kerala, Karnataka,
Tamilnadu and pondichery shall contribute a sum of Rs. 2 crores in the ratio
indicated above towards the fund of the Board in the first instance. Therefore
the people of Karnataka pray to the Central Government not to publlsh the
order of the Hon'ble Tribunal in the gazette.

Section' 6A(7) provides that every scheme and every regulation made under
a scheme shall be laid before each house of the Parliament and the scheme is
subject to any modification that may be made by the parliament. If any
modification is made at the instance of the parliament, only such modified
scheme shall be given effect to.

However Section 6 of the Inter-State Water Disputes Act has been amended
by Act 14 of 2002 with effect from 6.8.2002 which is as follows:

“6(2) The decision of the Tribunal, after its publication in the official Gazette
by the Central Government under sub-section(1) shall have same force as an
order or decree of the Supreme Court.” '

The effect of the aforesaid amendment of section 6(2) shall be that any part
of the decision of the Tribunal shall have the same force as an order or Decree
of the Apex court.

By virtue of the same if any Appeal is preferred before the Supreme Court,
and further in the meanwhile if the Central Government publishes the order of
the Tribunal in the Official Gazette, virtually if any Appeal is preferred by the

(3
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~ Kolar Diary

O On 7.7. 2007, under the joint
auspices of the District Legal Service
Authority, Kolar and the District
Central Advocates Association, Kolar
Brihat Janata Nyalayala was
inaugurated by justice V. Gopal
Gowda at the court complex in Kolar.
Justice V.G. Sabhahit was the chief
guest at the function which was
presided over by A.V. Chandra
- Shekar, Principal District and Session
- Judge Kolar. Those who graced the
function included Mr. Vincent J.
D'silva, Chairman, Pragati Grameena
Bank. Bellary. Mr. Ravindra Shah,
General Manager Pragati Grameena
Bank, Bellary and Mr. K.R. Dhanraj,
President, District Central Advocates
Associations Kolar.

Q Courts of Civil Judge [Sr. Div.] were
inaugurated at Mulbagal & Malur on
16.7.2007.

O Under the joint auspices of Dist.
Legal Services Authority, Kolar, Dist.
Central Advocates Associations Kolar

and Shankar Vidyalaya Kolar, legal .

literacy programme was held at the
premises of Shankar Vidyalaya Kolar
on 19.7.2007 as a part of Children's
right day. Mr. B.V. Prakash, presiding
officer. IV Addl. Family Court Kolar
inaugurated, Smt. B.M. Shantha,
Addl. Civil Judge [Sr. Div.} and JMFC,
Kolar; Sri M. Nagaraju. P.R.O. & HRD
Officer & Sri K.R. Dhanraj, President,
District Central Advocates
Association, Kolar were the guests of
honour. Smt. S. Umadevi, Principal,
Shankara Vidyalaya presided. Sri
K.R. Srinivasiah, Sr. Advocate Kolar
spoke on the topic of childrens right.
Sri M. Ramalingegowda, Advocate,
Kolar spoke on the laws relating to
child labour. Smt. Saraswati,
Advocate, Kolar, spoke on law
relating to juvenile delinquents.

0 On 24.6.2007 a seminar on HIV /
Aids and the law was organized at
taluk panchayat office, Kolar, The
Seminar was Jointly organized by the
District Legal Services Authority,
Kolar, District Central Advocates
Assaociation, Kolar and MYRADA
Souktya Karyakrama, Kolar was
inaugurated by Sri K. Manmohan
District Fast Track Court, Kolar, Sri
Rohan Mallik, convener, MYRADA
Kamasamudra Project, Kolar,
presided. Sri G.V. Turumari, [l
Presiding Officer Il Addl. Civil Judge
[Sr. Div.] Kolar, Sri K.M. Hiremath, Il
Addl. .Civil Judge [Sr. Div.] Kolar,
Dr. Rajiv Dist. Health Officer, Kolar,
Dr. M. Ramegowda, CEO. Taluk
Panchayat Kolar and Sri K.R.
Dhanraj, President District Central

Advocates Association, Kolar, were

the guests of honour. The speakers
included Sri Mallikarjun Kinikeri, Sri
Mohamad Khan M. Pasha, Sri Nissar
Ahmed and Peer Mohamad.

O On 28.07.2007 under the joint
auspices of Bangarpet Taluk Legal
Services Authority, KGF, Advocates
Association KGF, and Hulkur Village
Panchayat programme of legal
literacy and helpage programme was
held at Lakshmi Venkataramana
Swamy Kalyana Mantapa, Guttahalli
(Bangaru Tirupati)-Sri G.K. Gokhale,
Civil Judge [Sr. Div.] KGF inaugurated
the programme. Sri K. Shivaramu

presided. The chief guests at the
function were Sri N. Santosh Kumar
Shetty, Civil Judge [Jr. Div.] and IMFC,
KGF, Sri B.P. Venkata Muniyappa,
President Karnataka Silk Marketing
Federation and MLA. Bethamangala,
and Sri S.N. Rajgopal Gowda.
President, Advocates Association
KGF. The speakers included Sri G.V.
Nagaraj Tahasildar, Bangarpet Tq.
[Sub: :

_: Women's
rights) Sri Srinivasaiah, Sr. Advcate
KGF (Sub: Humanrights)

Q Under the joint auspices of District
Legal Services Authority of Kolar,
District Central Advocates Association
Kolar, All India Janawadi -Mahila
Organisation, Kolar and Shapur
village Panchayat a programme on
legal literacy and helpage was held at
Yaramgaatha Village on 31.7.2007.
Sri AV. Chandra Shekar, Principal
District and Sessions Judge, Kolar
inaugurated the programme. Sri
Ramakrishna Gowda, Chairman
Shapur Village Panchayat, Presided.

Smt. Savita Srinivas, Probationary
Dy.SP Kolar, Sr. K.R. Dhanraj,
President, District:Central Advocates
Association, Kolar and Smt. V.
Geetha, Secretary, All India Janawadi
Mahila Sangha, Kolar, were the chief
guests, Smt. Rathnamma, Adovate,
Kolar spoke on the subject
Maintenance and Kum. Pushpa,
Advocate, Kolar, spoke on the subject
Womenand Law. :

Notaries Association

The following Advocates / Notaries
have been elected as the office
bearers of Karnataka State Notaries’
Association (Regd.) for the years
2007-08.

President : S.S. Reddy, Hon.
Presidents; H.S. Renuka Prasad and
Prabhakar Hegde; Gen. Secretary: S.
Suresh Babu: Senior vice President :
H.K.V. Reddy; Vice Presidents : Smt.
Shamala Bhandari; V. Rangaramu,
HV. Mohan and Ashok Kulkarni;
Secretaries: Smt. Malathi Kulkarni,
Prabhu -Devaramani, M.B. Abhimanu
and Mallikarnjun Prabhu; Treasurer:

 A.G. Nagabhushana and State
Organiser: E.M. Puttaswamy.

~Seminar on Law

Under the joint auspices of

- Lawgistics and The Hindu Education

Plus, seminar on law as mainstream
career choice was held in premises of
the D.A. Pandu Memorial - R.V. Dental
College, J.P. Nagar, Bangalore on
8.7.2007. The Speakers included Mr.
Justice R.V. Vasanth Kumar, Former
Judge, High Court of Karnataka and
Vice-chairman, Karnataka
Administrative. Tribunal, Mr. D.
Shibulal Co-founder and member of
infosys Board, Mr. G. Dakshina
Murthy, Director Karnataka Institute
for Law and Parliamentary Reforms,
Mrs. Annapoorna Murthy, Career
Counselor, Director Manasa
Consultants,- Mr. C.R. Pandit,
Advocate and legal consultant,
Taxation and Business Laws and Mr.
Shreyas Jayasimha, Advocate, High
Courtof Karnataka.:

Registration of Births and .
Deaths), Sri Anandarama Rao, Sr.
. Advocate, KGF (Sub

Words Worth
From this edition onwards we are introducing a new feature in
Communiqué titled Word’'s Worth in attempt to understand the
essence and application of legal maxims, doctrines and words to
enable us as practicing Advocates to use them fto their full
potential. We begin this feature with Res IPSA loquitur. .

RES IPSA LOQUITUR (Reg.
ip'sa lok'wi-tar)

RES IPSA loquitur is a Latin

phrase which literally means “the .

thing speaks for itself.” It refers to a
situation where the accident is such
as in the ordinary course does not
happen if those who have. control
over or management of the
instrumentality of accident, use
proper care. This doctrine is
generally related to 'negligence’. It
is a branch of a larger rule ie.,
where the proved facts render it
reasonably probable in the absence
of explanation, that there was
negligence on the part of the
defendant and that the damage was
caused by that negligence, it is for
the court to say whether the case is
not established. '

This doctrine implies a natural
and reasonable inference and not a
conjectured inference which shows
that the act is attributable to the
defendant's negligent conduct. The
circumstances attendant upon must
themselves be of such a character
as to justify inferring negligence as
the cause of that accident. For eg. if

a person standing on the pavement .

is hit by a motor vehicle, the maxim
applies to hold the defendant guilty
of negligence. However, this maxim
ought not to be applied unless facts
proved are more consistent with
negligence in the defendant than
with a mere accident.

* The three necessary conditions
for the application of this maxim are
1) accident must be of a kind which
ordinarily does not occur in the
absence of someone's negligence;
2)it must be caused by an agency or
instrumentality within the exclusive
control of the defendant; 3) The
accident must not have occurred
due to any voluntary action or
contribution on the part of the
plaintiff. The maxim is-a rule of
necessity to be invoked when direct
evidence is absent or is not readily
available. The maxim cannot be
availed of where that plaintiff has full
knowledge and testified as to a
specific act of negligence. In other
words, the maxim can be applied
only in the absence for other
explanation or evidence. Where
there is a division of responsibility in
the use or management of an
instrument which causes injury and
such injury might in equal likelihood
have resulted from the separate
acts of either one or two or more
persons, RES IPSA loquitur cannot
be invoked. The maxim is also not
applicable where the incident is
partly due to the actof a third party.

To invoke, RES IPSAloquitur the
plaintiff must prove two conditions
1) occurrence of unusual incident
and 2) injury occurring due to the
incident. The maxim does not raise
any presumption in favour of the
plaintiff. It. only imports that the
plaintiff has made out a prima facie
case without any direct proof of
actionable negligence. It involves
no substantive rule of law. ltisonly a
rule of evidence that affects “onus”
of proof. It causes a shift in the
burden of proof. That is generally,
when plaintiff alleges negligence,
he has to prove such negligence. By
the application of RES IPSA loquitur
the burden shifts upon the
defendant to prove that there was
no negligence -on his part. The
defendant can escape liability by

offering reasonable evidence. Thus, .

the maxim is rebuttable and gets
perfected only in the absence of
explanation by the defendant that
the accident arose from want of
care.

In deciding RES IPSA loquitur,
reported facts of other cases are of
littte value. Each case depends
upon its own facts. The maxim
assists the court to decide upon the
question of negligence though
inference but does not relieve the
plaintiff of burden of proof of the
attendant circumstances.

Anu Chengappa

News Panorama
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slaughter. They have launched a
website has part of their campaign to
save the life of the animal. The monks

_and the nuns had threatened to form a

human chain to prevent the bull's
slaughter-as such action runs contrary
totheir religious beliefs.

0 The full court of Pakistan Supreme
courtin its Judgment delivered on July
20, 2007. re-instated its chief justice
iftikhan Chaudhary. The unanimous
verdict of judges declared the
presidencial order making the chief
Justice non-functional was illegal.

QAttorneys heatedly arguing a case
in an Israeli Court received
something of a jolt when they realized
that the judge was so unimpressed
with their arguments and that he was
fast asleep on the bench. At first the
attorneys decided to do nothing in the
hope a judge would wake soon. When
this did not happen, they asked the
court officer to wake the judge. She
refused, saying waking judges was
not part of her job. Left with no option
the attorney began making loud
noices by coughing clearing their
throats, even applanding, to no avail.
The sound of light snoring continued.
A ultimately volunteer did the job for
the attorneys, Hearing of the care
resumed after a ten minute recess.

Civil Judge, [Jr. Div.] and IMFC, KGF,
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Literary Union

Ramesh Babu

S. Gopal

S. Nityananda

In the annual general body

meeting of Bangalore Advocates”

Literary Union held on 8.7.2007 the
following Office bearers for the years
2007-09 were elected. .

President Ramesh Babu;
General Secretary : S. Gopal and
Treasurer : S. Nityananda, Executive
committee members are; G.
Mahadeva Prasad, T.S.
Chandraprabha, S.S. Hiremath, H.H.
Nagaraj, P. Nanjunda M. Lokesh
Babu, R. Hanumantharayappa, H.B.
Chandrashekarappa, M. Nagesh and
K. Venkatamuni Setty.

Miscellany

O With effect from Monday the
16.7.2007 family courts and its offices
in Bangalore is shifted to
Nyayadegula Complex in H.C..
Siddaiah Road, Bangalore 560 027.

O State represented by Sullia Police
strongly opposed granting of bail to
B.K. Usman, a small ‘scale
industrialist of Sullia, who is accused
of splashing acid on Venkatappa
Gowda, former president of Sullia Bar
Association and his wife Champa
when they were standing in front of
their office at Beeramangala on Feb.
23,2007. .

Wedding
We are glad to report that

0O On 5.7.2007 Mr. S. Venugopaia,
Advocate, married Ms. B. Chitralekha
at Bangalore.

0 On 5.7.2007 Mr. D. Manmohan,
Advocate married Ms. G.T. Kavitha at
Bangalore.

Around
- the Court
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permanent establishment (P.E.) as it
was performing only back office
operations in India and could not be
taxed under P.E. rules. The bench also

,partly allowed appeals of both the

Income Tax Department and Morgan
Stanley by holding that. “There was no
agency PE as the PE in India had no
authority to enter into or conclude the
contracts. The contracts would be
entered in U.S. The implementation of
these contracts only to the extent of
back office functions would be carried
out in India”, the court said. However,
the court held that MSAS would be a
service PE in India under article
5(2)(1) of the India - U.S. Tax Treaty on
account -of the services to be
performed by Officials deputed by
Morgan Stanley and not an account of
stewardship activities. On determining
the tax inability, it said, “the
transnational net margin method (net
profit margin realised by the enterprise
from a- comparable uncontrolled
transaction) was the appropriate
method for determination of the arm's
length price in respect of transaction
between Morgan Stanley and MSAS".

Agreeing with the computation by the
- income ‘tax department, it said, * we

accept as correct the computation of
remuneration’ based on cost-plus

mark-up worked.out at 29, percent on-

the operating costof MSAS”.

* C.M. Felicitated

O Under the auspices of Karnataka
Yuva Vakilara Vedike (R), Bangalore
Sri H.D. Kumaraswamy,
Minister of Karnataka, was felicitated
in a function held on 19.7.2007 at
Senate hall, Central College,
Bangalore. The function was
presided over by Mr. Justice V. Gopala
Gowda, Judge, High Court of
Karnataka. This function was
organized to mark the grant of stipend
to young advocates throughout the
state.

Chairman Appointed

C.S. Dwarakanath

C.S. Dwarakanath, an Advocate
from Bangalore has been appointed
as the Chairman of the Permanent
Backward Classes Commission.
Pursuant to his appointment the new
Chairman has taken over charge on
July 11, 2007. The post has been lying
vacant for about a year. Speaking to
media persons Mr. Dwarakanath said

that his first priority as the Chairmanis -

to take up door-to-door census of
castes in the state which was planned
but not conducted.

Chief

A view on Cauvery Water Dispute

From Page 2

Government of Karnataka before the Supreme Court, it may become
infructuous. Therefore the Government of Karnataka and also.the members of
parliament should seek for modification of the order of the Tribunal and in the
meanwhile the order of the Tribunal should not be published in the Gazette.

The State Government has to considerthe foilowing suggestions

A1

10.

It has to publish in all the newspapers a detailed account to intimate the
people of the State as to how much amount has been spent on Cauvery
issue.

The Hon'ble Supreme Court has expressed its opinion’twice once on
reference made by the Hon'ble president of India Under Article 143 of the

. constitution and secondly on the petitions field by the State of Tamilnadu.

Under these circumstances it is better to file a review petition before the
Tribunal and further seek the stay of the impugned order.

Whether the Tribunal is right in directing the upper riparian ‘state of
Karnataka to release 419 TMC of water to Tamilnadu, further ordering
Karnataka to retain 270 TMC of water but at the same time to shoulder
the expenses equally as that of State of Tamil Nadu. '

If the State of Karnataka prefers an Appeal before the Supreme Court
and in the meanwhile the order is published in the official gazette, the
Appeal preferred may become infructuous. Under these circumstances
the State of Karnataka, in the larger interest of public, should take a
careful step as'to whether an Appeal should be preferred before the .
Supreme Court or a petition seeking Review of the order before the
Tribunal. ;

Whether the Tribunal is right in coming to conclusion and awarding less
amount of Water to the State of Karnataka relying on the agreements of
1892 and 1924 which afe 115 and 83 years old instead of relying on the
existing circumstances while allocating of Water to allthe riparian States.

Even though the City of Bangalore is growing whether the Tribunalisright
in holding that only 1/3" of City of Bangalore falls under Cauvery Basin
and remaining 2/3“ remains outside. By such presumptions Karnataka
specially the City of Bangalore and other cities of Cauvery Basin are
being put to greater hardship.

When the agreements of 1892 and 1924 have been entered into between
the State of Karnataka and State of Tamil Nadu and the State of Kerala .
and Union Territory of Pondichery are not parties to the said agreement,
whether the Tribunal is right in allocating 30 TMC of Water to Keralaand 7
TMC of Water to Pondichery. Both Kerala and Pondichery should share
the water which had been allotted to Tamil Nadu.

The Tribunal has framed as many as 49 issues and further while
allocation of water to the riparian states of Cauvery Basin has relied upon
the agreements executed way back in the year 1892 and 1924. But the
present statistics in respect of areas of irrigation, the growth in
population, the nature of the crops grown, requirement for water to cities
for domestic purpose and the requirement of water for industries have
not been properly cansidered by the Tribunal while allocating water.

In a meeting conveyed by the Union ministry of water resources on 5-4-
1983 the then chief minister of Karnataka has demanded 360 TMC of
water for irrigation and 60 TMC of water for drinking purpose. Again the
demand by Kamataka to meet its requirements was 420 TMC, whether
the Tribunal in the year 2007 i.e. after lapse of 17 years rightin awarding
only 270 i.e, after lapse of 17 years right in awarding only 270, TMC of
waterto Karnataka. 3

If the Order of the Tribunal is published in the Official Gazette by the
Central Government, what would be the fate of the farmers of Cauvery
Basin and also what would be the impact of it on growing cities like
Bangalore, Mysore, Mandya efc., further what would be its impact on the
economyasa whole.

Hence the famous sanskrit saying that “Jalam Jeevanadharam”, Water being
prime natural resource, a basic human need and precious national asset the
fate of the farmers of Kamataka and in turn fate of the entire people of
Karnataka lies in the hands of the parliament. The parliament has to do justice

News Focus

Courts in Karnataka did not function on 9.7.2007 as the High Court declared a
holiday due to the demise of Former Prime Minister Chandrashekar on
8.7.2007. :
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