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President inaugurates Census

President of India, Pratibha Patil inaugurated the 15th national
Census on 1st April 2010 by providing details of her family members
to the enumerators. The data collected in Census is a treasure house
of information which helps the Government to plan its development
work.

Census in India was started by British administration from 1871 to
be conducted once in 10 years. After attaining freedom India enacted
the Census of India Act, 1948 (Act No.37/1948) to legalise the data
collection excercise.

For the first time the National Population Register (NPR)
programme had been linked to the census exercise. As part of this
programme, enumerators will collect finger prints, the primary
identification information about individuals. The photos and the
biometric data will be collected at a later date.

Primary information about individuals collected from them will -

eventually form the database for the building of a National Population
Register (NPR).

New rule for film certification soon

The India film certification scheme that divides films into thee
categories, namely, U (Universal), A (Adults) and UA (Child to be
accompanied by parent), will witness a change in coming times and
we will get to watch three more types of certificated films.

The draft Cinematograph Bill, 2010, which has been presented in
the on going session of the Parliament seeks to amend Cinematograph
Actof 1952, drastically to bring about a sea change in all aspects of
filmmaking and viewing.

While the proposed system will retain the “U” and “A”, the “UA”
category will be replaced by more age-specific “12+” and “15+”
certification categories. The two new age-specific categories are aimed
at giving certification to films on the basis of sensibilities towards
language, violence, nudity and subject in various age groups. The other
all together new category of film certification sought to be introduced
by the Bill is ”S” category. “S” films will be allowed to be watched
by members of particular profession or class, depending on the nature,
content and theme of the film.

According to the Bill, children below the age of three years,
accompanying their parents or guardians, would be allowed to view
all categories of films.

Law on copy right awaits amendment

The Union Government has sought to amend the existing law on
copy right by introducing the Copyright (Amendment) Bill, 2010. The
Bill was introduced on April 19th in the Rajya Sabha by HRD Minister,
Kapil Sibal.

The Bill seeks to introduce provisions for helping creative talents
and more stringent punishment for copyright violations.

“The changes are in conformity with the provisions of the World
Intellectual Property Organisation’s WIPO Copyright Treaty (WCT)
and WIPO Performances and Phonograms Treaty (WPPT),” said
Sibal while introducing the Bill.

SC gets new CJ

Exercising powers conferred by Article 124 (2) of the Constitution
of India, the President is pleased to appoint Justice Sarosh Homi
Kapadia, judge of the Supreme Court, to be the Chief Justice of India
with effect from May 12, 2010. .

The President has also promoted CJ OF Jharkhand HC Gyan Sudha
Misra, CJ of Madras HC Hemant Laxman Gokhale and CJ of Bombay
HC Anil Ramesh Dave to the Supreme Court.

J| Gyan Sudha Misra is the only woman judge in the SC at present.

No belated challenge to land
acquisition: SC

The Supreme Court has recently ruled that belated challenge to
land acquisition proceedings can not be entertained.
"When a person challenges Section 4 Notification (land acquisition)

‘on any ground, it should be challenged within a reasonable period and

if the acquisition is challenged at a belated stage, the petition deserves
to be dismissed only on this count," a bench of Justices J M Panchal
and B S Chauhan said in an order.

In the present case acquisition proceedings were initiated by
Haryana Govt in 2001 By end of May 2004 the proceedings were
completed and compensation was disbursed. Belatedly, Swaran Lata
and others challenged the acquisition claiming that they were not
aware of the acquisition proceedings and award. It was claimed the
notifications for acquisition were inserted by the authorities in two
newspapers which did not have wide circulation . The Punjab and
Haryana High Court dismissed their appeal on the ground that the
challenge to the acquisition was filed after delay of over four years.
Their review petitions were also dismissed, after which they had
approached the apex court.

Food Security Bill, 2010
awaits Govt’s nod

One of the achievements of the present union Government, the
National Food Security Bill, 2010 which assures a minimum quantity
of good grains to the poor of the country is facing tough resistance
within the Goverment. The Bill givers a legal right to demand 25 kg of
rice or wheat for the benefit of every family below poverty level (BPL).

Those who are opposed to the Bill in the present form are arguing
that the quantity of food grain fixed has no reference to nuitrition and
itis much below the Supreme Court’s directive to provide a minimum
quality of 35 Kgs of good grain to every BPL family.

Officials of the Food Ministry, on the other hand say that the BPL.
population would continue to get Rs 35 kg of rice/wheat through ration
shops, but would be have legal right to demand a minimum of Rs 25
kg of grain under the Act in addition thereto.

The Empowered Group of Ministers (EGoM) led by finance minister
Pranab Mukherjee, to whom the Bill has been referred met on 6th
April for consultation and bought more time to reach at a final conclusion.

Astrology can not be banned : Centre takes stand

Astrology cannot be banned as it is an ancient 'science’ the Union Government has said before the Bombay High Court in a PIL seeking
to ban astrology. The Government’s stand was disclosed in a PIL filed by one Bhagwanji Rayani, praying to ban the practice of astrology,
vastu-shastra etc. The PIL also seeks action against advertisements of astrologers under the Drugs and Magic Remedies (Objectionable
Advertlsements) Act, 1954. The next hearing of the PIL is fixed on 23rd June.
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Do we need long holidays?

As usual the Courts in India are closed for summer
vacation exteding to a month and in some case to more
than a month. Month long summer vacation to Inidan
Courts is a relic of British Raj in India. Long summer
vacations in courts were designed by erstwhile British
rulers to save British judges in India from severe hot
weather of this country and also to facilitate them to visit
their homeland in England. This practice continues in free
India even after six decades of independence.

Do we need such a long vacation in the face of
mounting arrears? Can not we cut short vacations and

| find more number of working days at least till the pendency
is cleared? Is it not the right time to change our work
culture before the system collapses under the weight of
pendency?

The 18th Law Commission which went into this question
in its 230th report has suggested cutting short vacations

to increase the number of working days.

Long vacations are sought to be defended on the ground
that lawyers and judges need vacation to “study law’ and this
is not possible during working days. In such a case those who
“study law’ at the cost of public are answerable to public on
the academic progress made by them during vacations.

Random Reflections

In November 2009 allegations of corruption, land grabbing and
abuse of office surfaced against J| Dinakaran in the media. Many
representatlons were submitted to the Chief Justice of India opposing
elevation of CJK P.D.Dinakaran as a judge of
the Supreme Court. The collegium of the SC
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| and thereafter advised J| Dinakaran to proceed
on leave. By refusing to heed the advise, J|
|| Dinakaran has shown that the collegium has no
: authority to advise him to proceed on leave. Itis
: . ironical that the same collegium asked the Acting
e aa 729 C1 of Delhi High Court J] Madan B Lokur to
take over the charge of the CJ of Karnataka
High Court under an illusion that J| Dinakaran would proceed on leave.
After noting the defiance of J| Dinakaran and also its own limitation,
the collegium recommended to transfer J| Dinakaran to Sikkim High
Court as its Chief and CJ of Uttarakhand High Court J| Jagadish
Singh Khehar to assumer the charge of CJ of Karnataka High Court.
In a further development, J| Barin Ghosh, Chief Justice of J& K High
Court has been transferred to Sikkim as its CJ. This is the development
till we went to press.

The persons constituting the collegium can not be presumed to be
native or indiscrete while taking decision in respect of appointment,
posting and transfer of Judges to the higher judiciary. It is obvious that
when at the first instance collegium recommended J| Dinakaran to be
elevated to the post of a judge of the Apex Court it did not screen the
antecedents of the nominee. It took more than 5 months to the
collegium to advice J| Dinakaran to proceed on leave knowing well
that such an advice is not binding on J| Dinakaran. Even when the
office of the CJ of Karnataka High Court was not vacant it is strange
as to how the collegium asked J| Madan.B.Lokur to assume the charge
of CJ of Kamnataka High Court. When it became apparent that J|
Dinkaran will not heed their advice, as a knee jerk reaction the same
collegium transferred J| Dinakaran as the CJ of Sikkim High Court
and transferred J| J.S.Khehar to occupy the resultant vacancy. It is
another thing that J| M.B.Lokur was not willing to shift to Karnataka

slept over the matter for more than 5 months °

Around the Courts

Nature and scope of Delegated Legislation-Art.245 of
Constitution of India Power of Appellate Tribunal constituted
under Electricity Act, 2003

Powers of Central Electricity Regulatory Commission
constituted under CERC (Fixation of Trading Margins)
Regulation, 2006

A constitutional bench consisting of 5 judges of the SC examined
the following questions of law:

4 Whether the appellate tribunal constituted under the Electricity
Act, 2003 has jurisdiction under Sec.111 to examine the validity of
Central Electricity Regulatory Commission (Fixation of Trading
Margins) Regulations, 2006 framed in exercise of power conferred
under Sec. 178 of the Act?

4 Whether the Parliament has conferred power of judicial review
on the Appellate Tribunal for Electricity under Sec. 121 of the
Act? A

€ Whether capping of trading margins could be done by the CERC
by making a Regulation in that regard under Sec. 178 of the Act?
The SC by its verdict dated 05.03.2010 has answered the above
questions in the following manner:

u The Appellate Tribunals constituted under the Electricity Act, 2003
have no authority to examine the validity of Central Electricity
Regulatory Commission (FTM) Regulations.

u  The Tribunal constituted under the Act has not been conferred
with power of judicial review.

u CERC isempowered to cap the trading margin under the authority
of delegation legislation under Sec. 178 of the Act vide notification
dated 23.01.2006.

(2010 AIR SCW 1950)

Land Acquisition Act, Sec. 23-Compensation-rate of,
Calculation-method of, Belt method.

The question whether the acquired lands have to be valued
uniformly at the same rate, or whether different areas in the acquired
lands have to be valued at different rates, depends upon the extent of
the land acquired, the location, proximity to an access road/main road/
national highway or to city/town/village.

One of the methods adopted for calculation of compensation is
“Belt method’ whereunder different belts or tracts of lands are given
different rate of compensation depending on their access to road and
proximity to town. Different pieces of lands under the same belt have
to receive same amount of compensation.

(2010 AIR SCW 1997)

and the Bar Association of Sikkim High Court adopted a resolution
opposing the posting of J|Dinkaran as the CJ of Sikkim High Court.
The various decisions of the collegium a la J| Dinakaran show that the
people at the highest level could be impetuous or even immature.
More than the fact that who is elevated to the SC and who functions
as the CJ of the High Court, it is a sordid melodrama which is the
exclusive creation of the collegium which has allowed the image of
the Karnataka High Court sullied for such a long time. Dinakarans
may come and go but the reputation of the Karnataka High Court is

‘tarnished to such an extent that it would be impossible to restore its

glory in the annals of the history of High Courts in India. Besides

. work in the High Court has been hampered.

It is ironical that the collegium did not consider the impact of
admission of impeachment motion by the Chairman of Rajya Sabha
and allowed J| Dinakaran to discharge his administrative functions.
Perhaps the prevailing situation compelled the lone judge of Karnataka
High Court to go to media to express his displeasure as to how J|
Dinakaran could exercise administrative junctions even when he is
disabled to discharge judicial functions. Failure to act appropriately at
the appropriate time by the collegium in the instant case can not be
condoned by right thinking persons more so by the Karnataka Bar.
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Ethics are to practice not merely to preach

Introduction:

Writing for lawyers’ on a subject like professional ethics and
etiquattes is an extremely tough job and has to be accomplished with
many handicaps. It is because the write up is not meant to lay men
but to Advocates who are conversant, knowledgeable and capable of
discretion. Secondly, the article is on a subject, which is known and
dearer to all Advocates. -

In general sense and meaning ‘ethics’ means science of morals or
the rules of behavior, while ‘etiquette’ means the laws of courtesy,
observed between members of the same profession. Ethics and
etiquettes of the legal profession guard the integrity of the profession.
They enhance the credibility of the profession. They give a unique
position to the legal profession in the society.

Professional ethics cannot be defined and they are not a static
conduct. Professional Ethics, are a combination of several
circumstances. Ultimately, it is the Lawyer concerned, who has to
decide for himself as to whether the purported conduct would
transgress professional ethics. In one sense it is the morality and the
manner in which the profession is required to be regulated by all
persons, who belong to this discipline and profess themselves as
Advocates. Even the society expects certain well defined conduct on
the part of the Advocate.

In view of rapid industrialization, commercialization, globalization,
more people have migrated from the villages to the urban centers
looking for more greener pastures. With more commercial activities
the demands of the civil society is also increasing. The scope of
ethics is largely enlarged on account of the pressures put on the
Advocates by the clients. Similarly the expectation from the Bar and
the Bench is in no measure small. A combination of all these
could collectively be described as professional ethics, which will
satisfy the clients, the bar and the bench. Therefore today,
lawyers have become more responsive, proactive and are over
burdened by the demands made by the present day society.

Background:

According to the British history of the legal profession, in .Rangaran
the 12th and the 13th centuries, the principles of ethics & _ Advocate
etiquettes of the legal professionals originated in the INNS of |/-/@an@dataone.in

beneficiary. # Inducing the clients to make a trust by appointing the
advocate as the managing trustee. 4 Charging exorbitant fees, on
certain percentage on the awards passed by Motor Accidents Claims
Tribunal and in Land Acquisition cases. 4 Unauthorisedly retaining
and withholding the monies of the client. 4 Inducing clients to engage
a particular Advocate to get favorable order from certain Courts. 4
Inducing clients to pay bribe to the presiding officers of the court to get
favorable orders. 4 Collude with the officials of the court to ensure
the records are misplaced. 4 Misguiding the clients by giving false
hopes in respect of a bad case. 4 Refusing to return the brief to the
party concerned. 4 The aforesaid examples are merely illustrative
and not exhaustive.

Legal Aspect of Ethics:

The Advocates Act, is a self contained code on all issues, pertaining
to ethics in the legal profession. The Bar Council of India has laid
down standards of professional conduct and etiquette. The preamble
to this lays down that what may be lawful and moral for an ordinary
citizen and even a member of the Bar in his personal capacity, may
still be improper for an advocate. An advocate should therefore, be
very exemplary by his conduct. To enhance the standard of legal
profession, the Bar Council of India has been empowered by Section
35 of the Advocates Act. It is strong weapon to deal with errant
advocates. However, the problem is the disciplinary committee. is
sometimes, a prejudiced body in as much as, it tends to shield the
advocates, irrespective of the nature and the impact of the
misconduct. It is said that no one could be a judge in his own cause,
however the disciplinary committee, consisting of only lawyers,
decides cases by becoming a judge in its own cause. To this extent the
decisions of the Bar Council are not satlsfdctory to the public
at large.

Should we strik_e work?;' ;

Another very important and interesting subject is the
frequent strikes called by the advocates. Strikes normally
interfere with the due administration of justice. It affects our
duty to the court, our duty to the opponent and our duty to the
society at large. There are several ways of protest, without

Court in London. The the barristers are the legal ancestors of the
present day Lawyers. In civil society a lawyer was regarded as an
accomplished statesman. He was a devoted citizen, always
concerned about public good and public welfare. Beyond these, he
was ready for any personal sacrifice and the society, would look to
them for guidance. The Lawyers of India during struggle for freedom
and during emergency fought for the values they stood and made
many personal sacrifices.

Instances of misconduct:

Misconduct or breach of ethics can be described as a wrong doing
Or a wrong commission or omission with ulterior motives to make gain.
It is very difficult to generalize what constitutes professional
misconduct. In the three and half a decades of experience at Bar; the
author has seen the following instances which the author perceives
as glaring examples of professional misconduct, breaching the
professional ethics.

# Collecting money from the clients promising to file some legal
proceedings but not doing so. 4 Taking signature on blank papers,
vakalatnama to misuse them. # Taking a power of attorney for
managing the properties of the client and misusing the position. 4
Inducing the clients to make a WILL naming the Advocate as the

affecting the normal routine administration of justice.

Factors aggravating the situation:

Corrupt bar and judiciary have aggravated the entire problem in as
much as wrong doers are on the increase with less number of whistle
blowers. Therefore, to borrow the expression of Henry S. Drinker, “a
lawyer should consider not only his reputation but that of his
profession as well”. The relationship between the lawyer and his
clientis a relationship based on trust, it is a fiduciary relationship. The
lawyer should therefore become a repository of good faith, bonafides
with upright, astounding, moral fabric.

It is every day’s pledge:

To sum up let us lead an exemplary professional life and not allow
few black sheeps to tarnish the image of the legal profession. Let us
all take a pledce every day that we shall be loyal and sincere to the
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mﬁ'ﬁ'ﬁ]}g%ere were thousands of people ahead of him in line
to see St. Peter. To his surprise, St. Peter left his desk at the
gate and came down the long line to where the laywer was, and
greeted him warmly. Then St. Peter and one of his assistants
took the lawyer by the hands and guided him up to the front of

o the line, and into a comfortable chair by his desk.

The lawyer said, "I don't mind all this attention, but what makes
me so special?" St. Peter replied, "Well, I've added up all the
hours for which you billed your clients, and by my calculation
you must be about 193 years old!"
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