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AG Appointed

Prof. B.T. Parthasarathy, has
taken over as the 18th Advocate
General of Karnataka on
Wednesday the 16th June 2004.
He succeeds Mr. A.N. Jayaram.
Prof. Parthasarathy is the former

" ‘Professor of B.M.S. Law College
and former Principal of V.V. Puram
Law College. Aged 78, he has
extensively travelled abroad. He
has been an Advocate over five
decades.

Milon Banerji,
new AG

~The JPA Government
appointed Mr. Milon Banerji on
5.6.04 as the Attorney General of
India. 75 year old Banerji had
earlier served as AG from 1992-
96 during P.V. Narasimha Rao's
regime. He has also served as
Solicitor General of India between
1986-89 and Additional Solicitor
General from 1979-86.

Literary Union

On 22.6.04 under the
auspices of Bangalore Advocates
Literary Union Ms. Sudha
Baragur, renowned humourist and
TV personality, gave a programme
on humour at Vakil Bhavan. Mr.
Justice K. Sreedhar Rao, Judge,
High Court of Karnataka-and Mr.
D.L. Jagadeesh, President AAB
were the chief guests. Mr. 5
Chandrashekaraiah, President of
the Union, presided.

June 2004

Seniors Felicitated

A committee of Advocates organised a function at NGO's hall,
Bangalore on 19.6.2004 to felicitate about 80 senior lawyers (aged
78 or more years). This photo taken on the occasion which
witnessed a galary of present and former judges and Chief
Justices in the company of senior lawyers.

Book Released

In a function held on 2.6.2004 at Bangalore City Civil Courts
auditorium under the auspices of Karnataka State Judicial Department
Employees Association and Shruthi Publication, Raichur, Justice K.L.
Manjunath, Judge, High Court of Karnataka released a book titled
“Agsare” a collection of short stories published in Sambandha. He also
distributed prizes for authors of short stories who secured placements.
Mr. Arali Nagaraj, Principal City Civil and Sessions Judge and K.T.
Chikkanna, Joint Director, Department of Kannada and Culture
participated in the function as guests.
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Criminal Law

O Sections 375 and 376 IPC - all
forms of sexual acts not rape;

In a judgment delivered
during the second week of June
2004 a bench of the apex court
comprising Chief Justice S.
Rajendra Babu and Justice G.P.
Mathur, expressed inability to
enlarge the definition of “rape” on
the ground that such an exercise
would “result in a good deal of
chaos and confusion and the
same will not be in the interest of
society”. While disposing of a

- public interest writ petition filed by

Sakshi, an organisation providing
legal, medical, residential,
psychological assistance to
women particularly those who are
victims of any kind of sexual
abuse which had sought for

- widening the definition of “rape”

under sec. 375 IPC the court said
it was not possible judicially to
change the definition given to this
term in the Code which has been
consistently understood for over a
century throughout the country.
While giving a series of guidelines
on recording of evidence in rape
cases by trial courts the court
said that the interpretation sought
to be given by the Petitioner to
include all forms of penetration
such as penile/vaginal penetra-
tion, penile/oral penetration,
penile/anal penetration and object/
vaginal penetration within its ambit
of Sec. 375 IPC is not possible.
The court also observed that such
an interpretation may violate the
guarantee enshrined in Article
20(1) of the Constitution.
Referring to the decisions of
foreign courts on sexual offences
cited by the Petitioner the court
said that those decisions “do not
persuade us to enlarge the
definition of rape as given in Sec.
375 IPC". '

see page 4
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o be effective, judicial administration must not be leaden-

footed.

Felix Frankfurtef

Too much laxity

The working of cash branch of MACT, Bangalore is far from
satisfactory. After the cheques in respect of the claim is deposited the
cash branch takes its own sweet time to send the cheque-in-deposit for
collection. Once it is collected there is inordinate delay in entering the
amount in judicial deposit. After claim voucher is presented the same
is not processed for a long time and finally still more time is taken to

write the cheques.

Needless to state that this much of delay, which could be certainly
reduced, is causing lot of hardship to the claimants. Their anxiety
increases once they receive letter of intimation from the Insurance
Companies to the effect that the amount of claim has been deposited
into the court. Quite often the claimants start suspecting lawyers when
undue delay occurs before they actually receive the claim cheques. This
situation could well be avoided if the cash branch tries to overcome the
laxity involved in processing the deposits vis-a-vis the claim vouchers.

The Bangalore Principles of
Judicial conduct

Dr. Nihal Jayawickrama, Co-ordinator of the Judicial Group on
strengthening Judicial Integrity, has advised the editors that the
Bangalore Draft code of Judicial conduct was, following extensive
consultations with CJs and senior judges of many jurisdictions, placed
before a Round-Table Meeting of CJs from civil law and other legal
systems (and also attended by several judges of the International Court
of Justice) held in the Peace Palace at the Hague on November 25 and
26, 2002. The final draft that emerged from that meeting is described
as “The Bangalore Princfp/es-of Judicial Conduct”. Considering the
importance of the subject the report is published in.communique.

The Universal Declaration of
Human Rights recognizes as
fundamental the principle that
everyone is entitled in full euality
to a fair and public hearing by a
independent and impartial
tribunal, in the determination of
rights and obligations and of any
criminal charge.

The International Convenant
on Civil and Political Rights
guarantees that all persons shall
be equal before the courts, and
that in the determination of any
crimical charge or of rights and
obligations in a suit at law,
everyone shall be entitled, without
unde delay, to a fair and public
hearing by competent, inde-
pendent and impartial tribunal
established by law.

The importance of a
competent, independent and
impartial judiciary to the protection
of human rights is given emphasis
by the fact that the
implementation of all the other
rights ultimately depends upon the
proper administration of justice. A
competent, independent and
impartial judiciary is likewise

essential if the courts are to fulfil
their rolé in upholding constitu-
tionalism and the rule of law.
Public confidence in the judicial
system and in the moral authority
and integrity of the judiciary is of
the utmost importance -in a
modern democrate society. It is
essential that judges, individually
and collectivity, respect and
honour judicial office as a public
trust and strive to enhance and
maintain confidence in the judicial
system. The primary responsibility
for the promotion and mainte-
nance of high standards of judicial
conuct lies with the judiciary in
each country. The United National
Basic Principles on the
Independence of the Judiciary are
designed to secure and promote
the independence of the judiciary,
and addressed primarily to
States.

This principles. are intended
to establish standards for ethical
conduct of judges. They are
designed to provide guidance to
judges and to afford the judiciary
a framework for regulating judicial

see page 3
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Offences under environmental Laws

From last issue

6. Both judicial and the
Executive will to administer
environmental laws are lacking.
Enormous powers are given to
executives to enforce these laws,
but due to inordinate delay,
corruption, red-tapism, these are
unable to book Environ-offenders
under the environment laws. The
Supreme Court in Indian Council
for Environ-Legal Action v. U.O.1.
1996(5) SCC 281 held that
"tolerating the infringement of an
enacted law was worse than not
enacting it at all".

7. The public agencies of
communication like press, TV, Etc.
do not express the organized
moral sentiments of community,
because the environ crimes and
its laws are not given much
importance.

Suggestions :

"The effective penal
provisions that are used judicially
will have deterrent effects on the
offenders. The punishment
presupposes infliction of severe
penalties on offenders with a view
to deter them from committing
crimes in future as well it gives
sufficient warning to entire
community. Some suggestions are
given here for effective functioning
qf the penal provisions :

a. The Penal provisions for
envvironment offences must be
created regardless of mensrea. It
can be excluded by necessary
implication from the statute for the
implementation of environmental
laws. This enables the acts of the
offender to be brought under
absolute liability and will catch
within the culpability net of the
law. Most of the delinquents are
corporate offenders, who
comprise of directors, engineers
and also Government officials will
be punished who operate behind
the iron curtains.

b. The judges should be
specially trained in dealing with
environmental offences. They
should be made sensitive to the
environmental harm and provide
scientific outlook with technical
assessment.

c. It is utmost important that
all state instruments involved in
the investigation, prosecution and
trial of "environ offenders" must
be oriented to the philosophy
which these offences as a source

A. Nagarathna & K. Sachidananda

of deterioration to the natural
resources and health of the
nation.

d. The different and new
challenges that are posed by the
environ-offenders is to be
combated by specially trained
personpel fo detect and
investigate such crimes.

e. The shortcoming of
Section 24(2) of Environment
(Protection) Act, 1986 should be
amended. The provision, which
creates confusion in application of
penal provision, should be deleted
from the Act.

f. The Corporate criminals
and officials should be prosecuted
for the offence committed by
Corporation. Further, for the
specific act contravening the
environmental laws committed by
corporate bodies, the directors
and officials should be convicted
under the ‘absolute liability
principle'.

g. Environmental Courts or
Green Courts with sensitized
judiciary backed up by
Environmental Jurisprudence
should be established to ftry
Environ-Offenders. In M.C. Mehta
v. Union of India 1986(2) SCC
176 Bhagwathi J., opined that
since cases involving issues of
environmental pollution, ecological
destruction are increasingly
warring up for adjudication and
these cases involve assessment
and evaluation of the scientific
and technical data, hence it is
desirable to set up environment
courts on the régional basis with
one professional judge and two
experts drawn from the Ecological
Sciences Research Group.

h. Even an Environmental
Ombudsman may be appointed
on the lines of Lokayukta who is
free from influence of politicians,
judicial dictums and empowered
with power for open-accountability
to the people and parliament.

i. Moreover, people should be
educated in the environmental
laws and should be made aware
of the deterioration caused by the
environ-offenders. They are to be
motivated to assist prosecution
and courts to convict the environ-
offenders. see page 3
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The Bangalore
Principles of
Judicial conduct

from page 2

conduct. They are also intended
to assist members of the
executive and the legislature, and
lawyers and the public in general,
to better understand and support
the judiciary. These principles
presuppose that judges are
accountable for their conduct to
appropriate institutions establi-
shed to maintain judicial
standards, which are themselves
independent and impartial, and
are intended to supplement and
not to derogate from existing rules
of law and conduct which bind the
judge.

- Independence

Judicial independence is
apre-requisite to the rule of law
and a fundamental guarantee of a
fair trial. A judge shall therefore
uphold and exemplify judicial
independence in both its
individual and institutional
aspects.

1.1 A judge shall exercise the
judicial function indepen-
dently on the basis of the
judge's assessment of the
facts and in accordance with
a conscientious under-
standing of the law, free of
any extraneous influences,
inducements, pressures
threats or interference, direct
or indirect, from any quarter
or for any reason.

1.2 A judge shall be independent
in relation to society in
general and in relation to the
particular parties toa dispute
which the judge has to
adjudicate.

1.3 A judge shall not only be free
from inappropriate connec-
tions with, and influence by,
the executive and legislative
branches of government, but
must also appear to a
reasonable observer to be
free therefrom.

to be continued

Kolar Diary

O On 24.5.04 Fast Track Court
No. 4. was inaugurated at Kolar.
On the same day Fast Track
Court No. 5 was inaugurated at
Chikkaballapur.

O On 13.6.04 Mr. K.V. Sreedhar,
Advocate, Kolar married Ms. N.M.
Gayathri, at Kolar.

US Supreme Court
says no to curbs

During the last week of June
the US Supreme Court barred a
law that sought to shield minors
from internet pornography, on the
ground that it interfered with the
constitutional right of free speech.
The court, however, decided to
embrace an internet filtering
software which was preferred over
such laws as it was less restric-
tive and probably more effective
at keeping children from viewing
internet smut.

It was the third time in seven
years that a congressional effort
to curb online obscenity failed to
test in court. "Content based
prohibitions, enforced by severe
criminal penalties, have the
constant potential to be a
repressive force in the lives and
thoughts of a free people”, Justice
Anthony M. Kennedy wrote for the
court majority. "To guard against
that threat the Constitution
demands that content based
restrictions on speech be

presumed invalid and that the -

Government bear the burden of
showing their constitutionality. This
is true even when Congress twice

has attempted to find a consti-,

tutional means to restrict and
punish, the speech in question”.
“..... Promoting the use of filters
does not condemn as criminal
and category of speech”, he
wrote.

Offences under
environmental
Laws

from page 2

To conclude, it is appropriate
to quote M.P. John who wrote
"Inner Environ is related to the
outer unity in essence multiplicity
in manifestation enriched or
polluted by you and me". Hence,
we have to develop a clean
mental environment in our inner-
self so that we can live in a clean
and healthy environmental
surrounding. We have a bounden
duty to preserve environment and
to fight against pollution, invasion
and environ-offenders. This can
be achieved only by collective
responsibility of people with the
help of effective executive and
judicial machinery. Concluded

Legal Precedents

O AIR 2003 SC 638

Sunderbhai Ambalal Desai v/s St of Gujarat with C.M. Mudaliar
v/s State of Gujarat

Criminal Procedure Code (2 of 1974) Sec. 451 - Disposal of
proceeds pending trial - powers of court - power under this section
should be exercised expeditiously and judiciously - court to pass
appropriate orders immediately and articles are not to be kept for long
time at-police station in any case for not more than 15 days to one
month - procedure for disposal of seized valuable articles and currency
notes, vehicles, seized liquor and narcotic drugs suggested.

O ILR 2004 Kar 2759, N.K. Jain, CJ & VG Sabhahit J. Mohd. Anwar
(LRs) Sabir and Others.

Civil Procedure Code - Order 8 Rule 1 - written statement - filed
by Defendants after 9 years from the date of service of summons - trial
court rejecting application for seeking permission to file written
statement after 90 days on the ground that written statement cannot be
filed after 90 days - Learned Single Judge of the High Court reversing
the order of Trial Court Judge and directing written statement to be
taken on record. Held - Order of Learned Single Judge directing the Trial
Judge to accept the written statement and take the same on record will
not cause any prejudice to the Appellant by permitting the Defendants
to file written statement. Permitting to file written statement will not lead
to miscarriage of justice and no prejudice is caused to the otherside.
The order of learned single Judge does not suffer from any error or
illegality. Writ Appeal dismissed.

O ILR 2004 Kar 2434, N.K. Jain CJ & VG Sabhahit J. S.N.
Chandrashekar & Another v/s State of Karnataka and Others.

Bangalore Developement Authority Act, 1976 - Section 14A
Permission to change the use of land - competeny of BDA - held-
change of use of land was not permissible under the Act before the
insertion of Section 14A in the Act. But after insertion of section 14-A
in the Act, wef 19.4.91, BDA is competent to permit the change of use
of land, after inviting objections from the public.

O ILR 2004 KAR 3052, Champabai & anr V. St. of Karnataka, by its
Secretary Home Department, Bangalore and others.

Constitution of India - Article 226 - Petitioner seeking a direction
to the State Government to award compensation towards the death of
her son in Police Lock up - Held - Tortious liability has to be fixed on
the State for the wrongs committed by its officers.

O ILR 2004 Kar 3079, Venkataramanappa V/s. Narasaiah

(A) Indian Evidence Act, 1872 - Section 68 - Examination of the
attesting witness - Held - If the execution of the document itself is
denied by the executant, if there are attesting witness to the
document, the examination of such witness to prove the execution
of the document becomes necessary.

(B) Order XIV Rule 1 & 2 - framing of issues - Held - If there is a
specific denial of execution of a document by a party to the suit,
it is necessary for the court to frame a specific issue regarding
proof of execution of the document.

O ILR 2004 Kar 3119, New India Assurance Co. Lid., V/s. Siddappa
& Others

Workmen’s compensation Act, 1923 - Section 3 - Meaning of
Words ‘in the course of the employment’ - means in the course of work
which the workman is employed under it and which is incidental therto,
in short there must be a casual relationship between the accident and
employment.
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Congratulations

Master N. Raghavendra Rao
S/o Smt. Uma Nagaraja Rao and
Sri H.V. Nagaraja Rao, both
Advocates, has secured
Distinction with 95.20% in the
recently concluded S.S.L.C.
Examination. He has secured
100/100 in Science and 97/100 in
Mathematics. His sister Kumari N.
Lakshmi had secured 92% in the
S.S.L.C. Examination last year.
Lahari Advocates Forum wish
both of them all the best in their
future career.

Know this

Unnecessary controversy
was there as to whether the
Govenment Advocates/Pleaders
should affix Advocates Welfare
Stamps on the Vakalathnama/
memo of Appearance while
representing the Government.
Now it has been clarified that
affixing of Advocates Welfare
Stamps on Vakalathnama/memo
of Apperance is mandatory. Next
time when a Vakalathnams/memo
of Appearane is filed into the
court by Government Advocate/
Pleader without affixing Welfare
Stamp would be rejected, the
readers may note.

ir’:’"\\ =
(982 Co-op. Society
It has been notified that the
annual general body meeting and
election of the Directors to the
Bangalore Advocates Co-op.
Society is schedule to be held on

Sunday, the 26th September
2004.

News Focus

On 21.6.04 under the auspices of
AAB Mr. Belur Ramamurthy,
provided a programme on humour
in the city unit. Mr. D.L. Jagadeesh,
President AAB, presided.

@‘5 Wedding

We are glad to report that :

On 13.6.2004 Mr. Suresh, an
Advocate from Bangalore, married
Ms. B.H. Thriveni, at Tumkur.

Communique

News Panorama

O The French cabinet has given
its backing to a bill authorising
penalties upto a year in jail for any
one found guilty of making an
anti-gay or sexiest remark. This
law is expected to put the fight
against homophobia and sexism
on the same footing. Dominique
Perben, the French Justice
Minister said "it demonstrates a
real willingness to defend those
who, because of their choice of
life or of personal preferences,
risk being singled out, attacked or
otherwise shaken in their
integrity”.

O A husband in Dubai, one of
the Sheikhdoms that make up the
United Arab Emirates, has
divorced his wife of 27 years
because their son scored 89
percent in high school exam
instead of the 90 percent
demanded by the father. The
man, an Arab government
employee, had threatened to
divorce his wife if their 17 vear old
son scored even one percentage
point less than 90 percent. The
man, who is in his 40s, went to
the Dubai Department of Justice
to have the divorce endorsed.

Marriage Counsellors at the
Family Guidance and
Reconciliation section said the
divorce was a result of the son's
exam results which did not meet
the father's expectations.

Miscellany

O On 20.6.04 under the auspices
of Danaprakash Sri N.
Thimmappa Social and Cultural
Educational Trust (R), Bangalore,
a programme was organised to
confer 'Veeravanithe Onake
Obavva Prashasthi' to Ms. S.R.
Deepa Srinivas, an Advocate,
writer, former member BMP and
News Editor. Justice K. Sreedhar
Rao, Judge, High Court of
Karnataka, inaugurated the
programme. Several renowned
personalities, religious leaders
and other prominent personalities
graced the occassion.

O In the second week of June
Mr. B. Manjunath, Advocate,
opened his new law chamber at
No. 32-33, 2nd Floor, QOoliga
Complex, 396, Sampige Road,
Malleswaram, Bangalore-560 003.
Phone : 2954334 (R), 98440
86939 (M)

Padma Award

Former Chief Justice of India
M.N. Venkatachalaiah, received
the country's second highest

civilian honour, the Padma
Vibhushan from President Dr.
A.P.J. Abdul Kalam in a function at
Rashtrapathi Bhavan New Delhi
on June 30, 2004.

Around
A the Courts

iy

contd. from page 1

OSec. 317(1) Cr PC - personal
attendence of Accused,
dispensation with - discretion
can be exercised by a
Magistrate throughout or at any
stage of proceedings in
summons cases;

A bench of the apex court
comprising Justice K.T. Thomas
and Justice K.G. Balakrishnan
has held that it is in the powers of

‘a Magistrate and in his judicial

discretion to dispose with the
personal appearance of an
Accused, either throughout or any
particular stage, of proceedings in
a summons case, if the
Magistrate finds that insistence on
his personal presence would inflict
enormous suffering or tribulations
to him and the comparative
advantage would be less.
However the court said that such
discretion need be exercised only
in rare instances where due to the
far distance at which the Accused
resides or carries on business or
on account of any physical or
other good- reasons the
Magistrate feels that dispensing
with personal attendance of the

. Accused would only be in the

interest  of
2001SC3625.

justice  AIR

Obituary
We report, with regret, that :

O On 16.6.04 Mohammed
Maimathulla, Advocate, paséed
away at Bangalore.

O On 24.6.04 M. Muddaiah (70),
Advocate,. passed away  at
Bangalore.

June 2004

Around the
Country

O History was created on 5th
June 2004 when Maharashtra
Advocate General Mr. Gulam
Vahanwati, appeared before the
State Legislative Council to clarify
that no constitutional impropriety
was committed by the State
Government in presenting the
annual budget on May 27. M.
Nitin Gadkari, the leader of the
opposition and an independent
MLC, B.J. Deshmukh, had taken
up a contention that the annual
budget presented to the
Legislative Council was not
accompanied by annual financial
statement and the same violates
Article 202 of the Constitution. It
was the contention of the Finance
Minister that annual financial
statement was presented on
March 16 itself.

OOn 12.6.2004 under the
auspices of a National Felicitation
Committee Justice V.S. Malimath's
completion of 75 fruitful years was

-celebrated at Bangalore as

Amrutha Mahotsav. Mr. H.D.
DeveGowda, Ex-Prime Minister
inaugurated the celebration. Mr. N.
Dharam Singh, Chief Minister of
Karnataka was the chief guest at
the function. Several Ministers,
Former Justices of the Supreme
Court, various high courts,
Chairman, Bar Council of India
and other prominent personalities
participated in the function.

O On 18.6.04 First Additional
Family Court Judge C.S. Malagi,
permitted the celebration of the
birthday of a three year old child
Adarsh, by his father Mr. Nishit
Murthy, within the court premises.
Child's mother S. Nagalakshmi,
did not appear before the court on
that day besides her relatives also
did not join the celebration. The
child cut the birthday cake,
father's relatives sang happy
birthday and distributed sweets to
lawyers and litigants present at
the time. Child's mother
Nagalakshmi, has filed a suil for
permanent injunction restraining
Nishit Murthy, from interfering with
her custody of the child and the
suit is pending.

O Work in the Madras High Court
and subordinate courts in
Chennai came to a stand still on
30.6.04 as lawyers began an
indefinite strike in protest against
the move -to truncate the
jurisdiction of the High Court after
opening of the Madurai bench of
the High Court scheduled on July
24, 2004. With the opening of
Madurai bench it will have
jurisdiction over 16 southern
districts of Tamil Nadu, where as
the Madras High Court will have
jurisdiction over 14 northern
districts.
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