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Change at the —i-:op

On 11th May, Chief Justice of India Konakuppakatil Gopinathan

Balakrishna retired from the
service.

K.G.Balakrishnan who had
enrolled as an Advocate with the
Kerala State Bar Council on
16.03.1968, had joined Kerala
State Judicial Service as Munsiff

“I was born and brought upina
tiny village. I was one of the 8
siblings. I suffered all the
difficulties that a village boy could
have suffered about 60 years
back. I must have suffered social

prejudices. It is part of our social
life - no use grumbling over this.”

Former CJI K.G Balakrishnan
in his farewell speech

Magistrate on 10.10.1973. He had
resigned to resume practice and
get elevated to the High Court.

He was promoted to SC on

08.06.2000.

On 12th May J| Sarosh Homi Kapadia, the senior most judge in
the SC assumed the office of
the Chief Justice of India.

S.H.Kapadia as he then
was, entered legal profession on
10.09.1974. He was elevated
to Bombay High Court as its
additional judge on 08.10.1991.
He was promoted to the Supreme Court on 18.02.2003. He is due to

"I come from a poor family. I
started my career as a class IV
employee and the only asset I
possess is integrity"

J| S.H.Kapadia in a letter to
J| Krishna Iyer

-retire on 29.09.2012.

Gender ju;tice to
Muslim women

Lok Sabha on May 7th, passed a historic bill to amend Wakfs Act,
1995, that seeks to introduce a far reaching change in the constitution
of the Wakf Boards across the country. By this amendment, women,
hitherto neglected section of the Islamic society will get representation
in the Board.

The Bill seeks to achieve other objects too. A provision has been
incorporated in the Bill to streamline functioning of the boards and
preventing encroachment on wakf lands. It also aims to expediting
the pace of clearing encroachment of the wakf land and other assets
by providing penal provisions.

Replying on the debate on the Bill, minister for Minorities Affairs
Salman Khurshid said the boards would now “look after women and
children better.” He said the encroached land will be claimed back or
amarket rent be fixed. The wakf land will not be allowed to be sold.
The wakf tribunal will decide all cases. The unauthorised claim on the
wakf board will invite jail for two years or a fine of Rs 15,000, the
minister said.

BJP leader Mukhtar Abbas Naqvi has welcomed the step to allow
women in the Board.

In the background of retirement of CJI, K.G.Balakrishnan on 11th
May, a bench of SC consisting of J|Balakrishnan delivered many
mmportant judgments including many constitutional bench verdicts during
the month of May. The following is gist of those judgments:

Narco analysis, brain mapping and
polygraph test impermissible :

On 6th May, a bench consisting of J| Balakrishnan, J| R.V.Ravindran
and J| Dalveer Bhandari disallowed the practice of crime investigat-
ing agencies to subject the accused and suspects to Narco anyalysis,
brain mappinig and polygraph tests to unearth “truths’ against the wish
of the subjects.

Delivering judgment in a batch of petitions questioning the legality
of the practice of forced test on the suspects and accused, the SC
opined that involuntarily subjecting an accused, a suspect or a witness
to such techniques violates Article 20 (3) of the Constitution, therefore,
such practice violates fundamental right of the citizen. The Court further
said subjecting a person to such techniques amounts to intrusion of
personal liberty under Article 21 of the Constitution. Forcing an
individual to such methods would violate the scheme of legal process,
evenif a person is subjected to such amode of investigation on consent,
the result of the test cannot be an admissible piece of evidence.

However, the bench made an exception saying that on the consent
of the suspect or accused, such a test may be conducted on him and
the investigating agency can use them for further probe.

The judgment of the Court makes it mandatory for investigating
agencies to to follow strictly the guidelines laid down by the National
Human Rights Commission, for conducting voluntary polygraph test.

These batch of petitions were reserved for judgment on January

25, 2008.

The respondent investigating agencies and the Central Government
had defended use of modern scientific technology as a means of
investigation. They had supported their stand on the force of the opinion
expressed by the Law Commission favoring use of technology as a
tool of investigation. However, their argument did not find favour with
the Court.

OCB quota in local bodies permissible:

A constitution bench of the SC consisting of the then CJI,
K.GBalakrishnan, Justices R V Raveendran, D K Jain, P Sathasivam
and J M Panchal on 11.05.2010 upheld the constitutional validity of
reservation for backward classes in elected local self-government
bodies, including posts of chairpersons, and rejected the plea that the
creamy layer should be excluded.

The apex court was examining the validity of reservation benefit
to members of backward classes in local bodies and for the posts of
Chairpersons. A batch of petitions were filed challaing the reservation
on the ground that amended provisions of Articles 243-D(6) and 243-
T(6) are unconstitutional.

The verdict says “the upper ceiling of 50 per cent vertical
reservations in favour of SC/ST/OBCs should not be breached in the
context of local self-government. Exceptions can only be made in
order to safeguard the interests of Scheduled Tribes in the matter of
their representation in panchayats located in the Scheduled Areas.”

Rejecting the argument that the post of chairpersons being solitary
post, any reservation amounts to 100% reservation, the Court observed
that the reservation of chairperson posts in the manner contemplated

by Articles 243-D(4) and 243-T(4) is constitutionalg vagd.f')l"heseg
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was sworn-in-as the 38th Chief Justice of India en May-12,

innings ending on 29.09.2012.

The new Chief has many tasks lined up before him. Ranging
from the way to deal with corrupt judges to the methods to achieve
transparency in the working of the SC, the incumbent has a host
of delicate matters and complicated issues to take a definite
stand. The Chief being the head of judicial institution has to lead
the institution by adopting firm stand on these issues. The
institution looks up at him for guidance.

Soon after Justice K G Balakrishnan took over as the chief
justice of Supreme Court, he declared with gusto that “in a
democratic set-up, information is empowerment, since it
promotes transparency, integrity and accountability. It is
necessary to keep the people informed on vital aspects of the
functioning of a public institution so as to enlighten them and
enable them to form an informed opinion on its working and
performance. I am happy that the Supreme Court of India has taken
alead in this direction.” But not before the ink of his editorial writing
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Tasks before i:he new; chief :

Justice Sarosh Homi Kapadia, the senior most judge in SC.

“2010:He hasa ténure of 2 and a half years, areasonably long"

in Supreme Court journal dried, he changed his stand on disclosure
of information. The new incumbent will soon be called upon to express
his view’s on transparency iri the working of the SC more intportantly
in appointment and promotion of judges.

Cleansing the judiciary is another important task for the Chief.
On the eve of his retirement, J| K.GBalakrishnan said that corruption
in the judiciary is on small scale. But what is significant is his
admission that judiciary has been corrupted. The head of the institution
should adopt ‘zero tolerance’ attitude towards corruption and weed
out the undesirable elements from the system. The world is watching
the new chief on his approach towards the corruption in his institution.

The new CJI has inherited heavy dockets. The pendency in SC
as at the end of April 2010 is 55018. The new Chief has to find ways
and means to clear them quickly to bring smile on the face of the last
man in the queue.

More importantly, the new Chief will be called upon to bring
transparency in appointment of judges to High Courts and promotion
to Supreme Court. :

The whole institution expects the incumbent to leave a legacy by ,
the time he retires in September 2012. !

On May 11, Chief Justice of India,
K.G.Balakrishnan retired as the 35th

Chief Justice. This has provided an
occasion to look at his score g
card and evaluate his}]
contribution, if any, to the
judiciary as a whole.
Initially he started harping
upon independence of
judiciary. Perhaps what he
meant was no intervention by
the executive rather than

feeble attempt to get his
tenure extended by another
three years on the premise
that vacancies in higher judiciary could
not be filled up for want of availability
of talent. It is another thing the
1ruling dispensation could not
ustef enough political support
orealize his dream.
In his last interview with
media Justice Balakrishnan, said
| that corruption in judiciary is
| comparatively less. Surprisingly,

K.Suryanarayana Rao | he did not disclose the number
9845529448

of reported instances involving

independence. The fact that

he did not effectively deal with the
situation arising out of the reported
incident when a Union minister phoned
up a judge of the Madras High Court
would show that how serious he was
in the matter.

After his elevation as the Chief
Justice, media started referring him as
the first person occupying the coveted
post belonging to the Dalit Community.
Surprisingly, he took lot of pride in being
referred to as such instead of
discouraging the media from doing so.
In the process he identified himself with
the community rather than presenting
himself as the Chief Justice of India.
‘When a judge is appointed litigants and
lawyers are not concerned as to which
religion, caste or creed he belongs to
but he remains only a judge in their
perception.

He failed in persuading the execute
to fill all the vacancies in higher judiciary
keeping in mind the pending work in
higher judiciary. Instead he made a

corruption and action taken by the Apex
Court. The inaction ‘in the cases of
judges of Punjab and Haryana and
Karnataka High Courts indicate that
highest judiciary is hardly interested in
effectively dealing with corruption
instead of allowing the judges to enjoy
their privileges without interruption.

His reported observations with
regard to live-in-relationship even when
the matter involving a film personality
was pending before the apex court, to
say the least, was unwarranted
insensitive. Non disclosure of judges’
assets and fighting of Principal
Information Commissioner’s order
before Delhi High Court and later at the
Supreme Court itself by artificially
splitting the position of the Chief Justice
of India and his office gives an
impression that he has more to hide than
being transparent.

Over all Justice Balakrishnan has not
left behind any legacy which can be
considered significant or any one can
be proudof. . ¥ ®

Bhopal Gas tragedy case

~ verdict after 23 years

The Chief Judicial Magistrate of Bhopal, Mohan P Tiwari
heard the arguments in 23 years old Bhopla Gas tragedy
case and fixed June 7th for pronouncement of judgment.

The accused who faced the trial are former directors
and some of the employees of Union Carbide Corporation, a
unit of US based company in India. Warren Anderson.
former Chairman, Union Carbide Corporation, USA is
absconding in the case. The accused who have been put to
trail are facing charges under Sec. 304 (A) (causing death
by negligence), 336 (acts endangering life or personal safety
of others) and 337 (causing hurt by act endangering life or
personal safety of others) of IPC apart from other offences.
During the trial, 178 prosecution witnesses were examined

“and 3,008 documents were exhibited.

On a tragic nightin 1984, toxic gas from the plant of the
factory on the outskirts of Bhopal had leaked to claim
thousands of livers.

1 7th Common Law

Conference in India

The 17th Common Law Conference, which is the leading
legal event in the group of Commonwealth nations, will be
held in India during 5th to 9th February 2011. The event is
returning to India after a lapse of almost four decades. The
event will be held in Hyderabad at International Convention
Centre.

This conference will attract Lawyers, Judges.
academicians, legal administrators and others from 53
member-states. Number distinguished keynote speakers will
speak on intellectually stimulating and wide range of legal
topics in the Conference. There will be four major topics
coming up for discussion, Constitutionalism, human rights
and the rule of law, corporate and commercial law and
importantly, appointment and disciplining the Judges.

The Conference is likely to provide an opportunity for
social networking. The organizers have promised to offer
rich and exciting social programmes for the benefit of
delegates and their spouses.
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Pak forms legal team
to fight India

Neighbouring Pakistan has fomed a team of lawyers to fight legal
battle against Inida in the International Court of Arbitration. The fight
ison India’s on going work of Kishanganga hydropower project in the
indo Pak boarder.

According to Pak, the work undertaken by India violates Indus
Water Treaty entered into by the two nations in the year 1960.

Pak’s team of legal experts will be headed by Professor Kaiyan
Homi Kaikobad, an international legal expert of Pakistani origin.
Kaikobad will be assisted by lawyers and officials of the ministries of
water and power, law and foreign affairs, Pakistan's permanent
commissioner to the Indus Waters Commission.

The government is estimated to have allocated $10 million for the
case.

Kaikobad, who did his PhD from London School of Economics, is
afellow of the Royal Geographical Society. Formerly alegal adviser
to the government of Bahrain, he is currently a professor of law and
director of research at Brunel University.

India is allegdly constructing tunnel to to divert Kishanganga
(Neelum) waters to Wullar Lake in alleged violation of the Indus Waters
Treaty and is-working to complete the 330MW project by January
2016. If completed, the project will severely affect Pakistan's rights
over the river, reduce water flows into Pakistan and minimise the
power generation capacity of Pakistan's 969 MW Neelum-Jhelum
hydropower project near Muzaffarabad in PoK, it is alleged.

Book Release
On-16.05.2010 C.Prakash, Advocate released his book, a
collection of triplets titled Hita Bindu (%3 z2ot). This is his sixth
literary work. The Book was released in a well attended function

held in Magadi.

Permanet Judges to High Court

On 26th May 2010 J| B. Sreenivase Gowda, J| K. N.
Keshavanarayana & J| S.N. Satyanarayana were sworn in as
permanent judges of the Karnataka High Court.

LAW & OPTIONS
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SC entertains US man’s giea
for asylum

On 14th May, the Supreme Court directed the Centre to examine
the plea of a formar US naval officer to give political asylum in India
to escape prosecution in US. Knaebel, a 72 yrsrs old ex- US navy
officer, appeared in person in the Court to make the plea as his
representation has not been considered bythe Government of India
for along time. He fears prosecution in US for for his alleged acts of
treason and sedition. Knaebel is Vietnam war veteran.

Knaebel claims to be a Gandhian. He had on June 19, 2009,
destroyed his passport at Rajghat and condemned the "imperialistic"
policies of the US government. Now he fears that the US Government
may treat his act of destroying passport as an act of treason and
sedition. Therefore, he has sought political asylum in India. He has
been in India since 1995 and claims to be spreading the message of
Mahatma Gandhi.

Proposal to increase BIFR

benches: Pranab Mukherji

The Finance Minister, Pranab Mukherji said on 4th May that a
proposal to increase the number of benches of Board of Indistrial and
Financial Recosntruction (BIFR) is under active consideration of the
Government.

Minister of state for finance Namo Narain Meena said of the 7,472
cases received by BIFR, 4620 were disposed of and 1,031 cases were
pending. 744 companies have been declared sick and winding up
recommended in case of 1,229.

Stock Exchanges are not
public offices : Bombay HC

A division bench of theBombay High Court headed by the acting
Chief Justice Madan B Lokur stayed the operation of a single judge’s
order which had on April 15 held that stock exchanges are “quasi
governmental” bodies and therefore, should disclose information to
the public under the Right to Information Act.

The court passed the order on an appeal filed by National Stock
Exchange(NSE) which contended that it cannot be forced to reveal
information under the RTI Act as it is a company and the government
has no control over it.

I LAHARI

Lahari Advocates Forum is
happy to announce that their news
letters Lahari Communique and
Lahari Samvada have received
provisional registration from the
Registrar of News Papers in
India, New Delhi.

We regret to inform the sad demise of the
following person
® On05.05.2010 N.M.Lingaraju, Dist and Sessions Judge
(Retd), passed away at Bangalore. He was a former
member of Karnataka State Public Services Commission.
@ On07.05.2010 GV.Shnatharaju, Senior Advocate, passed
away at Bangalore.
® On08.05.2010 V.S.Gunjal, Senior Advocate passed away
at Bangalore.
® On 14.05.2010 C.Govindaraju (93), retired Dist and
Sessions Judge passed away at Bangalore. He was the
Vigilance Commissioner for many years.

Now Lahari Communique and
Lahari Samvada are available to
general public too. Hitherto they
were available only to the
members of the legal fraternity,
S.V.Srinivas Moorthy, President,
Lahari Advocates Forum has
said.

Published by : S. N. Prashanth Chandra, Lahari Advocates Forum, No. 2980, “Laxmideep”, 17th Cross, K.R. Road, BSK | Stage, Bangalore-560 070
Printed at : Vee Kay Printers & Publishers, # 396, Ooliga Complex, Sampige Road, Malleshwaram, Bangalore-560 003.

Editor : Aravind. M. Neglur.

aravindneglur@gmail.com
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