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Judges will be made
accountable soon: Moily

Union law minister, M. Veerappa Moily told PTI in an interview
that the Judicial Standards and Accountability Bill, 2010, had been
finalised after exhaustive studies by a Group of Ministers (GoM) to
which it was referred.

Moily said that the bill will facilitate the judiciary to ensure that
nobody points any finger at them, the Bill is a result of an exhaustive
study of eight months and they have examined various legislations of
the world to draft it.

Several cabinet members had found flaws in the Bill when it came
up before the Union cabinet earlier. Home minister, P. Chidambaram
and HRD minister, Kapil Sibal, both lawyers, had pointed out defects
in the bill, particularly on the quantum of punishment of minor
reprimands for an erring judge. :

Subsequently, a GoM, headed by agriculture minister, Sharad Pawar
and including Chidambaram, Sibal and Moily, was formed to deliberate
on the contentious legislation.

The bill proposes to set up a National Judicial Oversight Committee,
likely to be headed by the Vice-President in his capacity as the
Chairman of Rajya Sabha with distinguished jurists as members that
will receive complaints against the sitting judges.

Statutory recognition to
Unique Identification

Authority of India

Unique Identification Authority of India (UIDAI) headed by Nandan
Nilekani has been granted statutory recognition under a yct to be
enacted law.

The law in the form of Bill, titled National Identification Authority
of India Bill, 2010 proposes to make the UIDAI a statutory body. The
draft bill has been released by law ministry inviting public comment.

Prevention of misuse of data, impersonation, and breach of privacy

has been given top priority in the Bill. Such misuses have been declared

to be offences. Different offences under the Act will attract different
kinds of punishment ranging from fine of Rs. Ten thousand to 1 crore
and jail term ranging upto 3 years.

The draft bill proposes strict penalty for offences like disclosing
identity information, impersonation, breach of privacy, giving wrong
bio-metrics and unauthorised access to data.

The draft law says that if any person “intentionally discloses,
transmits, copies or otherwise disseminates any identity information
collected in the course of enrolment or authentication to any person
not authorised”, he will be punished by imprisonment for a term which
may extend to three years or with a fine which may extend to Rs
10,000.

25 June 2010 marked 35th
| anniversary of the Emergency
that was imposed on India
after Indira Gandhi lost an:
election petition in Allhabad
High Court.

- National Litigation Policy

aiming to reduce the-average *

pendency time of cases from
15 to 3 years will be

implemented from’ Ist July.

Conflicting decisi‘ons-
divorce matter goes
to larger bench

The Supreme Court has referred an interesting question of law
relating to divorce by mutual consent under Hindu Marriage Act to be
decided by alarge bench.

The Supreme Court noted three conflicting decisions on the point
and hence required the Chief Justice of India to constitute a larger
bench to examine the issue.

The issue arose when a Bangalore based couple wanted divorce
by mutual consent. When they approached the Court through Lok
Adalat, the Court noticed its three earlier judgments on the point of
waiving off 6 months mandatory period before granting a decree of
divorce even in cases where both parties consent to divorce.

In the Anjana Kishore Vs Puneet Kishore case, a three-judge
bench of Court waived off the six month period for granting the decree
of divorce by exercising its extraordinary powers under Article 142
of the Constitution.

Thereafter, all most every high Court purporting to be exercising
power under Art. 226 of Constitution of India and even matrimonial
Courts purporting to exercise inherent powers started granting divorce
decrees without waiting for the mandatory period to complete.

Subsequently, in the Anil Kumar Jain vs Maya Jain case, another

three-judge bench of the Supreme Court opined that only the Supreme
Court has the power to waive off the six month period and not any
other Courts.

More recently, in the Manish Goel Vs Poonam case, another three-
Judge bench held that even the Supreme Court cannot waive off the
six months period under Article 142 as the power cannot be exercised
in contravention of the statutory provisions provided under section
13-B(2) of the Hindu Marriage Act, 1955.

In view of these conflicting decisions, now the complicated question
of law will go before a larger bench.

Caste census:
Decision based on GoM

The cabinet headed by Prime Minister Manmohan Singh referred
the issue of caste-based census to a Group of Minister (GoM). The
GoM is headed by Pranab Mukherjee.

The issue of caste-based census has seen dissent in the cabinet on
both the occasions it was brought up and also caused a rift in political
parties. Therefore, now the GoM will examine the modalities of caste-
based census and submit a report on which a final decision will be
based.

- Inarelated development a bench of Madras High Court delivering
verdict in a PIL has directed the Government of India to do headcount
based on caste.

Amnesty International has
slammed Pak government for
"effectively abandoning'’ its
citizens from the tribal belt and
not caring for their human
rights.

IAF has started giving
permanent commission to
women officers pursuant to

an order from division Bench
of the Delhi High Court.
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Parliamentary Standing Committee on Science and
Technology which is currently examining the provisions of the
controversial bill, Civil Liability for Nuclear Damage Bill, 2010,
would do well to tread cautiously on the bill and not to endorse
itin the present form. The Nuclear Liability Bill seeks to provide
for limited civil liability in case of a nuclear disaster from reactors.
The Bill limits civil liability of the tort-fesor to pay compensation
upto Rs. 500 crores maximum. This amount of compensation is
paltry compared to the kind of damage radiation leakage is likely
to cause. The damage will continue for many years to come.

The Government of India should learn hard lessons from
what happened in Bhopal gas tragedy case. :

The Bill in the present form is not acceptable for two reasons.

Firstly, the Bill in the present form, would put more burden
on Indian tax payers to shoulder the compensation package than
on foreign commercial nuclear plant operator. The commercial
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Government to tread cautlously on nuke bill -

plant operators’ liability any way would not exceed Rs.500 crores
irrespective of the amount of damage caused to life and property by
such operator in case of leakage of radiation.

Secondly, the Bill proposes to set up a separate tribunal, Nuclear
Damage Claims Commission (NDCC) to adjudicate the dispute. This
would take away the jurisdiction of civil Courts which are guided
notonly by the statute of Parliament but also by principles of common
law to grant and enhance both interim and final compensatlon The
Tribunal would not have such jurisdiction.

Prithviraj Chavan, minister of state for science and technology
and the prime minister s office (PMO) did well to say the government
would take are look at all aspects of the bill. “Bhopal has taught us
that we are unprepared,” he is reported to have said. It is hoped that
this caution guides not only the Standing Committee but also the
Government which commands majerity in the Parliament to get
enacted any law it wants.

Month of June has been consumed by the [[;
media as well as the people in the know of ||
the things to castigate the decision of the
bench headed by Justice A.M.Ahmadi, the then CJ1, in modifying the
charge against the accused in Bhopal gas tragedy case from one of
Culpable Homicide not amounting to murder to that of criminal
negligence resulting in awarding only two years sentence against
them by the Bhopal Chief Judicial Magistrate. Common people may
notbe aware that it is the maximum punishment provided
for the said offence. The union law minister Veerappa Moily
went to the extent of saying that the verdict has buried the
justice. The Group of Ministers (GoM) set up by the Prime
Minister, Dr.Manmohan Singh has recommended to file a
curative petition questioning the earlier judgment of the SC.

Knowledgeable people know how the Apex Court deals
with matters coming before it more so the special leave
petitions (SLPs). In fact the bench which considers such
petitions, normally, does not give reasons while dismissing

K.Suryanarayana Rao
9845529448

individual in respect of the later category of
cases?

Take the instance of matrimonial cases.
Recently a bench comprising Justice D.K Jain and Justice C.K.Prasad
said there is a need to have a “clear ruling’ as there had been conflicting
decisions by different benches of the Court on the same issue. The
matter arose before the apex Court in a divorce petition under Section
13(1)(B) of the Hindu Marriage Act, 1955 as to whether the six months
waiting period is compulsory where it involves a consent
petition filed by the spouses. In Anjana Kishore Vs Puneet
Kishore case a three judge bench while exercising the Court’s
| extra-ordinary power under Article 142 of the Constitution
waived the waiting period following which several divorces.
were granted by various high Courts and the family Courts. It
may be by wrong appraisal or interpretation of the judgment
also. Subsequently, in the case of Anil Kumar Jain Vs Maya
Jain another three judge bench clarified that only the apex
Court has such power of waiver but not the high Court and

such petitions. There is also no legal requirement to give such reasons.
It is left to the imagination of instructing counsel to explain to the
litigant such non existent reasons as to why his petition was rejected.

Incidentally during the month of April a four judge bench of the
apex Court comprising Chief Justice K.G.Balakrishnan, Justice
S.H Kapadia, Justice Altamas Kabir and Justice R.V.Raveendran had
to set at free four of the accused after noticing that the judgment
delivered by a bench of three judges headed by Justice Arijit Pasayat
on November 7, 2009 was wrong in which the accused had been
convicted without even hearing them even when the State had not
preferred any appeal against the judgment of MP High Court. You call
this a case which has been the result of a naive, abrasive or casual
approach? Who are answerable to the continued illegal confinement
of the accused? If there is executive excess you can approach the
Court, if it is the result of judicial tyranny where the aggrieved person

should go? What should happen to the life and liberty of an innocent

The State of MP to move
curative petition in Supreme
Court questioning the
orrectness of a 1996 decision by
Chief Justice AM.Ahmadi that
had watered down charges to
criminal negligence in Bhopal
gas tragedy case.

A US Court has granted
preliminary injunction against
Indian drugmaker, Dr. Reddy’s
Laboratories restraining them

Jrom distributing a generic

version of allergy drug
Allegra-D.

matrimonial Courts. In the latter case of Manish Goel Vs Poonam
another three judge bench held that even the Supreme Court can not
waive off the six month waiting period under Article 142 of the
Constitution. It is possible that at the level of family Courts each of these
judgments can be relied upon without being aware of the conflicting
Jjudgments of the Apex Court and the result of cases may be different
and varied. In the first instance why such inconsistencies at the highest
level? Why can’t the previous judgment be considered while delivering
the latter judgments? : :

The common man has no where to go except the judiciary. In large
number of cases the litigant will not have wherewithal to approach the
highest Court of the land. Therefore, he expects the Apex Court to be
considerate, consistent and not adopt a casual approach when he
approaches the apex Court. It is in this regard, Jackson was not wrong
when he said that the Supreme Court is not final because it is infallible;
the court is infallible because it is final. - ®

‘Chief Justice of Karnataka
HC should have been
shifted long time back’,
said Senior#dvocate and
former Advocate General
B.V.Acharya in an
interview.

Vacation bench of the SC on
15th June stayed the interim
orders of a bench consisting.
of J1 D V Shylendra Kumar,
questioning the
administrative decisions of
Chief Justice P D Dinakaran.
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Arcund the Courts

Sec. 357(3) Cr.P.C- Compensation to victim of.crime —
objects. '

Sec. 431 Cr.P.C— mode of recovery of compensation granted
under Sec. 357(3)

Interpreting the provisions of law contained in Sec. 357(3) and
Sec. 431 of Cr.P.C, the Supreme Court has delivered a judgment during
second week of May 2010. The Court felt that the whole purpose of
Sec. 357(3) of Cr.P.C is accommodate the interest of the victim in the
criminal justice system. The Court further felt that some times the
situationbecomes such that no purpose is served by keeping a person
behind bars and in such situations court should impose fine in lieu of
sending the convict to jail or in addition to very light sentence of .
imprisonment. The Court also opined that notimposing a sentence of
imprisonment in default would mean allowing the accused to get away
without paying the compensation and imposing another fine would be
impractical. :

(2010 AIR SCW 3398)

Sec. 16 of Hindu Marriage Act, 1955 - legitimacy and
right to property of children bourn out of void or voidable
marriages and children born out of live-in-relationship —
fiction of legitimacy created by Sec. 16

Examining the fiction of legitimacy created by Sec. 16 of Hindu
Marriage Act, 1955 in favour of a child born out of void or voidable
marriage and child born out of live-in-relationship, the Supreme Court
has clarified that the legal fiction operates in a limited sphere restricting
the right of such child ip the property of parents only.

On facts, the Court decided that when one of the partias is married
to another spouse and such marriage is subsisting, merely because of
along live-in-relationship between the parties, their marriage can not

be presumed.
(2010 AIR SCW 3503)

Withdrawal of agency
licenses not to affect
- policies : IRDA

Insurance Regulatory and Development Authority (IRDA) has
withdrawn licenses of over4,200 corporate insurance agents including

HDFC Bank, Indiabulls Insurance Advisors and Indian Overseas Bank, o

but that does not affect policies issued by these agents, said the

_ Chairman J Hari Narayan.

These corporate entities acting as agents for different insurances
companies failed to renew their licenses. There are about 7000
corporate agents across the country. Out of them 4261 agents failed
to renew their licenses.

IRDA has made it clear that the licenses of the corporate agents
would not be renewed with retrospective effect.

"The licenses of the corporate agents will not be renewed with
retrospective effect. Phe insurance policies will remain valid... the
respective insurance companies will assign another agent," IRDA
Chairman told PTI. He further said "the clients (insurance customers)
should not do business with them (4,261 corporate agents). They have
not applied for renewal of licenses, so there licenses currently stands
cancelled,"

HDFC Bank, the Indian Overseas Bank, Oswal Consultancy, India
Bulls Insurance Advisors, Bharat Overseas Bank, Max Healthcare
Institute, Indian Medical Association (Pune) and Edelweiss Capital
are some of the corporate agents who have lost their license.

Amin Solkar, of 25 years' standing and
Farhana Shah are two advocates appointed

by Bombay HC to argue Kasab's appeal.

Justice Mohit Shah took oath as the
chief justice of Bombay high ceurt on,
June 26, 2010

Bhopal Tragedy

from different angles

Former Chief Justice of India CJI) P.N. Bhagwati, who laid the
foundation of the principle that a negligent company is liable to pay
compensation according to its capacity, is “shocked’ at the judgment
in the Bhopal gas tragedy case. He further said “our judicial thinking
is not to be constricted by reference to the law as it prevails in England
or for that matter in any other foreign country. We cannot countenance
an argument merely because the new law does not recognise the rule
of strict and absolute liability in cases of hazardous or'dangerous
liability.”

—-0-¢

Former CJI, AM Ahmadi, who headed the bench that converted
the charge of culpable homicide to negligence against Bhopal gas
crime perpetrators, has said he can only feel sorry for the victims.

Standing by his judgment in 1996, Ahmadi said the charge of culpable
homicide couldn’t be attracted in this case.
—00-¢

"Surely justice has been done," said the Chief Judicial Magistrate

Mohan P Tiwari who pronounced the verdict in Bhopal gas tragedy

case. ‘
— o o—————

“This is one such case where justice is delayed and practically
denied. I would like to say justice is buried," said Union Law Minister

Ve ily.
eerfp?a Moily.

"Union Carbide and its officials were not part of this case since
the charges were divided long ago into a separate case. Furthermore,
Union Carbide and its officials are not subject to the jurisdiction of
Indian court since they did not have any involvement in the operation
of the plant, which was owned and operated by the Union Carbide
India Limited," says a press release of Union Carbide Corporation.

Union Carbide India Limited is the wholly owned subsidiary of Union
Carbjde Corporation.

ST ——

When asked by a correspondent that given your credentials as a
human rights defender, do you, in retrospect, wish you hadn’t accepted
that brief?, Fali Sam Nariman who represented the Union Carbide
Corporation in civil litigation before the Supreme Court said, “as the
poet says: We look before and after and pine for what is not....."

On 03.06.2010 Shri.J| R.V.Ravindran of Supreme Court addressed
the members of the Bar in Vakeelara Bhavana, Bangalore.

ML\
AN ATRFAY

On 04.06.2010 All India Lawyers’ Union had organized a
symposium on 60 years working of the Indian Constitution in
Shikshakara Sadana, Bangalore. The function was presided over by
K.Subba Rao, Senior Advocate and President of AILU, Karnataka
chapter.

b VA0 V8.V 4
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On 04.06.2010 AAB, and Lawyers’ Law Book jointly hosted a
function to release a Kannada book titled, Jameenina Vidhi
Vidhanagalu, authored by H.M.Veerabhadraiah, Advocate,
Harapanahalli.
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From 14th to 18th June, 2010 Art of Living Part I programme was
conducted in AAB Hall 2 in High Court Unit

Justice MY Egbal was sworn-in as the
Chief Justice of the Madras High Court
on Lith June.
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_‘ 3 judges killed In
Chinese court shootout

On 1st June a man firing a small automatic weapon burst into a
courtoffice in central China fatally shooting three judges and wounding
three other people before killing himself. The incident happened in
Lingling district Court in Yongzhou in Central Chinese Hunan province.

The official Xinhua News Agency has reported that the man was
upsetover the court ruling in a property division dispute three years
ago between him and his wife, who were going through a divorce.

The assailant fired the gun after breaking into the office on the
fourth floor, killing the three judges and wounding three court staff.
The official said the judges were discussing a case unrelated to the
assailant.

Zhu, who lived with his elderly parents after the divorce, apparently
. held a grudge against the court because of its property decision. The
judges Zhu attacked were not involved'in his earlier case.

Though private gun ownership is virtually banned in China, the
country has seen arise in violent crimes amid the free-market reforms
of recent years and a loosening of social controls. ;

The Department of Law and Human Rights, Govt of Karnataka,
has appointed the following Advocates as Special Public Prosecutors
to function in the courts shown against their names for a period of
two years or till further order whichever is earlier.

Shri.H.M.Rudra Kumar I FTC Bangalore City
Smt.Jayashree R.S. XV FTC Bangalore City
Smt. Shantha Kom Ramalingareddy XVI FTC Bangalore City

Juvenile Justice Act to
undergo changes

The Government has finally made up its mind. The present Juvenile
Justice Act, 1986 which is not in sync with latest developments in the
field of care and welfare of child found to be suffering from physical
or mental illness is all set to undergo major changes.

The draft bill to amend the Juvenile Justice (care and protection of

- children) Act, provides for treatment of mentally ill minor children
instead of sending them to mental asylums.

The Union law ministry, with which the amendment is under
consideration, has advised amending Sec. 48(2) of the Act to make it
more humane in approach towards juvenile or child found to be
suffering from leprosy, sexually transmitted disease, Hepatitis B, open

cases of Tuberculosis and of unsound mind. Under the amended law

the authorities are mandated to provide treatment to such juvenile.
Similarly Sec. 58 is also likely to undergo change making it
mandatory for authorities to send to a psychiatric hospital or nursing
" home achild found to be mentally ill or addicted to alcohol or drugs,
leading to behavioral changes.
Atpresent the provisions do not provide for freatment to physically
or mentally ill juvenile.

/////////_///////Lahari Book Bank:/‘

“Books are the legacies that genius leaves to mankind, to be
delivered down from generation to generation, as presents tothose
that are yet unborn."- Joseph Addison

: BEAULA SINGH

The Lahari Book Bank, a novel e g

J ulajemima@gmail.com
concept conceived by K.Suryanarayana
Rao, the founder of Lahari movement was launched on 9th March
2009. -

The Lahari Book Bank is dedicated to educating and motivating
the legal fraternity, being a sincere endeavor to inculcate in them the
pleasures and significance of reading those kind of books that would
enlighten minds and provide a constant source of inspiration to its
readers.

Presently the Lahari Book Bank has about 34 books mostly
comprising of biographies and autobiographies of luminaries in the
legal arena. These books were graciously contributed by admirable
persons of the fraternity who felt the need to infuse in each one of us
apassion for reading. One important trait that a lawyer ought to possess
is that of articulation which certainly springs from reading.

Erica Jong quotes "Books go out into the world, travel mysteriously
from hand to hand, and somehow find their way to the people who
need them at the times when they need them”. The Lahari Book
Bank consist of autobiographies and biographies that are enticingly
well written and not only adds a human dimension with life’s narratives
but also whets the appetite. So we ought to make use of these books
thatenrich us invaluably. Needless to say, reading expands the mind,
it developsintellectual curiosity, helps you draw your own conclusions,
consequently driving you to excel in your profession.

To conclude, the Lahari Book Bank invites each and everyone of
the legal fraternity to become members of the Book Bank and
encourage one another to gain knowledge and carry forth the rich
legacy of principles and values enshrined in the pages of these books.

Books available in the Bank

My Own Bosewell

This is for the second time that the Juvenile Justice Act is
undergoing amendment. It was earlier amended in 2000.
Dad : Whats your result ?

Son : Dad, I failed in five subjects. @
Dad : From now onwards don’t call me Dad.

Son : Oh! Come on Dad! Its my school test not DNA test!

HUMOUR

-M.Hidayatullah V.R.Krishna lyer~A Living Legend
My Life Law and Other Things -P.Krishnaswamy
-Motilal.C.Setalvad | Off the Bench -Justice V.R.Krishna lyer
Neither Roses Nor Thorns Evoking H.M.Seervai
-H.R.Khanna -Feroza H.Seervai

Experiments in Advocacy
-Dr.Kailas Nath Katju

Badruddin Tyabji  -Laeeq Futehally
The Prosecutors -James Stewart
The Mammoth Book of Famous Trials

-Roger Wilkes

Humour in Courts ~compiled by
-K.Suryanarayana Rao
The Story of My Experiments with
Truth
; -M.K.Gandhi
Nani A. Palkhivala~A Life -M.V.Kamat
Courting Destiny ~A Memoir
-Shanti Bhushan
Random Reflections
-Justice V.R.Krishna lyer

Turning Point  -Prof.S.Surya Prakash
Roses in December -M.C.Chagla
The Discipline of Law  -Lord Denning
The Due Process of Law
-Lord Denning
The Closing Chapter -Lord Denning
What Next in the Law -Lord Denning
Land Marks in the Law -Lord Denning
Vakeelarobbara Vagairegalu
-C.H.Hanumatharaya
Constitutional Perspectives Essay in
Honour and Memories of H.M.Seervai
-Venkat lyer
The Idea of Jutice -Amarthya Sen
Nani Palkhivala~selected writings
-H.Sanghvi, M.R.Pai, S.Ramakrishnan

We regret to inform the sad demise of the

following person

N On 24.05.2010 R.Vijay Kumar(72), Advocate, expired
N On 04.06.2010 B Venkata Swamy, Advocate, expired

at Bangalore

N On 16.06.2010 Rangaiah, Advocate, expired
N On 17.06.2010 R.B.Venkataramana, Advocate,

expired.

Published by : S. N. Prashanth Chandra, Lahari Advocates Forum, No. 2980, “Laxmideep”, 17th Cross, K.R. Road, BSK Il Stage, Bangalore-560 070
Printed at : Vee Kay Printers & Publishers, # 396, Ooliga Complex, Sampige Road, Malleshwaram, Bangalore-560 003.

Editor : Aravind. M. Neglur.

aravindneglur@gmail.com
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