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Uncertainty e;lds-, CJ transferred

Friday, the 31st July brought an end to months’ long uncertainty over the Chief J ustlceshlp of Karnataka High Court with transfer of J |
P.D.Dinakaran to Sikkim High Court and transfer of J| Jagadish Singh Khehar to Karnataka from Uttarakhand Hi gh Court. See page 4 for a

brief profile of J| J.S.Khehar. Visit page 1 of Samvada for more news.

Direct Tax Code to replace
Income Tax Act

The Union Finance Minster, Pranab Muherjee has said that from
next fiscal year, Direct Tax Code (DTC) will replace the existing
Income Tax Act.

Speaking at the 150th anniversary of the income tax in India the
FM said that the proposed Direct Taxes Code (DTC) will provide a
taxation regime which is simple and broad based and in turn will lead
to lower tax rates, better tax compliance and reduced liti gation.He
said a bill on the code will be tabled in the current session of Parliament.

The finance minister on the occasion said that the annual growth
of direct taxes has averaged about 24% in the last five years despite
two low growth years in 2009-09 and 2009-10 due to the slowdown in
the global economy.

We need to inculcate
settlement culture : CJI

Inaugurating a seminar on ‘national Conference on Mediation’.
the Chief Justice of India, H.S.Kapadia lamented that the country
does not have a settlement culture.

The ClI said, “We do not have a settlement culture. Mediation and
arbitration as a mode of dispute settlement is popular and successful
in other countries.”

CJI'said that the Commercial Courts Bill is a legislation aimed at
speeding up court proceedings and dispose of the number of pending
court cases that recently touched the 3 crore plus mark.

Bills passed without debate

The law makers in Karnataka in recently concluded session of the
Assembly passed as many as nine Bills without any debate.

The listincludes two controversial bill relating to regularization of
unauthorised construction in the state (Akrama-Sakram) and the law
banning cow slaughter.

The opposition stayed away from the business of the house opposing
the stand of the Government on the issue of mining in the state. The
Government made use of the occasion to push through these bills.

The Bill banning cow slaughter replaces the existing Karnataka
Prevention of Cow Slaughter and Cattle Preservation Act 1964.

The Council also passed the Karnataka Panchayat Raj
(Amendment) Bill, 2010 which offers 50 per cent reservation for
women in gram panchayats, taluk panchayats and zilla panchayats,
the Karnataka Irrigation and Certain Law (Amendment) Bill and the
BWSSB (Amendment) Bill.

“The Income Tax Department is filing
appeals in a routine manner without careful
thought ur:d examination leading to be the
biggest litigent in Government”, said Central

concei ned

Finance Minster Pranab Mukherju. Service.

SC: High Courts top ensure receipt of
| Police Verification Reports by authority
before giving order of
appomtmen: or posting in State Judicial

PM pushes Goods and

Service Tax

Goods and Service Tax (GST), is being pushed forward by none
other than the Prime Minister of Inida, Manmohan Singh in a bid to
persuade States to accept the new tax regime. The PM on 24th July
while addressing National Development Council urged member states
to accept the new tax regime which helps more revenue generation.

The Government of India, to persuade States to accept GST has
proposed a dual rate of GST for goods in initial two years. The dual
GST.will have two components— Central GST and State GST and
revenue will be equally divided between the Center and states, while
both states and center will levy Service Tax at the same rate.

The GST includes Central Excise and Service Taxes at the central
level and Value Added Tax (VAT) and other local taxes at the state
level.

Cabinet approves higher

retirement age of HC Judges

The Union Cabinet which met on 30th July has approved a bill to
amend Constitution to enhance retirement age of High Court Judges.

The present retirement age of HC Judges is 62. The Government
is seeking to enhance it to 65 years in order to extend their service
span. Chapter V of the Constitution fixes the age limit of High Court
Judges at 62 years and that of Supreme Court Judges at 65. The |
move of the Government will benefit around 630 Judges in various
High Courts across the country.

Fresh guidelines for

Insurance Companies IPOs

The Insurance Development Regulatory Authority (IRDA) has
finalised fresh guidelines for Initial Public Offer (IPO) of shares of
Insurance Companies. These guidelines have now been referred to
securities market watch dog, Securities and Exchange Board of India
(SEBI) for SEBI’s approval. This has been revealed by IRDA
chairman, Harinarayana to PTI in an interview.

Valuation of shares and premium is a major issue between company
making IPO and SEBI. The IRDA therefore, has decided to play it
safe and has consulted Institute of Actuaries on valuation norms.

The IRDA is likely to come out with a draft guidelines for public

‘comments before issuing the final notification.

As far as disclosure norms are concerned, the IRDA has a]ready
notified the same. Accordingly, insurance companies making IPOs
are required to provide details about the operations and balance sheets
on quarterly and yearly bases.

Prabhakar Joshi, a visually challenged 84
years old Sanskrit scholar has composed the |
Jfirst ever biograpivy of the architect of Indian
constitution Dr B.R. Ambedkar in Sanskrit
verse.
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Lokayukta is an institution created by the collective will of
the people to fight corruption within the Government. By any
logic, the institution should have necessary powers to fight
corruption. The Government of the day has no authority to
weaken the institution. In fact it is the moral duty of the
Government to reinforce from time to time organisations created
by it.

The present state of this institution is pathetic. It has not
been given necessary staff to enquire into and investigate cases
of corruption. The Lokayukta can not suo moto register cases
even if such instances come to Lokayukta’s knowledge. The
Chief Minister, his ministerial colleagues, legislatures and senior
bureaucrats such as Chief Secretary, Additional Secretary and
Principal Secretary have been kept out of the net of the
Lokayukta. The post of Upa Lokayukta was kept vacant for a
long period resulting in piling up of cases. Asiif this is not enough
to curtail the power of Lokayukta isntitution, the Government
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Strengthen the Lokayukta institution

openly defies the recommendations of the Lokayukta against corrupt
officials caught red handed. The instances of awarding such officers
with plum posts are plenty. The recommendation of the Lokayukta
to grant Courts to try exclusively corruption cases has been gathering
dust since a long time.

It took Justice Santosh Hegde’s outburst and resignation last
month for the Government to concede some powers to him and
appoint a Upa Lokayukta. Going by the number of cases pending
before the Lokayukta and Upa Lokayukta, the institution needs
better staff and at least another Upa Lokayukta to clear all pending
cases. The government should whole heartedly back the fight against
corruption. The powers-that-be should not give an impression that
they are trying to shield the corrupt.

The State Cabinet, on 9th of July has approved certain
amendments to the Karnataka Lokayukta Act rather belatedly,
which is a welcome move.

Ghaziabad town in Uttar Pradesh
should be haunting the collective

granted that their antecedents are fine because
at the stage of their initial appointment they

conscience of Indian judiciary for long time
for all the wrong reasons. During the month of July, the CBI filed
charge sheet against seventy eight persons which includes three former
judges of Allahabad High Court and three former District and Sessions
Judges of the State. Charge is embezzlement of about eight crore
rupees of Employees Provident Fund during the period in question.
Surprisingly, the name of a Supreme Court Judge did not g
figure in the charge sheet who was named by the prime |
accused when the scam came to light. When the Constituen
Assembly adopted the Constitution it would not have dreamt §
that unscrupulous elements would occupy the exalted position
in the higher judiciary. How naive were the members of the
constituent assembly ! _
Obviously it takes us to the efficacy of the pre-
appointment screening of people to be appointed and their

K.Suryanarayana Rao
9845529448 India?

were found to be suitable. In the light of the
experience of Justice Ramaswamy and Chief Justice of High Court
of Karnataka, PD.Dinakaran, time has now come to revisit the system
over again.

Why the names of persons in consideration can not be published in
advance so that the Bar and the persons concerned with the
health of judiciary can convey their views more so with regard
to antecedents of the proposed names under scanner. Any
such input can be forwarded by the appointing authority to
the concerned home ministry to cross check the information
! soreceved from the Bar and public. Take the case of United
|| States, the views of the Bar is consitlered vital in the
§ appointment of judges at the lower hierarchy But why notin

dubious background. The home ministry of the concerned
state in all probability routinely clears the cases of the nominees without
bothering to ascertain the credentials of such nominees. Take the
instance of an appointee to one of the high courts in north-eastern
region who was not actually sworn in as a result of information received
including his moral turpitude. It is ironical that a District Judge in
Karnataka had to be discharged after he had served the judiciary for
quite a length of time because his name was found in the list of Goondas
prepared by the Police.

In the case of in service judges who has to be elevated to the apex
judiciary position is still worse because of absence of any machinery
which evaluates the cases of the proposed appointee. It is taken for

Instead of showering positions in judiciary on the basis of
favour by the collegium it is high time that yardsticks for selection are
prescribed and the antecedents of persons to be appointed are obtained
after thorough verification. Even in the case of elevation of Judges to
higher judiciary the track record of such proposed appointees and
their antecedents while in service are properly evaluated on the basis
of the reports about their overt and covert actins received from
appropriate quarters. The local Bar can be one such valuable source.
Can we hope that sanity will prevail upon the power that be who are
entrusted with the task of protecting the institution of judiciary?
Otherwise the strength of black sheep and the mole hills which has
the potential to damage the institution from within would increase.

High Court Cause list and case status on your mobile phone

The High Court of Karnataka has developed the facility to know
the status of the case filed in the High Court and its Circuit Benches,
status of the Application filed for Certified Copy of the Orders and

~ Judgments and the current case being heard in a Court Hall through

Cell phone SMS messages..
The procedure for getting information through SMS is as below.
SMS Service for High Court of Karnataka by National Informatics
Centre, Bangalore
1. Case Status :
The user has to create a message with the following text :
KARHCCS <Case Type > <Case No> <Case Year> <Bench>

This message has to be sent to the Mobile Number: 9212357123

Here

<CaseYear> should be 4 digit

<Bench>can be B, D or G where B- Bangalore D- Dharwad .G
- Gulbarga

Ex. Text of Message is

KARHCCS WP 12992010B

Any suggestions and feedback to improve the system may be sent
to The Registrar General, High Court of Karnataka, Bangalore or
through eMail at shhcourt@nic.in
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Karnataka Land Reforms Act 1961 - Section 79-B

The prohibition of holding agricultural l1and by certain persons -
whether restriction is absolute or deceptive_ly directory.

The Karnataka Land Reforms Act 1961, aims to enact a uniform
law relating to land reforms, in the State of Karnataka. Among
various provisions of the Karnataka Land Reforms Act 1961,
Section 79-B, is an important provision in the
Act, which prima facie appear to prohibit the
holding of agricultural lands, by certain persons,
enumerated therein, although such restriction is
not legally absolute.

Section 79-B, of the Karnataka Land Reforms Act 1961, is self
explanatory.

From a careful analysis of the above provision, it is clear that
Section 79-B will have to be read harmoniously along with Section
63(7)(a) of the Act. These provisions will have to be further
interpreted and appreciated, in the context of Rule 22 of the
Karnataka Land Reforms Rules 1974 '

It is therefore evident that the institutions covered by Section
63(7) of the Act, are fully protected and insulated against the
sweep of Section 79-B of the Act. This protection is very clear,
precise and unambiguous.

Section 63(7) of the Act, reads as follows;

(a) No educational, religious or charitable institution or society
or trust, of a public nature, capable of holding property, formed
for an educational, religious or charitable purpose shall hold
land except where the income Jrom the land '

J.Rangarajan

Jr_rajan@dataone.in
98450 26531

10.

“the question of applying Section 79-B, of the Kamataka Land
Reforms Act 1961 does not arise, if the extent of total holding is
saved under Section 63(8) of the Karnataka Land Reforms Act
19617. The provisions examined in this judgement,
are in pari-materia with Section 63(7) of the
Karna.taka Land Reforms Act 1961, referred to
above.

0. A learned single judge of the Hon’ble High
court of Karnataka at Bangalore, in a case reported in 2002(2)
KCCR - Pg. 1104 - in the case of Deputy Commissioner, Bellary
V/s. Sri. P. Siddappa, has held as follows.

“a trust is entitled to hold the land, under Section 63(7) of the
Karnataka Land Reforms Act and hence the provisions of Section
79B, is not attracted........ There is no provision for vesting of
the land in question, to the government, even if the trust is not
cultivating the land personally.........

A learned single judge of the Hon’ble Hi gh court of Karnataka at
Bangalore, in a case reported in 2002(2) KCCR - Pg. 964 — in
the case of Nandi Basaveshwara Swamy Devaru V/s. Deputy
Commissioner, Davanagere as held as follows.

“Under Section 63(7)(a) of the Karnataka Land Reforms Act, a
charitable society formed for religious or charitable purposes, is
entitled to hold the lands and provisions of 79-B, is not at all

applicable..........

is appropriated solely for the institution or
the society or the trust concerned. Where the
land is so held by such institution, society
or trust, the ceiling area shall be twenty

(6) If any question arises whether the
income from the land is solely appropriated

be decided by the prescribed authority. The | SCC 1997 — Pg. 71

W.P. No. 16517/1987, Dt. 21.06.1993
ILR 1989, KAR - Pg, 897
2002(2) KCCR - Pg. 1104
Umits. 2002(2) KCCR - Pg. 964
W.A. No. 8643/1996, Dt. 09.02.1998

Jor the institution, society or trust, it shall | AIR 1969 — SC - Pg. 1297

I. The Revenue Officers, such as the
Tahasildars or sometimes the Assistant
Commissioner, initiate suo-motto proceedings and
attempt to forfeit the lands for the State for alleged
violation of the provisions of Section 79-B of the
Karnataka Land Reforms Act 196]. Even such
Suo-motto proceedings, will have to be initiated
within a reasonable time. In this regard, it is

decision of the prescribed authority shall be

Jfinal. Where the prescribed authority decides that the income is
not so appropriated, the land held by the institution, society or
trust shall be deemed to be surplus lawd and the Pprovisions of
Sections 66 to 76 shall, so far as may be, apply to the surrender to
and vesting in the State Government of such land. The provisions
of this sub-section shall have effect notwithstanding anything in
this Act. :

For purposes of Section 63(7)(b) of the Act, the prescribed
authority, is the Divisional Commissioner, under Rule 22 of the
Karnataka Land Reforms Rules 1974. Thus so long as a society,
trust or an educational institution utilises, the income from the
land solely for its purposes, their holding of the agricultural lands
is fully protected. It is ultimately the Divisional Commissioner,
who has to adjudicate this disputed question of fact, as to whether
the income from the land is so utilised or not.

A division bench of the Hon’ble High court of Karnataka at
Bangalore, in W.P. No. 16517/1987, Dt. 21.06.1993, in the
case of the State of Karnataka V/s. The Mysore Notre Dames
Sisters Society (Regd.) has held “Section 63(7)(a) of the
Karnataka Land Reforms Act 1961, will have to be read along
with Section 79-B and it is therefore permissible for a society to
purchase and to hold the land, so long as the income of the land is
appropriated for the purposes of the society....... .. 2
Unfortunately this authoritative division bench judgement is
unreported. ;

In ILR 1989, KAR - Pg. 897 _ In the case of Management of
Tungabhadra Sugar Works Limited V/s. State of Karnataka,

another division bench, with reference to a similar provision, has
held as follows.

12.

13

14.

worthwhile to refer to a unreported division bench
Jjudgment of the Hon’ble High court of Karnataka at Bangalore
in W.A. No. 8643/1996, Dt. 09.02.1998, wherein our Hon’ble
High court as held as follows.

“No limitation is prescribed for exercising the power of resumption
of the land. Where there is violation of Section 79-B, of the
Karnataka Land Reforms Act 1961 and where there is no
limitation prescribed, the revisional POWErs or suo-motto powers
has to be exercised within a reasonable time..... ...

cc

.......... for EXergising suo-motto powers the authority has to
exercise within a reasonable time, which is not more than one
year sk s

In this regard, the decisions, in AIR 1969 - SC - Pg. 1297 —
and SCC 1997 - Pg. 71, are worth noting.

At this stage, it is very useful to refer to Section 104 of the
Kamataka Land Reforms Act 1961, which deals with plantations.
The said provisions provides, “Section 104 — Plantations — the
provisions of Section 38, Section 63, other than sub section 9
thereof Section 64, 79-A, 79-B and 80 shall not apply to plantations.

To conclude, Section 79-B of the Karnataka Land Reforms Act
1961, does not prohibit purchase and holding of agricultural lands
in its own name so long as there is compliance with Section 63(7)
of the Karnataka Land Reforms Act 1961 and Rule 22 of the
Karnataka Land Reforms Rules 1974. Thus Section 79-B, does
notcreate a total bar and the restriction thereunder is not absolute.
Itis high time, that the state issues appropriate circulars, imputing
knowledge of the various Judgments, referred to above to the
revenue officials and officers in general, so that the general public

are not exposed to vagaries of officialdom. o
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‘We need more power’,

Central Vigilance Commission

The Central Vigilance Commission (CVC) has sought more powers
from the Government particularly to protect the individuals who expose
corruption. The CVC wants to protect those who expose corruption
by government officials and departments. Many times such whistle
blowers are victimised, hounded or harassed by the bureaucracy.

The CVC is a designated authority to receive and enquire into the
complaints against officials of the Central Government departments.
The CVC is required to ensure protection of those who expose
corruption under the Public Interest Disclosure and Protection of
Informers Resolution (PIDPI).

"One of the limitations faced by the Commission under the
resolution is that the Commission has not been provided with
enforcement powers nor has it been made mandatory for the
administrative authorities to comply with CVC's directives to protect
whistleblowers from harassment," chief vigilance commissioner,
Pratyush Sinha told PTI in an interview. As a result of this on many
an occasion whistle blowers within the Government set up are
subjected to inconvenient transfer, denial of promotion or other forms
of harassment.

Change of jurisdiction

To facilitate uniform and better administrative control of 100 per
cent Export Oriented Units (EOU), Software Tech Parks (STP),
Export Hardware Tech Parks (EHTP) units and also to facilitate
shifting Goods and Services Tax (GST) regime in future, the Central
Board of Excise and Customs has decided that 100 per cent EOU/
STP/EHTP units functioning in the jurisdiction of Bangalore Customs
will henceforth be under the administrative control of the respective

jurisdiction Bangalore Central Excise Commissionerates with effect
from July 31,2010.

Telecom licence conditions

made stringent

The government on 28th July tightened the conditions of Telecome
licences to impose stiff penalty for security breaches.

The amendments to conditions have been brought in to enable the
Government to spefically locate any mobile phone subscriber even if
he is on move.

To comply with the new conditions, Telephone service providers
will have to make necessary technical up gradation to their existing
equipments to track a subscriber even if he is on move. Under the
new rule network forensics, network hardening, network penetration
test, etc, will be done by international agencies in consultation with the

‘government. In case a security breach is detected after installation of

the equipment, a penalty of Rs. 50 crore for each purchase order will
be imposed on the licencee. In addition, a penalty of 100% of the
contract value will be levied on the licencee in case of violation of
norms.

Licencees in the telecom sector are service providers, such as
Bharti, Vodafone, Reliance Communications, Idea, Tata Teleservices,
Bharat Sanchar Nigam Ltd and Mahanagar Telephone Nigam Ltd.

A brief profile of Hon'ble
Mr. Justice J. S. Khehar

B Was born on August 28, 1952. Earned his LL.M. with gold °
medal from Panjab University. ‘

B Wasenrolled as an Advocate in 1979 and practiced mainly in
the Punjab and Haryana High Court, Himachal Pradesh High Court,
and the Supreme Court. Was appointed as Additional Advocate
General, Punjab in January 1992. Was designated as Senior Advocate
in February, 1995.

B Appeared as counsel for Mr. M. Krishnaswamy, M.P. (from
the Arani constituency in Tamil Nadu), in the defence of J| V.
Ramaswami, then Judge of the Supreme Court of India, before the
Judges Inquiry Committee (comprising of J| P.B. Sawant, then Judge
Supreme Court of India; Chief Jutice Mr. P.D. Desai of the Bombay
High Court; and J| O. Chinnappa Reddy, former Judge of the Supreme
Court) constituted to investigate the grounds on which the removal of
J| V. Ramaswami was sought.

B Was elevated to the Bench of High Court of Punjab and
Haryana, on February 8, 1999. Was appointed as Acting Chief Justice
of the Punjab and Haryana High Court twice i.e., with effect from
August 02, 2008, and again, with effect from November 17, 2009.
Was elevated as Chief Justice of the High Court of Uttarakhand, at
Nainital, on November 29, 2009.

B By anotification dated May 20, 2010 the Chairman of the
Rajya Sabha appointed J| J.S.Khehar as a member of the Judges
Inquiry Committee for investigating the grounds on which the removal
of J| P.D. Dinakaran, Chief Justice of the Karnataka High Court, has
been sought. '

B Isscheduled to retire on August 28, 2014.

EVENTS & HAPPENINGS

On 26.07.2010 Katta Subramanya Naidu, Housing Minister and
G.T.Deve Gowda, President, Karnataka Housing Board addressed
member of AAB.

On 23.07.2010 the President and Vice President, Karnataka Bar
Council addressed members of AAB in Vakeelara Bhavana on recent
amendments to Advocates Welfare Fund Act.

On 21.07.2010 P.Karunakar got elected un opposed as the Joint
Secretary of the Executive Committee of High Court unit of AAB in
an emergency meeting. :

On 31.07.2010 under the joint auspice of Legal and Human Rights
Department and Karnataka Pradesh Congress Cominittee a
conference of Advocates and human rights activists was held. The
conference was addressed by Veerappa Moily, Minster for Law and
Abhishek Manu Singhvi, Senior Advocate on ‘Law as an instrument
of economic and social change’.

We regret to inform the sad demise of the following person
® On 16.06.2010 S.A.Rasheed (58), Advocate expired at
Bangalore

® On 03.07.2010 A Gopalaiah (58), Advocate expired in a
ghastly road accident. He was returning from Tirupati
alongwith family. His wife also expired in the accident.

® On 10.07.2010 S.Suresh, Advocate expired at Bangalore.

® On 15.07.2010 G.Chander Kumar, Senior Advocate, expired.

Miscellany

# N.PKalleshappa, Sindhoor.K, Arathi.N.J. advocates have shifted
their chamber to No.12, Ground Floor, 5th Main 3rd Cross, Near
Mothi Mahal, Gandhinagar, Bangalore-560009.

@ M.S Nagaraja, Advocate, shifted his chamber to No.233, I Floor,
Lakshmi Nivasa, Subedar Chatram Road, Opp: Sandhya Lodge, |
Gandhinagar, Bangalore-560009

@ Under the auspice of Karnataka Chapter of the International
Commission of Jurists, a seminar has been organized on
“Proposed Amendments to the Arbitration and Conciliation Act,
1996 on 07.08.2010 at9.30 am at Karnataka Judicial Academy
Conference Hall, Crescent Road, Bangalore. .

Published by : S. N. Prashanth Chandra, Lahari Advocates Forum, No. 2980, “Laxmideep”, 17th Cross, K.R. Road, BSK Il Stage, Bangalore-560 070
Printed at : Vee Kay Printers & Publishers, # 396, Ooliga Complex, Sampige Road, Malleshwaram, Bangalore-560 003.

Editor : Aravind. M. Neglur.

aravindneglur@gmail.com
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