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Circuit Bench, not an end in
itself - Chief Justice

On 14th August 2005 Mr. Justice N.K. Sodhi, Chief Justice,
High Court of Karnataka, laid the foundation stone for the Circuit
Bench of Dharwad at Walmi near Dharwad. Governor Mr. T.N.
Chaturvedi, Chief Minister Mr. N. Dharam Singh, Deputy Chief
Minister M.P. Prakash, Law Minister Mr. H.X. Patil and Municipal
Administration Minister Mr. S.R. Morey were also present in the
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State Bar
Council

For the period from
23:05:2005  ‘fo" 7.7 2005
Karnataka State Bar Council
has sold 6,46,878 stamps worth
Rs. 29,54,182.

Election to Bar
Council

The Karnataka State Bar
Council has proposed to hold
elections to its Governing
Council on Wednesday the 16th
November 2005.

Retired

On 16-8-05 Mr. Justice
A.M. Farooq, retireci .-+ .
of the High court of Karnataka.
AAB had organised a function
to bid farewell to Justice
A. M. Faroog. Mr. Justic N. K.
Sodhi, Chief Justice, High
court of Karnataka was the
chief guest at the function.
Mr. D. L. Jagadeesh, President
AAB, presided.

News Focus

On 6-8-05 Advocates in
Bangalore boycotted court
work in protest against assault
on two lawyers and booking of
cases against them by a lady
Sub Inspector attached to
Upparpet Traffic Police Station:

‘ 3rd
December 2005

ADVOCATES
DAY
Be part of
the event

fcie

occasion.

"Advocates should live like
hermits and work like horses,
Chief Justice N.K. Sodhi said
after laying the foundation stone
at the Water and Land
Management Institute (WALMI)
premises. C.J. said that setting
up the Bench was notan end in
itself. It was only a means to an
end. The real purpose of setting
up of the Bench would be
acomplished only when litigants
of the region were satisfied with
quick justice provided at their
doorsteps.

He called upon lawyers to
imbibe politics of Mahathma
Gandhi who had sacrificed his
life for the sake of truth and
never compromised with his
principles. The Bar and the
Bench were two wheels of a
chariot. The judiciary would

~succeed only when both

worked in tandem. A system will
come to a grinding halt if the two

did not ' have proper
understanding, he observed.

Chief Minister Dharam
Singh urged Mr. Justice Sodhi
to ensure the circuit Bench start
functioning on November 1 i.e.,
Rajyotsava Day. While pointing
out that a long standing pending
demand of North Karnataka
people was fulfilled with the
establishment of the circuit
bench. Mr. Singh pointed out that
the State Government is working
on other recommendations of
Nanjundappa Committee for
achieving the overall
development of the region.

Governor T.N. Chaturvedi
lauded the efforts of Chief
Justice N.K. Sodhi and Chief
Minister N. Dharam Singh in
setting up the circuit bench.
Deputy Chief Minister M.P.
Prakash and District in-charge
Minister S.R. Morey also spoke
on the occasion.

Do away with minority list : SC

On August 10, 2005
defining the ultimate aim of a
democracy like India, the
Supreme Court said the practice
of listing religious groups as
‘minority communities’ should
be discouraged and the list be
gradually be done away with as
it promotes divisive tendencies
to weaken the nation.

A three judge Bench
comprising Chief Justice R.C.
Lahoti, Justices D.M.

Dharmadhikari and P.K.
Balasubramanyan reminded the
Minorities Commissions set up
by the Centre and State
Governments that the goal of
the Constitution was to create
social conditions where there
was no need to shield or protect
rights of minority or majority
communities.

“The Commissions instead
of encouraging claims from
See page ..4
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CJ’s outburst
invites strong
reaction

Giving vent to its anguish
over the “unwanted criticism”
received over the r‘uling on
reservation in private
professional colleges the
Supreme Court on August 23,
2005 said if the government is
so intolerant it could take steps
to close down the courts. “Tell
us, we will wind up the courts
and then do whatever you
want”, a visibly hurt Chief
Justice R.C. Lahoti told
Attorney General Milon K.
Banerjee. The bench comprising
the Chief Justice, Justice G.P.
Mathur and Justice P.K.
Balasubramanyan said the
criticism was uncalled for as the
seven judge bench had only
reiterated the ruling of the 11
Judge bench a few years ago
asking the government to bring
in a legislation to enforce
reservation policy in private un-
aided professional colleges. The
apex court which had been at
the receiving end of the
leg.slaiure and the Lok Sabha
speaker from the time it
intervened in the controversy
relating to  Jharkhand
Government formation, gave
ventto its displeasure during the
hearing on a PIL seeking
schedule caste status for Dalit
Christians.

Reacting sharply to the
court observations an all party
meeting held on the same day
decided to constitute a political
committee to draft central
legislation to protect minority

See page ...3
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Destroying green belt area —
a crime against the Society
~and Ecology.

from last issue N. D: R. Ramachandra Rao, Advocate
5. The main objective of establishing and developing the Green
Belt areas in the metropolitan city of Bangalore is to provide enough
lung spaces and greeneries to maintain ecology to prevent
environmental pollution causing all sorts of health hazards to the
residents. The concept of Green Belt took its origin in England which
suffered disastrous effect of Industrialization on environment during
the middle of 19th century. The green cover was proposed around the
city like London to limit its growth to prevent degradation of
environment. A number of new towns were proposed to tale all the
excess population. In 1910, Ebenezer Howards had evolved the
concept of Green Belt and the same was applied by Professor Aber
Cromble in the Master Plan of London. The Green Belt is mostly the
agricultural land around the conurbation limit in order to check the
growth of the city of a certain limit and to prevent merging of
neighboring urban centers. No doubt it is true that the City of
Bangalore is expanding day by day on account of continuous influx of
population and establishment of industries and in particular
establishment of Information Technology. To cater to the needs of the
growing population resulting in the expansion of the city, it is
necessary to utilize more land areas for the infrastructure of the city.
- For this purpose, the remedy is not to destroy and utilize the areas
earmarked as Green Belt in the revised 1995 C. D. P. as this act
tanta-mounts to squeezing the neck of the citizens who will be forced
to live in. the poliuted atmosphere. The citizens are already suffering
from effluents emitted from ever-increasing automobiles and the
industries growing like mushrooms in and around the city of Bangalore.
The authorities concerned has to bear in mind that attacking and
destroying and usurping the existing Green Belt area is not the
solution. Because, the land arza on the globe will not terminate and
end at the border of the Green Deit area Any urbanization to cope up
with the growing population car. he effectcu on the areas beyond the
Green Belt area. Then, the million dollar question is — why the
authorities concerned desire to usurp the vast area of the existing
Green Belt area ? The main reason appears to be to give protection
to those who are responsible for construction of hundreds of
impermissible structures and the buildings on the existing Green Belt
arean and definitely such persons are totally prohibited to claim equity
even at the hands of judiciary in such matters. The authorities
concerned are not toothless serpents to prevent such impermissible
constructions on the existing Green Belt area. In the first place, by
enforcing the Rule of Law, the authorities would have not permitted
coming up of all such unauthorized and impermissible constructions
on the Green Belt area. In spite of strict vigilance, such unauthorized
and impermissible constructions are made. Nothing prevented the
authorities to enforce the Rule of Law and procedures laid down under
“law to remove such unauthorized and impermissible constructions. The
basic requirement for any construction activity in any area is to first
obtain title, conversion from agricultural to non- agricultural as required
under Section 95 of the Karnataka Land Revenue Act, 1964, obtain no
Objection or clearance from the Planning Authorities like the B. D.

A., B. M. R. D. A, and so on, obtain required license for putting up

construction and other permissions provided under law and rules. It is
rather difficult to understand as to how all these permissions and
clearances were obtained from the concerned authorities to put up
impermissible constructions on the Green Belt area apart from the
fact that the establishment of the Green Belt area in the
Comprehensive Development Plan is only to leave the area intact as
Green Belt to maintain ecological balance and to prevent
environmental pollution. Such unauthorized and impermissible

constructions will be made to remain as they are if the C. D. P. is

revised by usurping vast Green Belt area. To maintain ecological
balance has become a prime consideration in the world today in view
of continuous environmental pollution caused on account of ever
increasing automobiles and industries. Judiciary all over the world are
weighing this matter with concern. The Hon'ble Supreme Court of India

has in severa[ cases issued rulings and directions to maintain the
See page ..

The Constitutional Perspectives
of Judicial Reform

C B Srinivasan, Advocate
from last issue

THE CONTOUR OF THE RIGHT RESTRICTION ISSUE

| can give a popular example that even during the time | entered
the profession, was being circulated in humour. In the corridors of
the court building a litigant was seen making inarticulate enquiries
in search of some one. When asked whom he was looking for, he
said

“| want to meet the lawyer who used to charge five rupees for
a case".

The lawyers surrounding him made a sarcastic laugh and said,

‘"That man. There is no use of searching him any more. He is
elevated to the bench, and he is now a judge."

. Is this contempt of court?

In the case of E.M.S. Namboodiripad Vs T.'N. Nambiar AIR
1970S.C.2015

the Supreme Court referred to an earlier decided criminal
appeal in

In Re Basudro Prasad.
It had been said there,

“The offending statement was that many lawyers without
practice get appointed as judges of the High Courts. The remark
was held by this court not to constitute contempt of court”.

Some English cases are illustrative.

In the matter of

Bahamas Islands

(Special Reference from 1893 A. C. 138 (P.C.),

"a man had, in a letter published in a newspaper, held up the
Chief Justice ........ to public ridicule in the grossest manner,
representing him as an utterly incompetent judge, and a shirker of
his work, and suggesting that it would be a providential thing if he
were to die. The Board consisting of eleven members of the Judicial
Committee ..... reported that the letter complained of, thought it
might have been made the subject of proceedings for libel, was
not, in the circumstances calculated to obstruct or interfere with
the course of justice, or the due administration of the law, and
therefore did not constitute a contempt of court.”

In
Ambard Vs Attorney General (1936 A. C. 322 (P.C.)

the court considered an article written in a newspaper. The
article pointed out the different sentences awarded in two cases
which appeared to the writer to be similar. In one of it, he said, the
sentence was too light, in the other it was not heavy enough. The
Privy Council said,

AR whether the authority or position of an individual judge,
or the due administration of justice is concerned, no wrong is
committed by any member of the public who exercises the ordinary
right of criticizing, in good faith, in privated or public, the public act
done in the seat of justice”.

In

R Vs Commissioner of Police Ex. L. Blackburn (1968)
2K.B.150

"The recent judgment of the court ...... is a strange example of
a blindness which sometimes descends on the best of judges.........
it is to be hoped that the courts will remember the golden rule of
judges in the matter of obiter dicta. Silence is always an option."

In their separate concurring judgments, the court held that

there was no contempt to.be .contd...
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Book on healthy
living

Yoga Instructor Kumar
Anish holds that control of the
body is key to control of the
mind and breath. His new
book GOPI Formula is a result
of his conviction and personal
experience. Kumar, who
teaches yoga and personality
development at the Bharatiya
Vidya Bhavan vividly
describes his philosophical
perceptions on yoga. Kumar
has found an acronym "GOPI"
to describe his formula which
reads Gravitational Overhaul
Principles of Invigoration. This
book makes an interesting
reading for all those who wish
to follow yogic excercises
and pranayama. Kumar Anish
is the husband of Smt. K.
Sheela Anish, a practising
Advocate. ;

Miscellany

9 Recently Mr. Somanath
Kote, Advocate, shifted his
law chamber to No. 32/1,
| Floor, Sirur Park Road,
Seshadripuram, Bangalore -
560 020. Ph: 23313174.

.4 On 12.8.05 V. Rangaraiu
and Associates, Advocates,
opened their new law chamber
at No. 83, 5th Cross, Near
Canara Bank, Malleswaram
Circle, Bangalore-560 003.
Ph: 23347322.

Kolar Diary

On 3.8.05 G. H. Srirama
Reddy an Advocate from
Chintamani Bar, passed away
at Chintamani. The Kolar
District Advocates Association
and Advocates Association
Chintamani in their general

body meetings condoled the -

death of G. H. Srirama Reddy.
Obituary

We report, with regret, that :

Q0 On 4.8.05 Annapoorna, a
lady Advocate, died at
Bangalore. She was a
member of the Executive
Committee of Bangalore Ad
vocates Literary Union.

0 On 23.8.05 G. S. Hiremath
(70), Advocate, passed away
at Bangalore.

CJ’s outburst
invites strong
reaction

From page 1 -

rights in the backdrop of the
apex court’s ruling against
reservation in private un-aided
institutions. While Union
Defence Minister Pranab
Mukherjee said that the
Government was not for
confrontation with the judiciary,
the CPI MP Gurudas Dasgupta
opined that SC remarks had
elements of animosity and in
tolerance besides undermining
the Constitution. Mr. Somnath
Mukherjee, the Lok Sabha
speaker, said that “we are not
giving up our rights to make
laws. MPs should not do or say
anything which may be
misunderstood by judiciary”.
BJP MP V.K.Malhotra remarked
that President, Parliament and
Supreme Court are supreme in
their own spheres-and the
Constitution is above all.

In an unprecedented
happening Members of
Karnataka Rajya Raitha
Sangha showed black flags to
Chief Justice R. C. Lahoti in
Bangalore on August 28, 2005
opposing the recent Supreme
Court judgment striking down
quota in private professional
colleges when his Lordship
arrived in Bangalore to deliver
the 13th Convocation Lecture of
the National Law School of India
University (NLSIU). 70 farmers
were held by Bangalore City
Police when they attempted to
gherao the Chief Justice.

Interesting'y the former
Attorney General of India Mr.
Soli J. Sorabjee expressed his
view that the proposed law by
the Centre to facilitate
reservation in unaided private
professional colleges will not be
free from judicial review. It is
clear that these events have
kicked up a row between the
Judiciary and Legislature/
Executive and lead to a public
debate on the question. Future
would witness interesting
developments on the subject.

Imigration Law- UK & India

Nanda Kishore. Advocate

The conception of human rights involves the notion that certain rights
accrue to a person merely by the fact of that person being human. Every
human being has an innate dignity and is entitled to a certain bare minimum
amount of protection and respect irrespective of other circumstances
regarding that person such as his identity as a national of a particular
state, his religion, the community to which he belongs and so on. Indeed,
constitutional guarantess of human rights are very often presupposed on
such a notion. However, as Giorgio Agamben points out, “in the system of
the nation-state, the so -called sacred and inalienable rights of man show
themselves to lack every protection and reality at the moment in which
they can no longer take the form of rights belonging to ctitzens of a state”
(Agamben 1998 :126). Foreigners and in particular, asylum seekers and
undocumented economic_migrants are very often not afforded the
protection of all their basic human rights. To quote Hannah Arendt: “ The
conception of human rights based upon the assumed existence of a human
being as such, broke down at the very moment when those who professed
to believe in it were for the first time confronted with people who had
indeed lost all other qualities and specific relationships -except that they
were still human “ (Hannah Arendt quoted from “The Origins of
Totalitarianism” in Agamben 1998: 126).

This paper will deal with the legal aspects relating to the situation
where people move from one country to another, especially for work
purposes. The attempt will be to create a conceptual framework within
which the discourse regarding the rights of migrants and more specifically,
migrant workers, can be located. This conceptual framework will involve
international law and will also involve the laws of two very different countries
(migration -wise)- the United kingdom and India. The situation of the un-
documented or irregular migrant will be kept foremost in mind. There are
certain reasons for this. First, it is arguable that both in international law
as well as domestic legal systems, migration law and the human elements
involved are best appreciated by studying the position of the person who
probably is in the worst position. Second, migration involves very significant
levels of irregular migration so much so that irregular migration has becorne
a key issue in the discussions on migration. Third, conceptually, the irregular
rnigrant stands at the point where the two lines of state authority and
human rights cross, standing together perhaps, with the refugee. This
position can brir.g out clearly the theoretical conflicts in this area. Fourth,
the undocumented migrant lurks everywhere in migration law - between
the lines, and beneath the sections.

Why India and the United Kingdom? The reason is because the nature
of migration and in particular, work-related migration is so different in
these two countries. One is a developed industrial nation. The other is a
developing one, with a vast population of 1 billion. It is arguable that these
two countries can act as examples of other countries simiiar to them and
so help us in arriving at a comprehensive understanding of migration law.
One has to keep in mind however, that even though India falls within the
category of “developing” countries, it has the basic elements of the rule of
law which makes a study of its migration law possible and meaningful,
namely - well established democratic structures and institutions, a
surprisingly strong and independent judiciary, basic constitutional
frameworks and other elements. Therefore, the conceptual framework we
attempt to build may not hold good for the migration norms of countries,
which do not have these basic elements of the rule of law. A second
objective is to show how the irregular migrant of the developed industrial
countries is different from the undocumented migrant in say, a country
like India by a study of the legal systems and to show how the two systems
are geared towards two different kinds of irregular migrants. A third objective
is to show how the legal systems of migration both in India and the UK
are manifestations of the omnipotent power of State authority in this area
and thus very similar, but also to show that at the same time, this power
may well take different forms. The law relating to migration coupled with
the actual practice of those who undertake migration control may well
give rise to different manifestations of the power of state authdrity.

For the purpose of studying the rights of migrant workers the entire
migration process can be broken down into the following parts : preparation
for migration (rights in the home state), departure, transit, the period of
stay in the State of employment, naturalization and citizenship in the
State of employment, departure from the State of employment and return
to the State of origin (see Cholewinski 1997). Whithin each part of the
process, one can ask : what are the worker's rights in this part of the

process? to be continued
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Do away with
minority list : SC
From page 1
different communities for being
added to a list of notified
minorities under the Act, should
suggest ways and means to
help to create social conditions
where the list of notified
minorities is gradually reduced
and done away with altogether”,
said Justice Dharmadhikari,
writing for the Bench. This ruling
was given while disposing of a
petition demanding minority
status for the Jain community.

Quotable Quote

Only . painters and
lawyers can change white to
black.

- Japanese Proverb

There are two kinds of
lawyers: those who know the
law and those who know the
judge. .
- Popular saying

Jwo attorneys can live in
a town, when one cannot.

- proverb

Va3
s ;;f Wedding
- We are glad to report that :

On 14.8.2005 Mr. K.S.
Mallikarjun Reddy, an Advocate
practising at New Delhi, married
Ms. P. Aruna at Bangalore. Ms.
Aruna is the daughter of G. Papi
Reddy, Advocate.

Vacancy
available

Two smart Advocates
preferrably computer
literate are required by a
law  firm. Suitable
remuneration offered.
Interested persons to
contact : 98860 85095

Wanted
Urgently

A reputed Law publishing
Firm in Bangalore requires
the services of a lawyer on
full time basis. The candidate
must be proficient in English
and he must be able to write
headnotes for the Law Digest.
Forterms contact : 57725337.

 West

SC notice to

Muslim bodies

Alarmed by a petition
pointing out a parallel Islamic
judiciary handling “Imrana” type
of cases the Supreme Courton
August 16, 2005 ordered
notices to the
Government, All India Muslim
Personal Law Board (AIMPLB)
and Islamic Seminary Darul
Uloom. A bench comprising Mr.
Justice Y.K. Sabharwal and
Justice C.K. Thakker also
ordered notices to Uttar
Pradesh, Haryana, Assam,
Madhya Pradesh, Rajasthan,
Bengal and Delhi
Governments where such
Islamic courts have been
functioning pausing a challenge
to the judicial system of the
country. Vishwalochan Madan,
in his PIL, seeking immediate
dissolution of all Islamic and
Shariat courts in India said the
AIMPLB claimed to have
established Darul Qaza
(Muslim courts) in Thane, Akola
in Maharashtra, Bholiya in

Raiasthan, Indore in MP. South
and East Delhi, Asansol and

Purulia in West Bengal,
Lucknow and Sitapur in UP.

Citing the Fatwa issued by
the Deoband-based seminary
Darul-Uloom in Imrana rape
case and the stand of AIMPLB,
the Petitioner said the criminal
law was not allowed to have its
natural run as the entire issue
was hijacked by the clerics.

Tit bits

An orphaned suit case tied
to a chair at the High Court
Legal Services Authority on
August 9, created a flutter on
the assumption that it may
contain an explosive. Moments
after discovering the suitcase,
the High Court security sprank
into action and moved the suit
case to Vidhan Soudha Police
Station. After the suitcase was
opened the police found
personal clothes of some litigant
resulting in a big sigh of relief to
all.

Union -

Destroying green beltarea—a crime

against the Society and Ecology.
From page 2

ecological-balance in the country. In the case of M. C. Mehta Vs.
Union of India, reported in 1996 (4) SCALE Page 427, held — “ The
most vital community need at present is the conservation of
environment and reversal of the environment and reversal of the
environmental degradation. There are virtually no “It is hoped that in
future, both BDA and Government will apply their mind to the relevant
provisions of statutory enactments, the facts and figures, their
limitations, powers and duties under the relevant statutes and act
accordingly in future without having a casual and mechanical approach
to the matters with which they are concerned. The observations made
in this order will be a guide for them to set right their functioning and
see that whatever they do hereinafter will be perfect in order and there

»

will be no scope for any comments or resistance from any quarter......

6. In spite of all these rulings and observations by the judiciary
and in spite of very many guidelines and procedures laid down under
Law, the B.D.A., and the Government has taken a total departure in
attempting to revise the Comprehensive Development Plan to be in
force up to 2015 AD, by taking over vast existing Green Belt area for
the purpose of urbanization, especially of industries, etc. There will be
a chain reaction. Industries, layouts, commercial establishments, etc.,
will overnight grow like mushrooms and in the chain reaction, the
population in the area becomes more dense resulting in proportionate
increase in the automobiles, increasing effluents emitied through
automobiles and other disastrous effects again, forcing the authorities
concerned to again revise the Comprehensive Development Plan and
usurp some more Green Belt area. If this process is allowed and
continued, it is no wonder that the Green Belt area may totally vanish
from the map of the comprehensive Development Plan forcing the
citizens to continuously suffer from all sorts of health hazards and the
rights guaranteed under the Constitution and in particular under Article
21 of the Constitution will be vanished in the thin air. It is time for
the authorities concerned to sympathetically consider the lung spaces
in the City (Dalhi). The Master plan indicates that Approximately
30%0f recreational areas have been lost to other uses..... The most
important community need which is wholly deficient and needed
urgently to provide for the lung spaces. In the city of Delhi, in the
shape of Green Belt and open spaces. .." In the case of M. C. Mehta
Vs. union of India 1996(7) SCALE, the Hon'ble Supreme Court, dealing
with pollution caused by stone crushers, pulverizes and mine operators
in Faridabad held — “The precautionary principle” has been accepted a
part of the law of the land. Articles 21, 47, 48 (A) and 51(A) (g) of
the Constitution of India give a clear mandate to the State fo protect
and improve the environment and to safeguard the forests and wild life
of the country. It is the duty of every citizen to protect and improve
the natural compassion for living creatures. The precautionary principles
makes its mandatory for the State Government to anticipate to prevent
and attack the causes of environmental degradation. In order to protect
the two lakes from environmental degradation, it is necessary to limit
the construction activity in the close vicinity of the lakes.” In the
recent historic landmark judgment delivered by Hon’ble Mr. Justice V.
Gopala Gowda of the Karnataka High Court in Writ Petition No. 26601-
04/2004 and other connected Writ Petitions, In paragraph 91 (e) it is
observed as follows : and not to venture upon revising the
Comprehensive Development Plan by destroying the vast Green Belt
area and to take all steps to restore the existing Green Belt area for
the purpose for which the Some is earmarked at least in 1995
Comprehensive Development Plan.

It is worth making a reference to a passage from Atharvana Veda
as follows :

“May the great wind breath purification upon you;

May waters rein immortality upon you;

May the Sun warm your body with blessings;

May the Lord of Wind, the Sky, the Creator- The sun,

Restore you to communion with the Living!

The Plants and the herbs, with the heavenly drink,

Have saved you from death;

May the heavenly streams, rich in mile flow within

you auspiciously; .

---.----------------_-------_-----------------—---
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Parimala Mudranalaya, 142/29, 10th Main Road, Srinagar, Bangalore 50. Editor : K. Suryanarayana Rao, Associate Editor : K. Suresh Babu
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