e —

e . .

Lahari

EE S : NEWS LETTER FOR PRIVATE CIRCULATION AMONG THE LEGAL FRATERNITY

Volume 12

. October 2000

Part 7

Vacations - 2001

The High Court of Karnataka and

the Supreme Court will have vacations \

during 2001 as mentioned below :
High Court :

Summer vacation

93.4.2001 to 27.5.2001, Dasara -

vacation 22 to 24.10.2001, Winter
vacation 24 to 31.12.2001

Supreme Court : Summer
vacation 14.5.2001 to 8.7.2001,
Dussehra Holidays 22 to
27.10.2001, Christmas & New
Year's Holidays 17.12.2001 to
OO e

Karnataka HC gets -

new CJ

; The president has appointed Mr.
Justice Ponaka Venkatarama Reddy, a
judge of the Andhra Pradesh High
Court, as the new chief—justice of
Karnataka High Court. Pursuant to. this
appointment Justice Reddy was sworn
in as the chief justice in a function held
at Karnataka Raj
18.10.2000 by Smt. V.S. Ramadevi,

Govemor OF Kamatal(a -

M. Justice Ponaka Venkatarama
Reddy, who took over as the 2 1st Chief
Justice of Karnataka H'rgh Court was a
senior Judge of the A P High Court
before his elevation. Before his
appointment in A P High Court Justice
Reddy was the counsel for Indian

Railways and many other Union

Government undertakings. He was also
associated with the A P Tax Bar
Association. As a Judge of A P High
Court he prepared a report on
management oF.sub ordinate courts. He
was the President of Andhra Pradesh
Judicial Academy. He-is one of the
founder members of the Society for
National Academy for Leéal Studies and
Research, Hyderabad which later became
NALSAR University. Mr. Reddy who
hails from an agricultural family in Nellore
District was born in August 1940. He
was appointed as a Judge of A P High
Court in March 1990 after 27 years of

practice.

Bhavan on

- HC seeks status
~ report
- The Karnataka High Court on

October, 20 directed all district

judges in the state to submit status
report regarding adequacy and
condition of court buildings, judicial
and staff quarters .under their

‘ jurisdictian, ona public interest writ

petition seeking directions to the state
government to provide sufficient
buﬂdingqs‘,_ infrastructure,. staff and to
rmp|ehent various judlaa[ projects.
/\ctmg Chief Justlce Ashok Bhan and
M; Justlce R. Gururagan constituting
the division bench also directed the
district judges to indicate in their

report  néed for  additional

accommodation, vacancies against -

sanctioned posts. This PIL has been
ﬁled‘i:y'% advocates viz., Mr. S.N.

Prashanth Chandra from Bangalore,”

M. Knshna raj from Kunigal and two
Dther pversons viz. o Mr. M.M.

Manlq](ar and Dr. KE. Nagabhushana

from Bangaiore

SC gets new judges

O Détober13,72000
president K:R. Narayanan appointed
Mr.- Justice Brr;esh Kumar and Mr.
Justlce Bishwanath ‘Agarwal as the
new Judges of Supreme Court of
India. While Mr. Justice Brijesh
Kumar ‘wds the Chief Justice of

Guahati High Court before his

elevation Mr Justice Bishwanath
Agarwal was the Chief Justice of
Orissa High Court. These two.judges

_ were sworn in as judges of the

SupreMe C‘du’ri on October 19,
2000. ; :

Thought for the month

‘when a man points a fmger at
someone else he should remember that
four of his fingers are pointing at

himsefF - Louise Niyer

SC erases HC
~ judgment

In a significant judgment, the
Supreme Court has erased a Karnataka
High Court judgment discharging
former state Chief Minister S.
Bangarappa and his then private
secretary R. Suri Babu in a

“disproportionate assets case. 'we

order that the revision petitions filed
in the High Court by the respondends
would stand withdrawn and

consequent|~y the impugned order will

-stand erased", a division bench

comprising Justice K.T. Thomas and
Justice R.P. Sethi said in a recent
order. Allowing the CBl appeal
against the Karnataka High Court
judgment discharging Mr. S.
Bangarappa against who_m the
designated court had ordered framing
of charges along with four others
di[ecfed that the designated court
should decide the case on merits

.without noticing the observations

made by the High Court while
allowing the revision petition filed by
the accused.

Mysore lawyer warned

In a bazire incident in the court

hall of the apex court headed by M. .

Justice S.P-Bharucha, Mr. Venugopal

an advocate from Mysore was warned

‘not to interfere in court work. This

incident took place on October 18
when M. Venugopal attempted to

_ make submissions on behalf of Tada
* detenus of Mysore as soon as heéring

pF Abdul Karim's case (Challenging

" the release of Tada detenus) resumed.

M. Justice S.P. Bharucha retorted by

questioning Mr. Venugopal "who are
you?" when Mr. Venugopal wanted

" his submissions should be heara he

was warned by the court that in case
he does not resume his seat he will be
hauled up for contempt. Finally M.

; Venugopa| took cue From the court

and gave up his attempt.

Around the Courts

O Section 14-D r/w section 25-
B of the Delhi Rent Control Act,
1958 - Granting of special leave to
the tenant to challenge eviction order
would frustrate a social purpose;

In a judgement delivered during
first week of october 2000 a bench
comprising Mr. Justice S Rajendra
Babu and Mr. Justice D.P. Mohapatra,
of the apex court, ruled that a petition
for eviction filed by a widow under
section 14-D of the Delhi Rent Control
Act, 1958 should not be frustrated
by granting leave to the tenant by
allowing to raise plea refuting the
landlord's claim. The court said that "the
provision is intended to serve a social
need to help a widow in getting
pasession of the premises required for
her personaf occupation and to sub-
serve that purpose she has been
included in the special class of landlords
who are entitled to recover possession
of the premises let out by them when
they require the same for self-

occupation”.

While dismissing an appeal filed
by the tenant with costs of Rs. 5,000/
- preferred against the Delhi High Court
judgment confirming the Delhi
Additional Rent Controller directing his
eviction from the rented premises the
court observed that "unless a real and
substantial case is made out on the
averments made in the affidavit by the
tenant in support of the petition filed
under section 25-B of the Act, the
proceedings should not be dragged on
unnecessarily and should be disposed

_of with due expedition".

O Equal pay for equal work, a
casual labourer cannot be denied
equal wages vis-a-vis regular
employees;

In a dicision rendered during the
first week of octqber 2000, the apex

See Page 3
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Nyayamithra Bank
inaugurated

A long time felt need of the
lawyers community was fulfilled on
25-10-2000 with the inauguration
of Nyayamithra Co-operative Bank by
the hon'ble Chief Minister of
Karnataka Sri S.M. Krishna at the
annexe building of the High Court of
Karnataka, Bangalore. The inaugural
function was presided over by Mr.
Justice P Venkatarama Reddy, Chief
Justice of High Court of Karnataka.
The chief guests at the function
included Sri D.B. Chandregowda,
minister for Law and Parliamentary
Altairs, Sri D K. Shivakumar, Minister
for co-operation, Sri K.N. Subba
Reddy, MLA, Sri A.N. Jayaram,
Advocate-General, Sri Jayakumar S
Patil Chairman, KSBC, Sri K.L.
Manjunath, President, AAB, and Sri
M.S. Mandanna, President, BACS
Ltd. The Board of the Directions of
the bank are s/s H.K. Vasudeva
Reddy, President, M. Lokesh, Vice-
President, K.L. Manjunath, M.S.
Mandanna, K.N. Subba Reddy,
K.N. Putte Gowda, G. Nagarajulu
Naidu, M. Shantha, Y. Vasudeva,
Aswath, J. Ninge Gowda, PS.
Rajagopal, G.K. Suresh, all directors.

Quote Hanger

If you are resolutely determined
to make a lawyer of yourself, the thing
is more than half done already. Always
bear in mind that your own resolution
to succeed is more important than any
other thing. - Abraham Lincoln.

Courtesy : Mr. B.S. Narayan, Advocate.

Foreign Tours

O On 26.10.2000 Mr. KT.
Chennabasave Gowda, Advocate,

returned to Bangalore after three

months tour of USA.

O On 28.10.2000 Mr. S.
Vijayashankar, Senior Advocate, left
Bangalore for Malaysia. He is
expected to return by 7.11.2000.

Read Communique
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Consumer Notes

Recently Il Additional Consumer
Forum, Bangalore, found two city
advocates guilty of deficient service
and has directed them to compensate
their clients. In one case N.
Shivakumar, Smt. Narasamma and
B.N. Shankar Kumar had complained
that their counsel Sri L. Shankara-
narayana had given them wrong advice
causing them financial loss and mental
agony. According to the complainants
the counsel was to draft a partition
deed and for that purpose they had
paid a fee of Rs. 5,000/-. Admitting
the plea of complainants about the
wrong advice the Forum directed the
advocate to pay Rs. 10,000/-to the
complainants within four weeks. |n the
second case H. Swamy Prasad had
complained that he had engaged the
services Sri V. Lakshminarayana,
Advocate, for preparing an appea| to
be filed before the Administrative
Tribunal and paid Rs. 1,000/- to the
lawyer. When the advocate failed to
prepare the appeal the complainant
requested him to return the papers.
But the advocate didnot oblige. The
version filed on behalf of the lawyer
contending that the appeal could not
be prepared as the complainant had
not supplied all the relevant papers.
Accepting the case of the complainant
the Forum directed the advocate to
refund of Rs. 1,000/- to the
complainant with costs of Rs. 250/-

Kolar Diary

A law workshop under joint
auspices of the Karnataka State Bar
Council and Bar Association of

Chikkaballapur was held at
Chikkaballapur from 1st to 6th
October, 2000. About 50
Advocates from Chikkaballapur and
nearby places participated in the
workshop. Her excellency V.S.
Ramadevi, Governor of Karnataka
inagurated the workshop. Sri D.B.
Chandre Gowda, Kamataka Minister

for law and Parliamentary Affairs

delivered the Valedictory Address.

Know this

During this month Mr. Vojislav
Kostunica (56) replaced Mr.
Slobodan Milosevic as the President
of the peoples republic of Yugoslavia.
M. Kostunica is a Law Professor.
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Social Audit of Working of rhe

Constitution

Dr. G.R.S. Rao

From the last issue

Constitutional Design

The constitutional design

provided for a network of institutions.

: the Union, States and Panchayat Raj
institutions on the vertical plane and
the legislative, executive and judicial
limbs on the horizontal plane. Each
unit is assigned autonomous status,
inorder to be able to perform
complementary tasks and thus fulfil
common objectives. Legitimacy and
credibility of the system was to be
secured, sustained and enhanced
through two cardinal processes of
democracy viz., decentralization and
participation, lending transparency in
operations and accountability for
performance.

A wide range of institutions,
such as committees of legislature aimed
at promoting legislative productivity,
efficiency and effectiveness; a set of
‘watch-dog' institutions and a team of
constitutional umpires are provided by
the constitution. The constitutional
scheme provides for balancing and
harmonizing the functioning of the
network of institutions through
mechanisms like the Inter-State
Council, the Finance Commission,

_Zonal Councils and Water Tribunals.

The Institutions at Work

As against the designed
parameters of complementa“ty,
balance, harmony and synergy, a
culture of heirarchy,
confrontation has crept into the

Versus

process of constitutional democracy
and governance primarily from one
source - the political parties as the
prime movers of democracy, due to
the emergence of personality cult,
authoritarianism, centralization of
power, competitive popu|ism and a
multitude of parties with regionalist
ethos. The issue of balance and
harmony are viewed in terms of centre
versus states, not of the nation. The
personality cult and high degree of
centralization of political organizations
have debunked the differentiation
between the party, the government
and the state. Even worse, with
political fragmentation and shifting of
sights from service of the 'people’ to
securing 'power‘ at any cost and to be
retained at all costs, Indian polity has
been fractured.

The present status of the prime
movers of India's constitutional
democracy can be summed up as
Biharization meaning that if you muster
numbers, by whatever means, you can
legitimize any illegitimate activity, any
naked abuse of the constitution, as if
numbers is all about democracy.
Political immorality has debilitated the
institutions of constitution, we are at
the brink of a political paralysis. An
emerging trait of political parties in
India is their corporatization with all
the attendant consequences. When
political parties adopt and internalise
market etf’ros, the stigma attached to
the play of money power in politics
melts away. Even political 'match-
fixing' is projected as a legitimate,
adjunct to parliamentary democracy.
It is only logical that once the political
system turns malignant, it creeps into
the body politic, a la Bhopal gas. The
founding fathers hoped that the
sanctity of political process would be
maintained and strengthened as a part

. of the process of democratization. But

the fears expressed by them over the
consequences when "power outstrips
ability" have come true.

Legislative Process and Functionaries

Under ideal

conditions, legislatures are assigned

democratic

the task of articulating the problems of
the people, defining and prioritizing
them, and harmonizing the diverse and
occasionally conflicting values,
identities and interests underlying the
issues. The constitution provided
sanctity to the legislatures through
immunities for debates within the
legislatures. The constitution has
clearly set the national agenda - The
Democratic Constitutional Minima,
and also stipulated a time frame for the
fulfillment of certain conditions
considered cardinal for democracy. As
all the elected representatives solemnly
swear by the constitution it should
mean constitutional consensualism.
The legislatures are entrusted with the
task of overseeing the administrative
apparatus, ensuring transparency, and
translation of legislated agenda into
action. They are also assigned the task
of Faci|itating and ensuring the justice

delivery system.
to be continued
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The legalese of the Rajkumar
kidnap episode by the brigand
Veerappan has found a resting place
by the conclusion of the proceedings
before the Supreme Court. While all
the details of the proceedings are
found reported in the newspapers the
core issue that was grappled by the
Supreme Court appears to have
missed the notice of the public. Here
is an attempt to analyse the legal issue

debated.

Section 494 of the old Criminal
Procedure Code (1898), and 321
of the new Criminal Procedure Code
(197 4) are sister provisions affecting
sinister situations. The primary
objective of the statutory prescription
is to prevent unnecessary trials. It
empowers the Prosecutor to withdraw
any person from prosecution and for
that, obtain the consent of the Court.
In this situation, the dramatis personae
can be the victim of the crime; the
supposed criminal; the Prosecutor; the
executive limb of the State; and the
Judicial limb of the State.
Administration of criminal justice is
possible when there is harmony of
action between the prosecutor and the
court. Instances of the power being
invoked have been reported in judicial
precedents of the Supreme Court.
They have indicated the circumstances
when the Supreme Court has frowned
on the Surrender Syndrome.

Surrender of the Court to the
Prosecutor

In an early post Independence
decision, the Supreme Court heard a
joint attempt by the State of Bihar,
and the accused (who had been
withdrawn from prosecution), seeking
declaration of the law. There was a
murder of a person in the course of a
riot and 28 persons had been
prosecuted for offences of murder and
common intention. As against one of
the accusecf, the charge was that he
abetted the murder by reason of
certain speeches and exhortations at
meetings or groups the day previous
to the murder. Before the trial began,
the prosecutor sought leave to
withdraw this
prosecution on the ground that it

accused from

would not be just and expedient to
proceed with the prosecution. The

Communique
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The Hostage Crisis and the

Surrender Syndrome

C. B. Srinivasan, LL.B., Advocate

evidence regarding the complicity of
the accused was meagre. There was
only a single item of evidence of a
dubious nature. It was not likely to
establish a prima facie case. The court
gave its consent for withdrawal. But,
in revision, the Chief Justice of the
High Court reversed this consent of
the court. In his opinion, the authority
was of the court to garner evidence
during trial before it. This function of
the court had been surrendered to the
prosecutor.

The Supreme Court was of the
opinion that the provision did not
insist on the Court's discretion to give
consent only with reference to the
material gathered by the judicial
method. There was no matter to be
determined judicially. The simple
function of the court is to satisfy itself
that the executive function of the
Public Prosecutor has not been
improperly exercised. If there was no
attempt to interfere with the normal
course of justice for illegitimate reasons
or purposes, the court's function is to
supplement, at a higher level, and
prevent abuse. The evidence in the
case was oral evidence of witnesses
who could not speak of the
exhortations of the accused at various
places. If the prosecutor thought that
it was meagre to secure conviction,
and the court accepted it, there was
no legality in the apprehension of the
court surrendering to the prosecutor.
The withdrawal was justifisble. (State
of Bihar Vs. Ram Naresh, Al .R.
1957 5.C. 3289)

Then came the case of State of

Orissa Vs. Chandrika Mohapatra,
A.lR. 1977 S.C. 903 in which the
prosector said that it was in expedient
to proceed with the case, and the
evidence collected during investigation
was meagre. |he Magistrate gave his
consent for withdrawal. But, the High
Court suo motu called for the records
and set aside the order. The Supreme
Court reversed this decision and
reiterated that there was no question
of surrender by the court to the
prosecutor. The court said that the
p|ea of the prosecutor that the
withdrawal is sought because it was
not possible to produce sufficient

See Page 4

Readers write

The Insurance Act, 1938 was
legislated way back in the English system
of colonial rule. lronically, no amendment
has been made by the Parliament despite
the ruling by their lordships of the
Supreme Court is a matter of serious
concern. Interestingly, section 39 of the
Act deals with "nominee" of the
deceased policy holder and technically
the insurance company is of the view that
the nominee is the payee or receiver.
Nowhere under the said provision, it says
that the nominee acquires title to the
amount to the exclusion of all other legal
heirs. To illustrate a situation, if a married
policy holder dies intestate leaving behind
him the assured policy on his life
incorporating the nomination to his natural
mother, in that event whether nominee
has a locus-standi to receive the claim on
behalf of the legal heirs or the widow with
or without the encumberance of minor
childeren as immediate class | legal heir?
The expression "heir" under the law of
intestate succession among Hindus to
mean any person male or female who is
entitled to succeed to the property of an
intestate. The hub of controvercy arises
where the relationship is strained or could
not be patched up between the real
nominee vis-a-vis, legal heirs of the
deceased policy holder. Their lordships
of the Supreme Court in the case of vishin

N. Khanchandani vs Vidya Lachmondas.
(AIR SC weekly reporter 2932) has
laid down the test, holding that any
amount paid to the nominee becomes the
estate of the deceased. Such an estate
devolves upon all persons who are
entitled to succession under law, custom,
testament of the deceased holder. In
other words, logically, the nominee has
no beneficial interest and to act only as
a trustee. The said ruling operates "jus in
rem" in protecting the rights of all the
persons entitled to succession, would
becomie a binding precedent under article
141 and 144 of the Constitution of
India on sub ordinate courts and quasi-
judicial authorities like the Insurance
Company. It is in this background, the
insertion of a "proviso" to section 39 of
the Insurance Act by the parliament in
conformity with the aforesaid ratio of the
judgment is the need of the hour
conferring powers to the Insurance
authorities to settle the claim
proportionately to the legal heirs of the
deceased based on the evidence of legal
heirship certificate issued by the Taluk
Magistrate in the mutual interest of the
litigents. Will the Union of India moot
the proposal for amendment to the
Insurance Act in the winter session of the

Parliament?

S. V. Subramanyam, Advocate
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Around the Courts
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court (Mr. Justice S. Rajendra Babu
and Mr. Justice B.P. Mohapatra)
upheld the judgment of Calcutta High
Court ruling directing payment of equal
pay to casual labourers vis-a-vis regular
employees of the Food corporation of
India. Dismissing the appeal filed by the
FCl the court said that the appeal "is
misconceived and deserves to be
dismissed with costs quantified at Rs.

10,000/-"
The Calcutta High Court

judgment had said, "since some casual
workers appointed directly by the
appellant and some employed by
contractors are working in the same
godown and on the same work, there
could not be any scope for making any
difference and to deny equal pay for
equal work. The wages will have to be
paid regularly to the respondents at the
same rate at which it was paid to the
regular employees of the appellant
doing identical work which has to be
worked out on a daily rate basis from

March 1989".

O Departmental inquiry against
govt. staff-judicial review Permissible;

In a judgment delivered during
fourth week of October a bench of the
apex court comprising Mr. Justice
G.B. Pattanaik and Mr. Justice Umesh
Chandra Banerjee, ruled that judicial
review is available even in case of
departmental proceedings. "judicial
review of administrative action is
feasible and the same has its application
to its fullest extent in even departmental
proceedings where it is found that the
recorded findings are based on no
evidence or the findings are totally
perverse or legally untenable”, the
bench observed. Upholding an
Allshabad High Court judgment
quashing a departmental inquiry findings
against an officer of Kumaon Vikas
Mandal Nigam the bench observed
that doctrine of natural justice was an
integral part of the administrative
jurisprudence of this country.

The departmental inquiry had
proceded against the officer without
being served the documents which
showed the irregularities committed by
him and was given no chance to defend
himself. The court observed that the
entire chain of events smacks of a
personal clash and adoption of a

method in hot haste unknown to law.

—R
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Humour in Courts

The civil judge had heard
plaintiffs counsel on |A No. 1 seeking
ex-parte Temporary Injunction. While
writing the order on |A No. 1 Judge
observed "The plaintiffs counsel
vehemently argued about the emergent
nature of the case and pleaded for
granting ex-parte order. Considering
the emergent nature of the case
emergent notice on |A No. 1 and suit
summons ordered".

<
<

Miscellany
O On 2.10.2000 Mr. B.

Basavaraju, Advocate and former
treasuerer of AAB, opened his Law
Chamber at #30, | Floor, 5th Main
Road, Gandhinagar, Bangalore - 560
009. Ph. : (O) 2957561, (R)
3383195

O On19.10.2000aprogramme
of Bharatanatya Rangapravesham was
held at Dr. H.N. Kalakshetra,
Bangalore where Kumari Sandhya and
Kumari Divya performed their inaugural
Bharatanatya Programme. Mr. Justice
K. Sridhar Rao, Judge, High Court
of Karnataka, Dr. M. Suryaprasad,
Editor General "Gunagrahi" and Art
Critic, The Hindu and Professor K.E.

Radhakrishna,
Sesiradripuram College, Bangalore

Principal.

were the chief guests. Kumari Sandhya
and Kumari Divya are the daughters of

Smt. Poornima Prabhakar and Sri K.
Prabi'iai(ar, Advocate.

O M/s Raj & Reddy, Advocates,
have shifted their chamber to a new
premises i.e., #109, |l Floor,
Pranava Complex, 5th Cross, Opp.
Geetanjali Theatre, Malleswaram,
Bangalore-560003.
Ph. : 3363205

Wedding

We are giad to inform that on
2.10.2000 Mr. Deepak,
Advocate, married Ms. Savitha at
Bangaiore.

Obituary

We regret to inform that,

EFOn*61072000° TS5
Chandraiah (80), Advocate, passed

away at Bangalore.

O On 29.10.2000 M.N.
Gadag, an advocate practising at
Bangalore passed away at Belgaum.

Communique

Campus watch

The Web site of the centre for
Intellectual Property Rights, Research
and Advocacy (CIPRA) of the
National Law School of India
University was inaugurated at
Bangalore on October, 22. The web
site www.iprlawindia.org provides
information on Intellectual Property
Rights which includes copy right,

" patent, designs, integrated circuits,

trade secrets, trade marks, traditional
knowledge, plant varieties, bio-
diversity, bio-technology and others.
The site also gives information on
seminars, training courses conducted by

the centre.

News Focus

In a colourful function organised at
the High Court unit on 19.10.2000
Advocates Association, Bangaiore,
felicitated national award winner for
playback singing and Shishunal Shariff
award winner Shimoga Subbanna. Mr.
Justice S. Rajendra Babu, Judge,
Supreme Court of India and Mr. Justice
Ashok Bhan, Acting Chief Justice of
High Court of Karnataka were the chief
guests at the function. Mr. K.L.
Manjunath, President, AAB presided

over the function.

Notaries Association

In a circular dated 24.10.2000
Sri H.S. Renuka Prasad, President of
the Association of Notaries of
Karnataka, has notified that the notary
fee has been enhanced so as to take
effect from the date of publication of
a notification in the official gazette.
According to the provisions of the
Notaries (Ti‘lil’Ci Amenciment) Ruies,
2000 notaries can charge Rs. 15/-
(Previously Rs. 10/-) for verifying,
authenticating, certifying or attesting
the execution of any instrument. Fee
chargeable by the notaries inrespect of
their other functions has also been
substantiaiiy revised. For details refer to
the Gazette of India, Extra Ordinary,
Part ll, pp. 3-5 or notification no.
GSR 630 (E), dt. July 21, 2000
of Ministry of Law, Justice and
Company Affairs (Dept. of Legal
Alfairs) GOI.

Read Communique
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The Hostage Crisis and the Surrender Syndrome

From Page 3

evidence appeared to be well
founded. The Supreme Court ruled
that the ultimate guiding
consideration must always be the
interest of the administration of
justice. That is the touchstone on
which the question must be
determined. In the same judgement
the Supreme Court took up another
case. The prosecutor had said that
the criminal incident was the outcome
of labour trouble. It had since
subsided. The occurrence had arisen
out of labour union rivalry to
sabotage a procession. The
withdrawal would restore normalcy
and help maintain cordial relationship.
The withdrawal was declared to be
proper. There was no question of
surrender by the court to the
prosecutor.

Surrender of the Prosecutor to the
Government

In Subash Chander Vs. State,
A.l.LR. 1980 S.C. 423, the
question recurred. Hon'ble V.R.
Krishna lyer J. stated the law in his
inimitable style. There was a burglary.
During investigation, the valuables
were searched and recovered from
the accused. During trial, the
prosecutor said that fresh investigation
by a senior officer showed that the
search and seizure were a frame up
against the accused. He, therefore
sought withdrawal. The complainant
opposed it saying that the withdrawal
was because of political influence.
The cowt said:

"When a crime is committed in
this country, the assessment of guilt
and the award of punishment or,
alternatively the discharge or acquittal
of the accused are part of the criminal
justice process administered by the
courts of the land. It is not the
function of the executive to administer
criminal justice, and in our system
judges are not fungible". (Fungible =
of such a kind or nature that one
specimen or part may be used in
piace of anotiler).

The court further said: "The
function of administering justice,
under our constitutional order,
i)eiongs to those entrusted with
judicial power. One of the few
exceptions to the uninterrupted flow
of the court's process is Section 321

Cr. PC. But even here it is the Public

Prosecutor, and not any executive
authority, who is entrusted by the
Code with the power to withdraw
from a prosecution, and that also with
the consent of the court. To interdict,
intercept o jettison an enquiry or trial
in a court, save in the manner and to
the extent provided for in the Code
itself, is lawlessness. The even course
of criminal justice cannot be thwarted
by the Executive, however high the
accused, however sure a government
feels a case is false, however
unpaiatabie the continuance of the
prosecution to the powers-that-be
who wish to scuttle curt justice
because of irubris, affection or other
noble or ignoble consideration.
Justicing, under our constitutional
order, belongs to the judges. ... Public
Prosecutor - not any executive
authority - is entrusted by the code
with a limited power to withdraw from
a prosecution, with the court's consent
where upon the case comes to a close.

What the law had ignited, the law

alone shall extinguish".

The court further highlighted the
evil of the prosecutor surrendering
before the government. It said:

"The
genuflexion is alien to our system and
the law expects every repository of
power to do his duty by the
Constitution, and the laws regardless

jurisprudence  of

of commands, directives, threats and
temptations. The Code is the master
for the criminal process. Any authority
who coerces or orders or pressures a
functionary like a Public Prosecutor, in
the exclusive province of his
discretionary power, violates the rule
of law and any Public Prosecutor who
bends before such commands betrays
the authority of his office”.

Stiii, the court found that the
Public Prosecutor had applied his
mind to the disclosure emerging from
the second enquiry. The recovery
witness did not support the fact of
recovery. One another witness was
bed ridden at the time of the recovery
and had later expired. Thus, the
Public Prosecutor had made an
independent decision on the material
before him. He had not acted in blind
compliance of the government's
instructions. He had not surrendered
to the Government.

to be continued
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