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Ayodhya : One third division
by two third majority

Curtain fell down on 61
years old series of litigations
when the three Judges
-special bench of Allahabad
" High Court, Lucknow bench
pronounced its judgement at
330 p.m. on 29th
September 2010 on the
historic dispute between

1 The majonty verdict is by two

embers of the bench, namely
ustice Sibghat Ullah Khan and
Justice Sudhir Agarwal. The
inority judgment was delivered by
ustice Dharam Veer Sharma who
decreed that entire piece of land
should go to Hindu groups. The
ajority favoured division of the land

Hindu and Muslim groups claiming a piece of land measuring 1500
square yards in Nazul Plot No. 583 of Ayodhya town of Faizabad District
in Uttar Pradesh.

into three parts, Ram Lalla and his representatives (the deity of Ram),
Nirmohi Akhada and Sunni Central Board of Wakf getting a part each.
(details in next pages)

SC collegium to re write
conduct for judges

The Supreme Court collegium is considering the propriety of Judges
of constitutional Courts publishing their views through blogs and twitter.
The collegium will examine whether it is against the code of conduct
for judiciary.

This disclosure was made by Law Ministry in a query raised by an
MP whether the Government of India was aware that some High
Court judges were airing their voice through blogs and twitter and
whether this practice is against the code of conduct of judiciary. The
Member of Parliament also wanted to know what preventive measures
were being taken to check thls trend if this is against the code of
conduct of higher judiciary.

The question under RTI Act was referred by the law ministry to
the Supreme Court. In reply, the Supreme Court said it was for the
government to answer the first part which said whether Government
of India was aware that at present some High Court _]udges are airing
their voice through blogs and twitter.

For the remaining part, the Supreme Court said, "the matter is being
considered by the Collegium in the light of the Resolution of
"Restatement of Values of Judicial Life" as adopted by the Supreme
Court in the Full Court meeting held on May 7, 1997."

It may be recollected that J | D.V.Shylendra Kumar of Karnataka
High Court was frequently airing his views on the issue of continuation
of CJ P.D.Dinakaran in the office.

SC suggests Pay Commission
to defence personnel

After observing that the Centre is making army personnel run
from pillar to post on their salary disputes, a bench of the Supreme
Court consisting of of Justices Markandeya Katju and T S Thakur,
asked Attorney General G E Vahanvati and Solicitor General Gopal

Pro Telangana lawyers in AP High Court
damaged furniture and threw papersand books
- atJ| C.V. Nagarjuna Reddy for confinuing

. Court proceedings despite the boycott call.

SC paves way for smooth functioning
of Competition Commission

The Competition Commission of India (CCI) constituted under the
Competition Act, 2000 got green signal from the Supreme Court to
proceed with pending cases when a bench of the SC consisting of
three judges ruled that the Competition Appellate Tribunal (COMPAT)
would not interfere with CCI directions to the Director General,
Investigation, to probe alleged offences at the preliminary stage. The
bench clearly specified that COMPAT will not entertain appeals at
the initial level, unless the order impugned is under Section 53A(1)(a)
of the (Competition) Act which amounts to final order.

Other features of the order of the Supreme Court are

e The Competition Commission and its investigation wing, the Director
General, Investigations, will have to maintain "complete
confidentiality"” while investigating allegations of anti-competitive
practices by corporate houses.

e In case of any breach of confidentiality during the process of
investigation, the corporates are entitled to seek appropriate
directions from the Competition Commission of India.

e The Director General, Investigations, will have to submit its findings
within 435 days of the order of any such enquiry by the CCI.

e The CCI will have to form an opinion within 60 days whether prima
facie case exists or not in cases of alleged anti-competitive
agreements and/or abuse of dominant position.

e The CCI and the Director General, Investigations, have to ensure
that time taken in completion of such proceedings does not adversely
affect any of the parties as well as the open market in the purposeful
implementation of the Act.

In an interaction with editors, Prime Minister
Manamohan Singh called upon the Supreme . -
. Court not to get into the 'realm of policy .
: formulation'.

Subramaniam to seek instructions from the Government as to whether
it was open to the idea of a separate pay commission that could be
headed by a retired Chief Justice of India or a judge of the Supreme
Court.

SEBI’s Takeover Regulatory Advisory
Committee has invited Sugges!ions and views
from the industry on the proposed take over.code
: to be finalized by the SEBI.
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Judicial verdict the only

way out

The Ayodhya judgment by a three Judges special bench of
Allahabad High Court at Lucknow bench has neither satisfied
the Akhada nor the other contesting party, Sunni Central Board
of Wakf, Uttar Pradesh. They have made their intention clear
to approach the Supreme Court questioning the validity of the
Jjudgment. When deferment of the judgment was sought in the
Supreme Court parties to the litigation made clear that they
need judgment and not mutual settlement.

Apart from provision for and possibility of appeal, the
judgment itself is not final in nature. The question of division
of the disputed 1500 square yards of land between three parties
has been kept open by the High Court inviting suggestion from
the parties concerned. The Court has ordered maintenance of
status quo ante as on the date of judgment for a further period
of three months.

The State of Uttar Pradesh and the Centre have already
shirked the responsibility of division of land to implement the
order of the High Court.

Under such circumstances the Supreme Court is the only answer
to the vexed question of law and facts.

It is expected of the Supreme Court that it decides the lis as
early as possible and put an end to six decades long civil dispute
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affecting the whole of the Country.

Brief Summary of
Cases Decided by

the Allahabad ngh
Court

® OOS No. 1 of 1989 Shri Gopal Singh Visharad Vs. Zahur Ahmad
and 8 others.

® 0OS No. 3 of 1989 Nirmohi Aakhada etc. Vs.Baboo Priya Dutt
Ram and others.

® OOS No. 4 of 1989 Sunni Central Board of Waqgfs U.P. Lucknow
and others Vs. Gopal Singh Visharad and others.

® (OOS No. 5 of 1989 Bhagwan Sri Ram Virajman at Ayodhya and
others Vs. Rajendra Singh and others

These suits were filed by
respective parties before the
Court of Civil Judge,
Faizabad. Thereafter on the
request of State of U.P. the
1cases were transferred to
High Court. The Hon'ble CJ constituted a special Bench of three
judges at its Lucknow bench. Government of India decided to acquire
all area of the disputed property and the suits were abated. Thereafter
the apex court directed the special bench to decide the case as per
Judgment in Dr.M. Ismail Faruqui and others Vs. Union of India and
others reported in (1994) 6 SCC 360.

Of all these cases, the case O0S.N0.4/1989 by the Sunni Central
Board of Wakf Vs Gopal Singh Visharad is more comprehensive and
interesting. Therefore, a brief summary of the said case is given
hereunder.

00S No. 4 of 1989 (Reg. Suit No.12-61)

Theyinstant suit was filed for declaration in the year 1961 and
therearter in the year 1995 through amendment, relief for possessicn
way’ added.

Lord Ram (deity of Sri Ram
Virajaman) was a litigant before
the ‘Allahabad High Court
represented by his next friend
Deoki Nandan Agarwal.

Plaintiff’s case in brief is that about 443 years ago Babur built a
mosque at Ayodhya and also made cash grant from royal treasury for
maintenance of Babri Mosque. It was damaged in the year 1934 during
communal riots and thereafter on 23.12.1949 large crowd of Hindus
desecrated the mosque by placing idols inside the mosque.

The disputed property was
attached under Section 145
Cr.P.C. and thereafter the suit
was filed for declaration and for
delivery of possession beyond
the period of limitation.

On behalf of the defendants
separate written statements were filed alleging that structure is not a
mosque and it was constructed after demolishing the temple against
the tenets of Islam. The A.S.I. report was obtained which proved the
earlier construction of Hindu religious nature. On the basis of the
report of the Archeological Survey of India. massive structure of
religious nature is required to be maintained as national monument
under the Ancient Monument Archeological Site and Remains Act,
1958. The Apex Court in AIR 1997 SC 2766 at para 21 directed the
Government of India to maintain such national monuments.

Thus, it is mandatory on the part of the Central Government to
comply with the provisions of the Act and ensure to maintain the dignity
and cultural heritage of this country.

The verdict is not final in nature.
The bench has invited suggestion
Jrom parties for actual partition
of the property and status quo
shall meanwhile be maintained
Jor three months.

On behalf of some of the
defendants, it was alleged that
not only in the outer courtyard
but also in the inner courtyard
people used to worship the
birth place of deity and it is
being worshipped from times
immemorial.

.Prohibitory order referred to as
‘Section 144’ is issued under Sec.
144 of Criminal Procedure Code
by an executive magistrate when
the Government apprehends
danger to human life, health and

safety.

The Court dismissed the suit.

Issue wise finding is as under;
(Issues are re arranged according to their relevance to each others)

B Issues No. | and I(a) Whether the building in question described
as mosque in the sketch map attached to the plaint (hereinafter

referred to as the building) was a mosque as claimed by the
plamuffs‘? If the answer is in the affirmative?

B ](a) When was it built and by whom-whether by Babar as alleged

by the plaintiffs or by Meer Baqi as alleged by defendant No. 13?

Decided in favour of defendants and against the plaintiffs.

1(b) Whether the building had been constructed on the site of an

alleged Hindu temple after demolishing the same as alleged by

defendant No. 13? If so, its effect?

Decided in favour of defendants and against the plaintiffs on the

basis of A.S.I. Report.

B ](A). Whether the land adjoining the building on the east, north
and south sides, denoted by letters EFGH on the sketch map,
was an ancient graveyard and mosque as alleged in para 2 of the
plaint? If so, its effect?

Deleted vide courts order dated 23.2.96.

B [-B(a). Whether the building existed at Nazul plot No. 583 of the

Khasra of the year 1931 of Mohalla Kot Ram Chandra known as

Ram Kot, city Ahodhya (Nazul estate of Ayodhya) ? If so its

effect thereon?

Property existed on Nazul Plot No. 583 belonging to Government.

B 1B(b).Whether the building

stood dedicated to almighty

God as alleged by the

plaintiffs?

Decided against the plaintiffs.

1-B (c ).Whether the building

had been used by the members

of the Muslim community for

After extensive excavation,
the Archeological Survey of
India submitted its report to
the High Court during April
2003. This forms basis for
the judgment of the HC.
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offering prayers from times
im{femorial ? If so, its effect?
Decided against the plaintiffs.
1-B(d).Whether the alleged
graveyard has been used by the
members of Muslim community
for burying the dead bodies of the
members of the Muslim
community? If so, its effect?
Decided against the Plaintiffs.
In view of Issue 1 B (d), Issues No. 2, 4, 10, 15 & 28 were
deleted vide court order dated 23.2.96. Issues deleted are :
2. Whether the plaintiffs were in possession of the property
in suit upto 1949 and were dispossessed from the same in
1949 as alleged in the plaint?
4. Whether the Hindus in general and the devotees of
Bhagwan Sri Ram in particular have perfected right of
prayers at the site by adverse and continuous possession
as of right for more than the statutory period of time by way
of prescription as alleged by the defendants?
10. Whether the plaintiffs have perfected their rights by
adverse possession as alleged in the plaint?
15. Have the Muslims been in possession of the property in
suit from 1528 A.D. Continuously, openly and to the
knowledge of the defendants and Hindus in general? If so,
its effect?
28. “Whether the defendant No. 3 has ever been in
possession of the disputed site and the plaintiffs were never
in its possession?”
3. Is the suit wgthin time?
Decided against the plaintiffs and in favour of defendants.
5(a) Are the defendants estopped from challenging the character
of property in suit as a Waqf under the administration of plaintiff
No. 1 in view of the provision of

Both Sri Ram Janmahoomi
Nyas, partly aggrieved by
the judgment and Sunni
Central Board of Wakf,
Sully aggrieved by the
Jjudgment have announced
their intention to appeal
before the Supreme Court.

UP Chief Minister has said
that division of land is the
responsibility of the Central
Government, while the Home
Minister, Chidambaram has
made it clear that the Centre
has no role to play in
execution of the judgment as
the Centre is not a party to the
litigation.

5(3) of U.P. Act 13 of 19362
(This issue has already been
decided in the negative vide order
dated 21.4.1966 by the learned
Civil Judge).

o 5(b). Has the said Act no
application to the right of Hindus in
general and defendants in particular,
to the right of their worship?

A. Decided against the plaintiffs
and in favour of defendants.

5(c). Were the proceedings under the said Act conclusive?
(This issue has already been decided in the negative vide
order dated 21.4.1966 by the learned Civil Judge.)

5(d). Are the said provision of Act XIII of 1936 ultra-vires as
alleged in written statement?

(This issue was not pressed by counsel for the defendants,
hence not answered by the learned Civil Judge, vide his order
dated 21.4.1966).

5(e). Whether in view of the findings recorded by the learned
Civil Judge on 21.4.1966 on issue no. 17 to the effect that, “No
valid notification under section 5(1) of the Muslim Wagf Act (No.
XIII of 1936) was ever made in respect of the property in dispute”,
the plaintiff Sunni Central Board of Wagf has no right to maintain
the present suit?

B 5(f). Whether in view of the aforesaid finding, the suit is barred on

A.
- §

A.

account of lack of jurisdiction and limitation as it was filed after
the commencement of the U.P. Muslim Wagqf Act, 1960?
Both these issues are decided against the Plaintiffs.

6. Whether the present suit is a representative suit, plaintiffs
representing the interest of the Muslims and defendants
representing the interest of the Hindus?

Decided in favour of plaintiffs and against the defendants.

A.
[z

AI

7(a). Whether Mahant Raghubar Dass, plaintiff of Suit No. 61/
280 of 1885 had sued on behalf of Janma-Sthan and whole body
of persons interested in Janma-Sthan?

Decided against the plaintiffs and in favour of the defendants.
7(b). Whether Mohammad Asghar was the Mutwalli of alleged
Babri Masjid and did he contest the suit for and on behalf of any
such mosque?

Decided against the plaintiffs and in favour of the defendants.

B 7(c). Whether in view of the judgment in the said suit, the members

">

A.

of the Hindu community, including the contesting defendants, are
estopped from denying the title of the Muslim community, including
the plaintiffs of the present suit, to the property in dispute? If so,
its effect?
Decided against the plaintiffs. _
7(d). Whether in the aforesaid suit, title of the Muslims to the
property in dispute or any portion thereof was admitted by plaintiff
of that suit? If so, its effect?
Decided against the plaintiffs.
8. Does the judgment of Case No.
6/281 of 1881, Mahant Raghubar
Dass Vs. Secretary of State and
others, operate as res judicate against the defendants in suit?
Decided against the plaintiffs and this judgment will not operate
as resjudicata against the defendants in suit.
9. Whether the plaintiffs served valid notices under Sec. 80 C.P.C.
(Deleted vide order dated May 22/25, 1990).
11. Is the property in suit the site of Janam Bhumi of Sri Ram
Chandraji? .
13. Whether the Hindus in general and defendants in particular had
the right to worship the Charans and 'Sita Rasoi' and other idols
and other objects of worship, if any, existing in or upon the property
in suit?
14. Have the Hindus been worshipping the place in dispute as Sri
Ram Janam Bhumi or Janam Asthan and have been visiting it as
a sacred place of pilgrimage as of right since times immemorial?
If so, its effect?
19(a).Whether even after construction of ‘the building in suit
deities of Bhagwan Sri Ram Virajman and the Asthan Sri Ram
Janam Bhumi continued to exist on the property in suit as alleged
on behalf of defendant No. 13 and the said places continued to be
visisted by devotees for purposes of worship? If so, whether the
property in dispute continued to vest in the said deities?
19(c). Whether any portion of the property in suit was used as a
place of worship by the Hindus immediately prior to the
construction of the building in question? If the finding is in the
affirmative, whether no mosque could come into existence in view
of the Islamic tenets, at the place in dispute?
Issues No.11, 13, 14, 19(a) and 19(c) decided against the plaintiffs.
12. Whether idols and objects of worship were placed inside the
building in the night intervening 22nd and 23rd December, 1949
as alleged in paragraph 11 of the plaint or they have been in
existence there since before? In either case, effect?
Idols were installed in the building in the intervening night of 22/
23rd December, 1949.

The verdict of the
Allahabad High Court
runs to 8,189 pages in all.

publication of verdict
on its website, http://

allahabadhighcourt.in.

But due to heavy rush,
the website crashed.

The Allahabad High |™ 17. Whether a valid notification under
Court had made Section 5(1) of the U.P. Muslim Wagf Act
arrangement for No. XIII of 1936 relating to the property

in suit was ever done? If so, its effect?
(This issue has already been decided
by the learned Civil Judge by order
dated 21.4.1966).

B 18. What is the effect of the judgdment

A.

of their lordships of the Supreme Court in
Gulam Abbas and others Vs. State of U.P. and others, A.LR.
1981 SC 2198 on the finding of the learned Civil Judge recorded
on 21st April, 1966 on issue No. 177

Decided against the plaintiffs and in favour of defendants.
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u 19(b). Whether the building was land-locked and cannot be reached |

except by passing through places of Hindu worship? If so, its effect?
“*Decided against the plaintiffs and in favour of the defendants.

u 19(d). Whether the building in question could not be a mosque under
the Islamic Law in view of the admitted position that it did not have
minarets?

A-Decided against the plaintiffs and in favour of the defendants.

® 19(e). Whether the buildin g in question could not legally be a mosque
as on plaintiffs own showing it was surrounded by a graveyard on
three sides.

A-Decided against the plaintiffs.

® 19(F).Whether the pillars inside and outside the building in question
contain images of Hindu Gods and Goddesses? If the finding is in
the affirmative, whether on that account the building in question
cannot have the character of Mosque under the tenets of Islam?

A-Decided against the plaintiffs and in favour of the defendants.

- 20(a). Whether the Wagf in question cannot be a Sunni Wagf as the
building was not allegedly constructed by a Sunni Mohammedan
but was allegedly constructed by Meer Bagi who was allegedly a

Shia Muslim and the alleged
Mutwalis were allegedly Shia
Mohammedans? If so, its effect?
A-Decided against the plaintiffs.
®  20(b). Whether there was a

“Here is a small piece of
land where angels fear to
tread. We do not propose to
rush in like fools.” — Justice
Sibghat Ullah Khan.

Mutwalli of the alleged Waqf and
whether the alleged Mutwalli not having joined in the suit, the suit is
not maintainable so far as it relates to relief for possession?

A.-5yit is not maintainable and the issue is decided in favour of the
defendants.

B 21. Whether the suit is bad for non-joinder of alleged deities?

A-Decided against the plaintiffs and in favour of the defendants.

® 3. If the Wakf Board is an instrumentality of state? If so, whether
the said Board can file a suit against the state itself?

® >4 1f the wakf Board is state under Article 12 of the constitution? If
so, the said Board being the state can file any suit in representative
capacity sponsoring the case of particular community and against
the interest of another community?

A-ssues No.23 and 24 are decided against the plaintiffs and the suit is
not maintainable.

B 15, Whether demolition of the disputed structure as claimed by the
plaintiff, it can still be called a mosque and if not whether the claim
of the plaintiffs is liable to be dismissed as no longer maintainable?

B 6. Whether Muslims can use the open site as mosque to offer
prayer when structure which stood thereon has been demolished?

5‘ Issues No.25 and 26 are decided against the plaintiffs and in favour
of the defendants.

B 27. Whether the outer court yard
contained Ram Chabutra, Bhandar and
Sita Rasoi? If so whether they were also
demolished on 6.12.1992 along with the
main temple?
i A. Yes, issue is decided in positive.
® 6. To what relief, if any, are the plaintiffs or any of them, entitled?
B >) Whether the suit is liable to be dismissed with special costs?
A- plaintiffs are not entitled for any relief. The suit is dismissed with
easy costs.
(We propose to publish brief summary of other cases decided by
the Lucknow Special Bench in the forthcoming issues. Ed.)
We regret to inform the sad demise of the following persons
®  V.T.Rayaraddi, Senior Advocate expired on 11.09.2010

“Every body is jumping
guns without reading the
judgment.”  —-Mukul
Rohatgi, Senior Advocate.

® M.C.Pattanashetti, Advocate expired on 12.09.2010

EVENTS & HAPPENINGS 5

® 0On 17.09.2010 Karnataka Chapter of Indian Federation of
Women Lawyers had organised an interactive programme with the
Chief Justice of Karnataka, J.S.Khehar in the Patron-in-Chief Hall of
Karnataka High Court. '

®  Advocates Academy, Bengaluru and AAB jointly organized
a programme to inaugurate the academic activities of the Academy
for the year 2010-2011. The programme was inaugurated by the
Governor of Karnataka, H.R.Bharadwaj.

® On 15.09.2010 a lecture programme was organized by
Bangalore Literary Union on the importance of Vachana Sahitya.
Aravind Jatti, President, Basava Bhavana delivered the lecture.

Torture Bill faces uncertainty

The Prevention of Torture Bill passed in the Lok Sabha without
much debate is facing severe criticism from its supporters and
opponents alike.

To ratify the UN Convention against Torture of 1975, of which
India was a signatory, the Government drafted the Bill and got it
hurriedly passed in the Lok Sabha. But it is facing stiff resistance in
the Rajya Sabha.

Experts have pointed out serious lapses in the Bill. To begin with
the term “Torture™ has not been properly defined in the Bill.

“The bill describes torture only as suffering grievous injuries,”
said senior Supreme Court lawyer Prashant Bhusan. Electric shocks
and water drowning might not inflict “grievous injuries” but they were
still acts of torture, Bhusan pointed out.

The nationalist party, BJP has commented that the Bill will
“handcuff” police officers against criminals and terrorists.

Another loophole is the lack of provision for compensation in the
bill for torture victims. The Bill only provides for punishment for the
police officials responsible for torture with upto 10 years of
imprisonment. The time limit set in the Bill for filing a complaint against
torture is six months.

Moily not satisfied with
functioning of CAG

The Comptroller and Auditor General (CAG) of India has come
under the verbal attack of the Union Law Minister, Veerappa Moily
for not performing satisfactorily.

Experssing dissatisfaction over the performance of the CAG Moily
said, “post-mortems are good but they can be conducted only when a
patient is dead. Scandals and scams are known even when they are
being planned and executed. If audit draws attention to them forthwith
in a well-published manner, such scandals can be halted mid-stride,”

Pointing out the area of failure, Moily observed, “CAG has not
fulfilled for what it was conceptualised by the constitution framers,
namely to stop corruption.”

Cus_toms lws nonf‘ ed new daty ]

Wanted LLB graduate with one or two years
work experience for  a lawyer’s office. Salary
- commensurate with skills and experience.

Please call 080 656560125

or mail resume to.infO @Vmplaw.co.in__-
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