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All India Conference

The Karnataka Chapter of
Akhil Bharathiya Adhivakta
Parishad will be hosting the
First State Level and Second
All India Level lawyers'Confe
rence on 28th&29th Dec.93 at
Bangalere. According to Par-
ishad sources Justice H.R.
Khanna, former Supreme
Court Judge, will inaugurate
the Conference to be attended
by a large number of jurists
and lawyers from all over
the country. In this connect-
tion a Souvenir wiil also be
published by the Parishad. A
reception committee has been
set up in this regard under
the Chairmanship of Sri M.
Rama Jois. Rs. 100 has been
fixed as the delegates fee.

Prescription of

age limit assailed

One Ms. Andal has filed a
Writ Petition in the High
Court of Karnataka seeking a
writ of mandamus to K.S.B.C.
to enroll her as an Advocate.
The State Bar Council had re-
cently refused to enroll her
as an advocate on the ground
that she is over aged. The
Petitioner has also assailed
the validity of the Notificat-
ion of the All India Bar Coun-
cil prescribing 45 years as the
maximum age limit for enroll-
ing as an advocate and
published in the GO| Gazette
dated 25.10.93.

Appointments

By a Notification dated
29.11.93 Ajay Kumar Patil, M.
B. Prabhakar, S.A. Nazeer, N.
K. Ramesh, M.S. Poojari and
M.R. Shantha Kumari have
been appointed as Govt.
Pleaders inthe High Court for
a period of 3 years.

- should exercise

20 POINT PROGRAMME ADOPTED

The joint Conference of the
Chief Ministers and Chief
Justices which met on4.12.83
at New Delhi Under the presi-
dentship of the Prime Minis-
ter P.V. Narasimha Rao adop-
ted a resolution containing 20
recommendations aimed at
reducing the number of pend-
ing cases and providing spe-
edy jatkice. This was disclos-
ed by Minister of State for
Law H R. Bharadwaj in @a news
conference held at the con-
clusion of the one day
conference.

In asignificant observation
the Chief Ministers and Chief
Justices noted that “"unsatis-
factory appointment of Judges
could contribute to accumu-
lation of arrears and to deter—
ioration of ' the quality of
justice administered by
Courts’’. They felt that the
Censtitutional functionaries
‘‘greatest
amount of care in the appoint-
ment of Judgesso as to
ensure that only persons who
have, among other things,
requisite legal expertise,
ability to handle cases, proper
personal conduct, ethical
behaviour, firmness and fear-
lessness’”.

The Conference was of the
view that Courts are notin a
position to bear the entire bur-
den of justice system and a
number of disputes could be
resolved by alternative mech-
anism suchas Arbitration,
mediation and negotiation.
It was also felt that Lok Ada-
laths could be given legal
status.

Some of the recommendat-
ions of the Conference as

contained in the 20 point pro-
gramme are a) 40% represen-
tation to subordinate judici-
ary in the appointment of
Judges b) appointment of
Judges in the Superior Courts

- atleast 4 months in advance
of occurance of vacancies ¢)
appointment of Committees
to go into the question of el-
imination of frivolous litigat—
ions and compounding of off-
ences punishable underIPC
d) fixing of time limits for
delivering judgments which
are reserved e) exercise of
restraint in granting adjourn—
ment f) specifications of
deadlines for disposal of ca-
ses in which interim orders
are made, g) introduction of
Computers and other modern
office equipment in all High
Courts and h) setting up of
a Committee of Lawyers and
Judges to go into the question
of lawyers® strikes.

AAB Office Bearers

In the Governing Council
meeting of the AAB held on
6.12.93 Mr. A. Lobo eard
Mr. K. Vijay Kumar were ele-
cted as Vice-President and
Joint Secretary, respectively,
of the High Court Unit.

y) ~ Humour in Courts
¥

The Accused who was
charged of burglary had just
been acquitted.

Accused : “‘Well, Good bye.
I will drop in to
your residence
some time”’.

Lawyer : “*Alright, but make
it in the day time,
please ! **

gy

Novel Stir

Recently Advocates of Hubli
resorted to a novel method of
protest to ventilate their diss-
atisfaction about lack of fur-
niture in the 11 Court Halls.
As the Court opened at 11
a.m. on 23-11-93 as usual the
lawyers entered Court Halls
accompanied by coloured ca-
rpets. After spreading them
on the ~yound the lawyers
squatted' on them. The Dis-
trict Judge unsuccessfully
tried to make the lawyers not
to resort to such protest.

Although the new building
housing 11 Courts was constr-
ucted in the year 1983 no
furniture worth the name was
furnished by the authorities
according to the Bar Associat-
ion President SriC. S. Patil.
Particularly chairs were not
made available in the Court
Halls and even the small num-
ber of old chairs which were
available have become unus-
able. According to Mr. Patil
a proposal for sanctien of
Rs. 10 lakhs for the purpose
ot purchase of furniture was
sent by the District Judge a
couple of years ago which was
not readily accepted. Under
the circumstances the District
Judge sent a revised propesal
scaling down the requirement
to Rs.4 lakhs. Even that
proposal was not sanctioned &
under the circumstances the
lawyers and the litigants were
deprived of even the seating
facility.

In reaction to this stir of
Hubli lawyers the State Gov-
ernment was forced to sanct-
ion a sum of Rs. 4 lakhs to the
District Judge. Sri Harnaba-
I1i Ramaswamy, the Law Min-
ister, made an announcement
in Bangalore to this effect on

 25-11-93°
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A Constitution under which laws are modified or

repealed every new and then cannot be said to be

stable or well orgamised

— M. K. Gandhi

Role of Bar Associations

The recent seize of Hazrat-
bal mosque in Srinagar by the
Indian defence forces has
brought into limelight the rale
played by the J & K Bar Ass-
ociatien. The Bar Associa-
tion filed writ petition and
obtained orders from the J & K
High Court to the effect that
food, water and warm blank-
ets must be supplied by the
Government to the persons
holed up in the mosque besides
making arrangements for their
medical check up from the
Distriet Surgeon. Apparently
the Bar Association seems to
have been motivated by its
concern for the alleged viol-
ation of human rights.

The role of the Bar Associa-
tion did not end up with those
efforts and reportedly the Hu-
rriyat members wanted the
office bearers of the Bar Ass-
ociation must be permitted to
visit the shrine alongwith
others named by it to certify
that the holy relic of the Pro-
phet preserved in the shrine
is intact. The Hurriyat in its
memorandum to the State
administration threatened that
in the absence of such perm-
ission being granted it will
not certify that the holy relic
is safe and intact in the shrine.

In the light of these facts
one may wonder as to what is
the role of a Bar Association
under the law and the Const-
itution. When the nation’s
security and integrity is thre-
atened by certain forces whe-
ther a Bar Association be jus-
tified in acting in a concerted
manner which is likely to give
an impression that the Bar
Association is acting in a pa-
rtisan manner that too against
the national interest Today it
may be a solitary instance.
However, there may be no
guarantee in the emerging

national scenario that such
instances will not crop up
in future.

Therefore, a situation has
now emerged requiring the
attention of the Government &
the Bar Council to have an in-
depth study of the problem
andto find remedies against
such trends. This aspect is
of a vital importance in as
much as a Bar Association
enjoys certain prestige in the
society and the Bar Asscciat-
ion is held in esteem by other
social forces of the land.
While it may be open to a Bar
Association to act in public
interest and react to the mat-
ters of public concern it hasto
exercise this option with ut-
most care and caution. Nee-
dless to state that eny right
vested in an organisation is
subject to corresponding obl-
igations that organisation is
expected to discharge towards
the society. A blind concern
in favour of forces which are
acting against the national
interest in the name of safe-
guarding human rights, can-
not be allowed to be exarcised
in an irresponsible manner.

Bar Associations cannot be
an exception to this require-
ment. Before other Bar Asso-
ciations resort to such unwa-
rrented actionsthat too against
national interest certain Code
of Conduct for the Bar Assoc-
iations will have to be laid
down by the authorities con-
cerned. There is no scope
for being complacent in this
regard.

Senior Advocates

By a Notification dated
1.12.93 the High Court has
designated P. Vishwanatha
Shetty, P.P. Muthanna, V.
Tarakaram and G. Chander
Kumar as Senior Advocates.

THE

SCAM

(Its Genesis and causes)
C B. Srinivasan, LL.B., Advocate

( from the last issue)

directly and physical delivery
of the securities became diff-
icult, cumbersome, time cons-
uming and therefore impossi-
ble. Austerities are good for
health and keep life buoyant.
But, their practise is easier
said than done. |[tis at such
a juncture the man looks for
simpler alternatives.

The birth of brokers

As a commodity comes to
market it draws a broker as
does substance a shadow. All
sales and purchases attract
middle men and it} is ,tl_ard to
find transactions without that,
This proved true of the sales &
purchase of the Govermment
securities also. The presence
of brokers became such a rea-
lity and also ebsession that
let alone individual banks ap-
preaching brokers the Reserve
Bank of India itself took pes-
sive note of their existence &
the operations through brokers

from the beginning. A clear
usage developed and without
anybody being able to trace the
legitimacy of these professi-
onals [brokers] the wusage
outweighed all other written
and unwritten rules. When
the practice became oppressive
because of unbearable influ-
ence of these intermediaries
the RB | appointed a commit-
tee to review the legitimacy
of these brokers and ather
cognate affairs. This Commit-
tee is known as theCommittee
to Review the Working of the
Monetary System (CRWMS).
The report of this Committee
made some pertinent observ-
ations.

“*The Reserve Bank has no
special Representative in the
market and makes use of the
services of stock brokers. It
maintains an approved list of
brokers and the brokers are
selected on the basis of rep-
utation, financial standing,
volume of business etc. The

market, however, is served by
stock brokers who act as inte-
rmediaries between prospect-
ive buyers and sellers of Gov-
ernment Securities. The Re-
serve Bank also enlists the
services of brokers. Only a
few of them are said to be
active in the _securities
market."”

As a matter of fact, not
only was the system of depe-
ndance on brokers thus reco-
gnised, the participants invol-
ved permissible services and
tongue twisting phrases. One
such phrase was called
**Switch Transaction Facility™"
(STF) with three men acting ;
the two bank representatives
and broker acting as aconduct
between them. It remained
no more a secret that the bro-
ker got commission from beth
ends and may be even some
premium for his meaningful
silence. One direct effect of
this practice was it allowed
liason and among brokers
hierarchy grew. The top ba-
nkmen and the top brokers
developed such courtship
that among bankers an impre-
ssion was simulated that
brokers could allow to work
in tandem with the banks if
the banking system had to get
going. On his part the broker
built up such metier with only
a telephone and some hand-
some furniture as his stock-
in-trade he could get the
things done from the bankers
and naturally other professio-
nals looked him with envy.
The telex, the FAX and other
gadgets and blithe business
helped the boosting of the
image of the brokers. The
personal computer and
the sleek decor of the
brokers office establishiments
drew such outward impressi-
ons among the general public
that he was considered to be
a financial vizard. If a Nurs-
ing Home is the rame for a
felt necessities of the times,

(to be continued)
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Article 356 - Scope of Judicial Review

Justice (Retd-) M. Rama Jois

(from the last issue)

articles confer power on the
Central Government to ensure
that the Government of the
State is carried on in accord-
ance with the provisions of
the Constitution. )

These articles indicate that
the use of power underArticle
356 should be as last resort
after exhausting the power
under Article 2586, to give di-
rections to the State Govern-—
ment concerned, and after di-
scharging the duty of giving
the necessary assistance to
the State as required under
Article 355, to deal with inte-
rnal disturbance if any.

If the power under article
356 is used honestly for the
purpose for which it is confe-
rred, one can hardly have any
objection. Every patriotic ci-
tizen is certainly interested in
the functioning of Governm-
ent in gach of the States in
accordance fwith the provis-
ions of the Constitution. Ho-
wever, when the ruling party
at the Centre misuses the po-
wer in its own interest on ac-
count of its intolerance towa-
rds any other party ruling in
any state and to secure the
power to rule the state which
was not given to it by the
* Political Sovereign *in the
election, through Article 356
it would be aclear case of
abuse of power.

After the commencement of
the Constitution on 26th Jan-
uary 1950 the earliest use of
the power under Article 356

was in Punjab on 20th June .

1951. It was on account of
internal disputes within the
Congress Party, as a result
of which Sri. Gopichand Bhar-
gav, the then Chief Minister,
resigned on 16th June 1951,
But the Assembly was neot
dissolved.

On the very second occas-
ion, cn 31-E=1959 the first
abuse of power under Article
356 was made. In the general

election of 1957 to the Legis-
lative Assembly of the State
of Kerala, the Communist
Party was elected. Sri. E.M.S.
Namboodripad became the
Chief Minister. The people
chose to entrust the Govern-
ment to the Communist party
in exercise of their democra—
tic right under the Constitut-
ion. The party had the man-
date to run the Government
for five years. It was unbea-
rable f7orthe ruling party at
the Centre. "It engineered a
public agitation against the
elecied Government and the
said agitation was made a
ground for dissolving the As-
sembly and cutting short the
tenure of office of the elected
party for five years, from the
date on which it entered
office. By this an unhealthy
trend was inaugurated, abus-
ing the sacred power and
trust, conferred on the Cent-
ral Government under Article
356 of the Cagnstitution.

Sri. Rajgopala Chari, one of
the greatest statesmen of our
times wrote in Swarajya dated
30th June 1959 deprecating
the action so taken and al:o
about its serious implicat-
ions :-

“*A million votes may place
a party in power in accorda-
nce with the Constitution,
but twenty thousand men who
dislike the decision can create
a situation by the methods
now employed, under which
no Government can functiom
without the use of ugly force.
And the use of such force
will bring with it strained
passions that will destroy
order, and make government
impossible.
XAXX XXX XX
Much better would it be for
the Congress to obtain a law
from Parliament that where
any party other than the Cong-
ress win in any general elect-
ion, the Governor can order
a new election after such
(to be continued)

Transfers [ Promotions

The following Judicial off-
icers of the cadre of District
Judges have been transferred,
with immediate effect (Nove-
mber1993),and assigned new
charges as under :

C.N Aswathanarayana Rao,
Chief Judge, Court of Small
Causes, Bangalore City as Di-
sirict & Sessions Judge, Ban-
galore Rural District ; N. S.
Veerabhadraiah, District &
Sessions Judge, Bangalore
Rural District as Member,
K.A.T., Bangalore ; P. Seeth-
aramaiah, V ACCJ, Bangalore
City as Chief Jucge, Court of
Small Causes, Bangalore City;
T. J. Mariappa, Member,
K.A.T., Bangalore as Presiding
Officer, Labour Court, Banga-
lore ; A.R. Siddiqui, IX ACCJ
Bangalore City as Member,
K A.T., Bangalore ; A. Krishn-
appa, Presiding Officer, Lab-
our Court, Bangalore as XVII
ACCJ, Bangalore.

The following Civil Judges
have been promoted to the
cadre of District Judges znd
are assigned the charges as
under ;

P. T. Patil, | Addl. Judge,
CSC, Bangalore City as 111 Adl.
DJ & SJ, Mysore ; M. Shamb-
hulingappa, CMM, Bangalore
Cityas V ACCJ, Bangalore
City ; H. P. Desigowda, Addl.
Registrar, Rly. Claims Tribu-
nal, Bangalore as |X ACCJ,
Bangalore City ; C. V. Linga
Reddy, IV ACMM, Bangalore
City as XI ACCJ, Bangalore
City; M. Chidananda Rao,
VIIT ACMM as CMM, Banga-
lore City ; N. N. Dharwadkar,
X ACMM as ACCJ, Hubli.

The tollowing Munsiffs are
temporarily promoted to offi-
ciate as Civil Judges and pos-
ted to the <charges noied
below :

P. v. Singri, Munsiff & JM
FC, Sedam as IV ACMM, Ban-
galore City; S.S. Kambar,-
Prl. Munsiff, Gadag as X
ACMM, Bangalore City ; Ken-
chegowda, Prl. Munsiff,
Belgaum as | Addl. Judge.
CSC, Bangalere City ; Yesh—
oda S. Armugam, Dy. Regis-
trar, CCC Mayo Hall unit as

VIiiF ACMM, Bangalore City ;
lgbal Patel, Prl. Munsiff &
JMFC, Tumkur as ACJM, Ba-
ngalore Rural Dist. and T.
Hariyappa Gowda, Prl. Muns-
iff, Madhugiri as 11l Addl.
CJ, Mysore.

Around the Courts
O Coorg Land and Revenue
Regulation, 1899 : Full Bench
of the Karnataka High Court,
consisting of Chief Justice
S.B. (Majmudar, Justice M.
Ramakrishna and Justice R.V.
Raveendran, by its Judgment
and Order dated 22/10/93 held
that holders of Jamma Bane
lands in Kodagu district are
not full owners thereef but
have limited privileges Viz.
to hold the lands free of rev-
enue, to utilise the same for
grazing the cattle, to take
leaf manure from the trees for
the purpose of utilising it for
agriculture and to take fire-
wood and timber required for
agricultural and domestic
purposes. Dismissing the
Writ Petitions filed by C. K.
Poovaiah and others the Court
upheld the validity of the
memo issued by the D. C. in-
structing the Tahsildars and
Sub-Registrars to refuse reg-
istering documents and Sale
Deeds relating to sale of Ja-

. mma Bane Lands.

Cheekere Kariyappa Poov-
aiah V/s State of Karnataka
I.L.R. 1993 Kar 2969 (FB)

[0 Dowry Prohibitien Act, 19-
61 Secs.3, 4 and 8A: The same
Full Bench by its Judgment &
Order dated 23/10/93 upheld
the Constitutional validity of
Sec 8A of Dowry Prohibitien
Act. The Court observed that
the burden of proof rested on
the prosecution to establish
the basic facts and ingredie-
nis for bringing home the
offences under Secs 3 and 4
of the Act will have to be di-
scharged beyond reasonable
doubt. In this view of the
matter the burden of proof
rested on the accused that he
did not commit the offence
under the Act is Constitutio-
nally valid.

Harikumar V/s State of Kar=-
nataka 1.L. R. 1993 Kar 3035
(F B).
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Posting of New Munsiffs

The fellowing newly appo-
inted Munsiffs have been
posted to the vacancies noted
against their names as per
Notification Ne. LAW. 45.
LAC. 93 dated 8.10.1993.

B S. Bhagyaratha as |Ill
Addl. I Munsiff, Mysore; K.J.
Mohiuddin as |1 Addl. Mun-
siff & JMFC, Tumkur; K.
Gopalakrishna as Munsiff &
JMFC, Nargund; B.B. Channa-
basappa as Munsiff & JMFC,
Belur; H.M. Nanjundaswamy
as Munsiff & JMFC, Siddapur;
S.H. Hosagoudar as Addl.
Munsiff & JMFC, Bidar; R.
Badamikar as JMFC, Chikodi;
K.S. Thimmannachar as Mun-
siff & JMFC, Kollegal; S,K.
Kuragodi as Munsiff & JMFC,
Koppa; B.G.N. Somayaji as
Munsiff & JMFC, Tarikere; G.
Basavaraja as JMFC, Il Court,
Mysore; R.B. Dbarmagoudar
as Addl. Munsiff & JMFC,
Hukkeri; G.V, Vijayakumar as
Addl. Munsiff & JMFC, Put-
tur; Shivasharanappa as Mun-
siff -& JMFC, Sindhanovor;
A.M. Nagaswamy as Munsiff
& JMFC, Bagepalli; S§.Shimpi
as Munsiff & JMFC, Jewargi;
1.P. Bidari as Munsiff & JMFC,
Afzalpur; D.V. Patil as Mun-
siff & JMFC, Gundlupet; D.K.
Basalingappa as Munsiff &
JMFC, Chintamani; M. Lax-
manrao as Munsiff & JMFC,
Gangavathi;  Shankargouda
Patil as Munsiff & JMFC,
Basavana Bagewadi; S.L.K.
Vantigedi as Munsiff & JMFC,
Kushtagi; G.B. Mudigoudar
as JMFC, 11l Court, Manga-
lore; N.N. Yalavatti as Il
Addl. Munsiff, Mangaiore;
G R. Sangreshi as Addl. Mun-
siff & JMFC. Buntwal; V.H.
Sambrani as Munsiff &
JMFC, Aland; M.V. Jadar as
Addl. Munsiff, Chitradurga;
U.l. Balekundri as Munsiff &
JMFC, Bilagi; A.N. Pattan as
Addl. Munsiff & JMFC, Sirsi;
S.R. Thulasiram as Addl.
Munsiff & JMFC, Virajpet;
M M. Srinivas Gouda as Addl
Munsiff & JMFC, Hospet and
K.P. Tukarameppa as Munsiff
&JMFC, Heggadadevanakote.

NEWS FOCUS

O ©On 27-10-93 Dr. Channa-
basanna, Director, NIMH-
ANS, addressed the members
of AAB, Magistrates” Court
Unit onthe topic "' The Law
onMentallyRetarded Persons”’

O On 30-10-93 Mr. H. T.
Sangliana, Special Commis—
sioner of Police, Bangalore.
addressed the members of
AAB, Magistrates” Court Unit
on the topic '‘Speedy disposal
of criminal cases'”.

[J On6-11-23C.C.H No 24
was inaugurated in Bangalore
to exclusively deal with Lok-
ayukta cases. Sri. M. N. Sh-
ankar Bhat has been posted as
the Presiding. Officer.

). On 23.:11. 93 Sri. K.N.
Subba Reddy addressed the
members of AAB about his
experience during the recent
visit to United States and the
continent.

[J On 26.11.93 there was
substantial dislocation of
Court work due to token strike
of NGOs.

] 2.12.93 Mr. K. N. Subba
Reddy, President, AAB addre-
ssed the members of AAB of
Magistrates’ Court Unit on the
topic Working of Law and Ju-
stice Department in America ™’
Mr. Chidananr.a Rao, C M M.,
was the chief guest.

[ On4-12-93 Mr. H. D. De-
vegowda, M. P., addressed
the members of the AAB
City Unit

O On 10-12-93 M. P Kesh-
ava Murthy, Minister for For-
ests. addressed the members
of AAB on the topic “‘Develo-
pment and Protection of Fore-
sts in Karnataka“’'. B. K. Som-
asekhara, Principal City Civil
Judge, wasthe chief guest

NEWS SPECTRUM

] Recently the German Fed-
eral Court ordered that a Uni-
versity clinic must pay the
plaintiff 14.800 Dollars in da~-
mages for mistakenly destro-
yed his frozen sperm. The

plaintiff had deposited a fro-
zen sperm in Marburg Unive-
rsity clinic store before he un-
derwent an operation for tu-—
mor in the bladder which was
to render him sterile. How-
ever, the sample was destro-
ved by accident. It was held
that the sperm was the part of
the bedy of the plaintiff and
the University clinic has cau-
sed grievous harm to the body
of the plaintiff with the loss
of his sperm.

[J Seventeen men said to
have been sexually molested
by Jason Sigler (55), a form—
er Roman Catholic priest who
left his priesthood in 1982
after being charged with sex—
ually abusing a child, have
agreed for a 13 million Doll-
ars settlement. The priest
had pleaded guilty ayear after
being charged with molestat-
ion. More than 30 people
have sued the archdiocese of
Santa FE, New Mexico, say-
ing its priests abused them
when they were children.

Miscellany

[ Inthe elections held on
13-10-93 Mr. Bhakthavachla
Advocate, has been electeci
as the Vice-President of the
Karnataka State Council for
Child Welfare for a term of
3 years.

[0 Inthe elections held on
31-10-93 Prof. V, Narayana
Swamy, Advocate, has been
elected as the Joint-Secretary
of the Karnataka Pradesh Bal-
ija Sangha, Bangalore.

[] - During November 93 B.L.
Vijaya kkumar, Advocate, shif-
ted his chamber/residence to
No. 32, Michael Palyam, New
Thippasandra, Bangalore-75.

[0 Ms. T. Kanakadurga, an
Advocate of Bengalore. rece-
ived Mukesh Goswami Memo-
rial Prize for securing highest
marks in the examination co-
nducted by the Supreme Court
of India during 1992 among
the Advocates who had app-
lied for being recognised as
Advocates on Record.

[1 During the Ist week of
December 93 V.T.Raya Raddi
and other advocates have
submitted a Memorandum to
the Chief Minister to shift the
CAT & KAT to the old KGID
building.

Appointment to SC

The President of India has
appointed Justice Manoj Ku-
mar Mukherjee. Chief Justice
of the Bombay High Court,
Justice Faizanuddin, Judge of
the M.P. High Court and Jus-
tice Banwari Lal Hansaria,
Chief Justice of the Orissa
High Court, as judges of the
Supreme Court. Their appoi-
ntment takes effect from the
date they assume charge of
their offices.
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