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Uttarakhand HC grants ‘living  Trust not ‘person’, cannot be
entity’ status to Ganga Yamuna complainant under CP Act: SC

In an unprecedented order the Uttarakhand High Court
conferred status of ‘living entities’ on the river Ganga and one
of its tributaries, Yamuna.

The order passed on 20th March by a division bench of the
Court, referred to the river as “Ganga Maa” (mother Ganga). It
also deliberated on the nature of God. The judgment likened the
rivers to God. _

The High Court reasoned that if God can be personified in
the form of an idol, river is also one form of expression of God.
Then the order went on to cite several Supreme Court decisions
to the effect, “a Hindu idol is a juristic entity capable of holding
property and of being taxed” through those “who are entrusted
with the possession and management of its property”. Similarly,
river can also be an artificial

A Trust, even if registered, is not a juristic person therefore,
cannot maintain a complaint under the provisions of the
Consumer Protection Act, said the Supreme Court recently,
confirming the view taken by the National Consumer Disputes
Redressal Commission (‘National Commission).

A short question fell for SC’s consideration in a batch of Civil
Appeals namely, “whether a complaint can be filed by a Trust
under the provisions of the Consumer Protection Act, 1986 (for
short, ‘the Act’)?”. This batch of appeals challenged the order of
the National Commission that answered '’.c question in the
negative.

It was brought to the notice of the Court that Sec. 2 (c) bf the
Act provides for a ‘Complainant’ making a complaint when he is

person being represented by
those in its management,
reasoned the Court in support of
its order.

Isolated events of long past not
cruelty: SC 3

Refusing to consider few isolated events of long past as
cruelty on the part of a woman, the apex Court recently in an
appeal, refused to confirm the judgment granting the relief of
divorce to her estranged husband.

Explaining the nature of events to treat them as meting out
cruelty, the Court said, “the incidents alleged should be of
recurring nature or continuing one and they should be in near
proximity with filing of petition”. The Court further clarified as
to what constitutes cruelty within the meaning of Sec. 13(1)(ia)
of the Hindu Marriage Act, 1955 saying, “few isolated incidents
of long past and that too found to have been condoned due to
compromising behavior of parties cannot constitute an act of
cruelty within meaning of Sec. 13(1)(ia)”.

The Court was hearing the appeal filed by wife, Suman
whose husband was able to obtain a judgment and decree of
dissolution of marriage from the Court of Family Judge which
was upheld by the Delhi High Court.

Before adverting to the facts of the case, the Court noticed
the law on the point. The word ‘cruelty’ used in the Hindu
Marriage Act has not been defined anywhere in the Act.
‘Cruelty’ within its fold includes both physical and mental
cruelties. So far as mental cruelty is concerned, a three judge
bench of the apex Court in Sumar Ghosh succinctly explained
what it is. The judgment broadly enumerates 16 category of
cases which are considered relevant while examining
the question as to whether the facts alleged and proved |
constitute ‘mental cruelty’ in order to attract the {
provisions in Sec. 13(1) (ia) of the Act.
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aggrieved. Sec. 2(b) defines
“Complainant’ to mean persons,
body of consumers,
Governments, but does not
include a ‘Trust’. The Court also
approached the question from another angle, namely,
from the definition of the term ‘Consumer’. Sec. 2(d)
of the Act defines ‘Consumer’. The definition starts

2017 to be year of Victims of
crimes

In a reference to apex Court’s unprecedented 90 minute
hearing in the middle of night on the plea by Yakub Memon, a
Mumbai bomb blast convict, CJI, J.S.Khehar said the legal
machinery in our country works over time for giving terrorists
and criminals access to justice but neglects to reach out to their
victims. He was speaking at an event organized by the National
Legal Services Authority (NALSA). It may be recalled that
hours before he Was to be hanged for a terrorism offence,
Yakub Memon had knibcked on the doors of the top Court with
his writ petition challenging rejection of mercy petition by the
President of India. A bench of three judges had sat in Court hall
No.4 at midnight 3 O’clgck to hear and dispose of his petition.

CJI, who is also the pdtron-in-chief of NALSA said, "Ours is
a strange country. The bigger the criminal, the bigger is the
outrage. As we have seen before that the convict in a terrorist
crime who has failed up to the Supreme Court and also in his
review, can get access to justice in a manner that we
extend”. Lamenting that same kind of treatment is not
meted out to victims of crime, he said, "I have |
wondered over the years, what about the victims. I

Lahari Advocates Forum Tri-decennial Fund

In view of the tri-decennial celebrations of Lahari
Advocates Forum, a Tri-Decennial Fund has been established
for the purpose of a series of programmes to be conducted
during the year to mark the tri-decennial celebrations. Liberal
contributions are sought from members of the legal fraternity
towards the Tri-Decennial Fund.

N.S. Satyanarayana Gupta and Jai Prakash Rao. N have
contributed Rs. 50,000/ - each to inaugurate the fund.
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: The judiciary seems to have come back to square one on
judges’ appointment with the reported rejection by the
* SC collegium to the suggestion of the Centre that there should
be a permanent secretariat to assist the
collegium in appointment and promotion
of judges. The collegium also reported to
have refused to recognize Centre’s power |
to reject any names on the ground of |
“national security’. :
While there is some justification in the
collegium refusing to allow Centre’s
intervention on the ground of ‘national security’, collegium’s
refusal to the proposal to set up a permanent secretariat to assist
it in picking up right names for appointment and promotion is
not justifiable. It is possible that the ruling party at the Centre
swayed away by public opinion against any lawyer who
defended a terrorist or a hard core criminal, may reject such

Back to square one on judges’ ap'pointment

name

on the ground of threat to national security.Ina charged
atmosphere Centre may not be able to see what is threat to
national security and what is not. It may
not be able to make a distinction between
the character of a litigant/ accused and that
of his Advocate. The collegiums therefore
might have thought it not appropriate and
wise to give veto power to the executive.
But setting up secretariat is another matter
altogether. The collegium should not have
taken setting up permanent secretariat as a threat the exclusive
power it has secured to itself in a recent verdict on appointment
of judges. Secretariat will after all, only be a repository of
information required to make better choice. '

In any case, unmanned Courts and huge pendency of cases
will continue to haunt the nation, which is not a good sign.

No further investigation at post
cognizance stage

At post cognizance stage Magistrate has no power to order
for further investigation, ruled the apex Court recently. Once
on the earlier report of the investigating agency Magistrate
takes cpgnizance, issues process and accused enters appearance,
there is no question of further investigation either suo motu or
on the application of the complainant, clarified the Court. The
Court, though recognized power of investigating agency to
carry out further investigation at any stage'in terms of Sec. 173
(8) of the Code of Criminal Procedure, said power of Magistrate
is limited to order for further investigation after a particular
stage. The magistrate, however, at the request of investigating
agency, may order for further investigation at any stage,
further ruled the Court. The power to investigate further is
“_..legislatively intended to be available at any stage of
proceedings”, ruled the Court. :

- Data necessary for policy
intervention: SC

“Generation of reliable data is an essential requirement of a
policy aimed at curbing substance abuse”, said Supreme Court
recently, nudging the Union of India to gather credible data of
population affected by drug abuse. It directed the Government
to ‘complete a national survey and generate a national data base
within six months’.

A set of such directions came from the Court while disposing
of a public interest writ petition initiated by an NGO, Bachpan
Bachao Andolan to get necessary directions in the form of
mandamus to the Union of India to curb ‘alarming increase in
the use of drugs and alcohol among children in India’ and to
“formulate a national action plan for children on the issue of
drugs, alcohols and substance abuse amongst children’. The
Court finding that there is no data on the issue available with the
Government, could not issue any directions to frame
appropriate policy to curb substance abuse amongst children.
The Court, therefore, thought it fit to issue only three directions
to the Government, namely, a) to complete a national survey
and generate as national data base within a period of six months
b) formulate and adopt a comprehensive national plan within
four months, which will among other things also address the
areas of immediate concern noted earlier and c)-adopt specific
content in the school curriculum under the aegis of National
Education Policy.

Victims of Padma bridge cancellation
can sue WB: Sheikh Hasina

Bangladesh, PM, Sheikh Hasina recently said that the people
affected by the World Bank's decision on cancelling finance to
the Padma bridge project and subsequent collapse of lawsuit in
Canadian Court may file case against the bank. A Canadian
Court refused to accept that there was any corruption involved
in awarding the bridge project by Bangla Government to a
construction company in Canada.

The Word Bank had granted a credit of $1.2bn (£764m) for
the 6 km-long road-rail bridge over the river Padma in
Bangladesh. Subsequently, the nation witnessed upsurge against
the ruling Bangladesh Awami League's government accusing
the party and the Govt of involving in corruption by seeking
and accepting a large amount money from the Canadian
construction company SNC-Lavalin in exchange for awarding
them the construction contract. As a result of this scandal, the
World Bank cancelled the credit. '

During mid February a Canadian law Court acquitted three
men, two of them former executives of the SNC-Lavalin, who
had been accused of bribing Bangladesh government officials to
win a $50 million consultancy contract for construction of
bridge. Their acquittal followed a ruling by the judge that some
wiretap evidence, which the prosecution had wanted to use in
the trial, was inadmissible. Then the prosecution took the stand
that the state would not proceed further with the trial as,
without the wirefﬁ_p evidence, it no longer had a reasonable
prospect of convictién.

The ruling party in Bangla is claiming that its stand that the
project involved.no corruption has been upheld by a Court in
Canada. e
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Two Pillars Fall

hen judges and lawyers retire or die, they are heard
: no more except for the usual ritual obsequies and then
they pass out of our lives and the legal system altogether. But it
is not so in exceptional cases where while we mourn their
demise, we remember and celebrate their lives and careers. The
Indian Bar, within a span of 8 days, lost two pillars of
exceptional ability and integrity in the sad and sudden demise of
Anil Divan on March 20, 2017 and Tehmtan Andhyarujina on
March 28, 2017. The Bar and humankind are poorer by their
passing.
Anil Baburao Divan, of illustrious pedigree, was born on 15
May, 1930. But he never mentioned the

passed the All India Civil Services Examination securing the
third rank, he contemplated joining the Indian Foreign Service.
But he ultimately joined the Bar devilling in the chambers of
Seervai who had then recently been appointed the Advocate
General. He acknowledged his debt to Seervai for all that he
was in law. He appeared as Seervai’s junior in the famous
U.P.Assembly case regarding privileges and in the Kesavananda
Bharathi case among others. He was designated as Senior
Advocate at the age of 38 years. He rose to be the Advocate
General of Maharashtra in 1993 - 95. In 1996 he was appointed
Solicitor General of India and moved to Delhi. As Solicitor

General he ably assisted the Supreme Court in laying down.

great names of his lineage. He belonged to
that famed group of Bombay lawyers who !
joined the Bar in the early 1950s. His
contemporaries include such famous names
as Fali Nariman, Soli Sorabjee, Ashok
Desai, Murli Bhandare, all of whom were g
students of Chief Justice Chandrachud and
Nani Palkhivala. After a brilliant academic
career, Anil Divan joined the Bar in 1952
starting in the chambers of M.L.Maneksha,
a great lawyer known for his strict ethical
standards, integrity and etiquette. He soon worked his way up
and was designated a Senior Advocate in 1972. He worked with
the likes of Palkhivala in many cases including Kesavananda
Bharathi. He shifted to Delhi in 1979. The high point of his career
was his association as amicus curiae with the Jain Havala case in
. the 1990s. He also appeared in the case which struck down the
N]AC law which according to him compromised the
independence of the judiciary. He was at different times
President of LAWASIA and the Bar Association of India. He
did not believe in taking up too many cases and running from

one court to another. He was fair to the court and the client and

gave his best to every case. He believed that litigation explosion

was a result of people’s awareness of their rights and he was all

for it. He was a man of wide and varied interests who was

always concerned with the health of democratic institutions and

endeavoured to promote it. As one of the highest tax paying

lawyers who never accepted any fee in cash, Divan believed in
-and upheld the highest standards of probity.

Tehmtan Rustom Andhyarujina was born on 17 November,
1933. His father Rustomji Andhyarujina, a lawyer and authority
on Rent Act and H.M.Seervai were contemporaries and very
close friends for about 75 years. Tehmtan had an illustrious
academic career winning many medals and scholarships. Having

the Vishaka guidelines. He was amicus curiae in the famous
Aruna Shanbaug case regarding euthanasia. His expertise and
wisdom in law were recognised in 1998 when the Central
Government appointed him Chairman of the Committee on
Banking Laws whose recommendations led to the enactment

P of SARFAESI Act, 2002. Later,
Perspective

in 2007 he was a member of the
V. Sudhish Pai

Task Force on the Committee
on Centre- State Relations
vsudhishpai@gmail.com

Review. He as a lawyer’s
lawyer and I ud the deep black
letter learning in law. He was not flamboyant but sound and
solid. He had strong views on many matters of vital concern.
He believed that the Supreme Court has lost its essential
character and quality. He also believed that * judicial activism in
dispensing social justice has metamorphosed into a correctional
jurisdiction where no legal issues are involved and the micro
managing exercises are hung on the tenuous jurisdictional peg
of Art 32 taken with Art 21 or 14.” He brought to bear a moral
eminence on a highly mercenary and at times unprincipled legal
profession. I had the privilege of personal interactions with him
on contemporary issues and we generally thought alike.

Both Divan and Andhyarujina were greatly concerned with
the fall in standards in public institutions and systems and
bemoaned the lack of accountability as a prime reason for many
of the present day ills. They were strong and outstanding
ethical pillars of the Bar whose contribution in upholding the
rule of law and fundamental freedoms has been substantial and
significant. With their departure, their tribe has further
dwindled. They cherished and nourished the great and noble
traditions of the Bar. It is for those who are left behind to
uphold those values and traditions. They will be fondly
remembered and sor ely missed.

First Karnataka State Bar Council Women ngyers Conference

The Karnataka State Bar Council in association with the Bar
Association, Koppal organised the first ever State Bar Council
seminar for Women Lawyers on “Women and Law’ at Koppal
on February 18th and 19th, 2017. A location in North Karnataka
was specifically picked as conferences are often conducted in
metropolitan cities and the women lawyers of north Karnataka
miss out on the same. More than 450 delegates from

Divorce and Custody matters, (c) Simplification of Law
regarding Adoption of Orphan Child, (d) Surrogacy Bill, (e)
Codification, Amendment and Unification of Laws Pertaining to
Family Matters and (f) Sexual Harassment of Women at Work
Place, with experts in the respective fields talking on these
subjects. -

The discussions in the sessions sieved down into

different parts of the state attended the event.
Justice Rathnakala, Judge, High Court of Karnataka

Sneha Madinur
Bengaluru

resolutions. It was decided that these resolutions will
be placed before the Karnataka State Bar Council and

inaugurated the conference. Sanganna Karadi,
Member of Parliament, Koppal and Raghavendra Hltnal
Member of Legislative Assembly, Koppal were.the other guests.
Senior Advocate, Pramila Nesargi released thé Compendium on
‘Karnataka State Bar Council Sexual Harassment of Women at
Workplace Rules.” Incidentally, Karnataka State Bar Council is
the only Bar Council in the country to have such a sexual
harassment policy. A souvenir was also released to
commemorate the occasion.

The two day conference had interactive sessions on: (a)

Judicial Activism and Women, (b) Foreign Court Orders in

further action will be taken to implement these

resolutions. Apart from the subject resolutions, the general

resolutions included reservation of judicial posts for women in
the Higher and Lower Judiciary, reservation of posts for
women in the Karnataka State Bar Council committee,
formation of a separate ‘Lady Advocates Commlttee in every
Bar Association throughout the state.

Justice S. Sujatha of Karnataka High Court graced the
valedictory function. It was a momentous occasion and kudos to
the convener of the conference Sandhya Madinur who
meticulously organised the same.
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Trust not person...

with the phrase, ‘consumer means any person who.....
Noticing this, a Trust is neither a natural nor an artificial person,
held the Court.

“To put this beyond any doubt...” the Court also referred to
Sec. 2(m) that defines ‘Person’. The term ‘Person’ according to
this definition includes a firm whether registered or not, a
Hindu undivided family, a co operative society, every other
association of persons whether registered or not.

Having noticed these definitions, the Court held, “....it is
clear that a Trust is not a person and therefore, not a consumer.
Consequently, it cannot be a complainant and cannot file a
consumer dispute under the provisions of the Act”, to endorse
the view taken by the National Commission.

Isolated events...

Keeping in view the principles laid down in Sumar$§
Ghosl, the Court examined the grounds of appeal filed &
by the aggrieved wife. The Court noticed that the husband in
his petition for dissolution of marriage on the ground of cruel
behavior of wife, had pleaded “few isolated events of long
past’ as old as 8 to 10 years. During the subsequent years, the
husband by his conduct had condoned his wife for her alleged
cruel behavior. Noticing this, the Court refused to confirm that
there is a subsisting cause of action for the husband to file
petition. The judgment noted, “A petition seeking divorce on
some isolated incidents alleged to have occurred 8-10 years prior
to filing of date of petition cannot furnish a subsisting cause of
action to seek divorce after 10 years or so of occurrence of such
incidents”. On facts the Court drew a demarcating line to make
two classes of events, ones occurred prior to 2006 and others
after 2006. Commenting on them the Court said, “...the
incidents which occurred prior to 2006 could not be relied on to
prove the instances of cruelty because they were deemed to have
been condoned by the acts of the parties. So far as the instances

alleged after 2006 were concerned, they being isolated instances, -

did not constitute an act of cruelty”. Thus, the husband being
unable to defend the judgment and decree in his favour had to
face dismissal of his petition for dissolution of marriage.

Under the joint auspices of The ICADR and Lahari
Advocates Forum one day programme-cum interactive
session on Alternative Dispute Resolution Arbitration and
Conciliation Act, 1996 was held at Bengaluru on March 4,
2017. ]| B.V. Nagarathna inaugurated the programme. J |
(Rtd) N.Kumar, spoke on the Effect of Arbitration
Amendements-2015 on the Commercial Disputes. Aditya
Sondhi, Senior Advocate and Addl. Advocate General spoke
on Compulsory Registration of Arbitral Documents.

Updation of Members Details
The members of Lahari Advocates Forum are hereby

informed that they will be receiving phone calls from
representatives of Lahari Advocates Forum seeking their
details for updating of the Members Data base. Members are
requested to co-operate by giving the details sought for the
purpose.

BOOK-POST

To

...........................................................................................
...........................................................................................

...........................................................................................

...year of victims of crimes

have wondered over the years, what about the families
which have lost their bread earner. I have wondered over the
years, what about that acid attack victim who has been defaced
and cannot survive the society. I think about rape victims and
their lives and I wonder why we don't reach out to them."

He made a passionate appeal to those associated with the
organization to make the year 2017 a year of victims of crime.
He said, "I wish to make an appeal to you today as a patron of
the organisation. Let us reach out to the victims. Make 2017 a
year of the victims".
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Date: 1-5-2017
Obituary We regret to inform the sad demise
of the following

® On 03-03-2017 Justice (Rtd) N D Venkatesh, passed away at
Bengaluru.

® On17-03-2017 M Marigowda (77), former Addl.SPP, High
Court of Karnataka, passed away at Bengaluru.

® On21-03-2017 D Kambaiah, Advocate, passed away at
Bengaluru :
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