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Property undervaluation
invalidates auction sale

Undervaluation of the property auctioned is sufficient
ground to set aside sale, said Supreme Court recently. The Court

was examining the facts of a case in the light of the mandate
contained in Rule 90 of Order 21 in the Code of Civil Procedure.
It was a case wherein the property of the defaulting creditor
was auctioned for much lower price than its market price.

The auction sale in the case was sought to be set aside on
many grounds including the ground of undervaluation. The
apex Court however, did not consider any grounds other than
the ground of undervaluation relying upon the dicta in Rajiv
Subramaniyan, which held that
improper valuation of the
property is enough to set aside
sale. : ,

- P’ plaintiff filed suit for ,
recovery of money lent to *D’, the defendant. The suit came to
be decreed after contest by “D’. ‘P’ then initiated execution
proceedings where the ‘D’ remained absent. In his
absence a piece of immovable property, namely
agricultural land belonging to ‘D’ was attached and
auctioned. ‘D’ subsequently field application for setting

Appeal: favour accused

) ° °
when two views possible

Declining to interfere in a judgment of acquittal, the apex
Court said, merely because a view other than the view of the
trial Court is possible, appellate Court should not reverse
acquittal. The Court also made clear that when two views are
possible on the same set of material, the one favouring accused
must be accepted. '

“In an appeal under Article 136 of the Constitution of India,
this Court will not interfere with the judgment of the High
Court unless the same is clearly unreasonable or perverse or
manifestly illegal or grossly unjust,” said the Court listing out
the grounds on which alone, appellate Court may differ with
the verdict of acquittal.

Turning to the argument that another view- that of the guilt
of the accused-is possible from the records of the case, apex
Court declined to treat it as one of the grounds to interfere.
“Mere fact that another view could also have been taken on the
evidence on record is not a ground for reversing an order of
acquittal,” ruled the Court.

The Court recognizing the principle of favouring the accused
when two views are possible, said that this is a “golden thread’
running through the *web of administration of criminal justice’.
“Another golden thread which runs through the web of the
administration of justice in criminal cases is that if two views are
possible on the evidence adduced in the case, one pointing to
the guilt of the accused and other to his innocence, the view
which is favourable to the accused should be adopted,”
pronounced the Court.
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Pay and Recover’:
SC directs insurer

In a case where the driver of the offending vehicle did not
have valid license to drive, the apex Court declined to absolve
the insurer of its liability to pay compensation and directed for
payment of compensation by the insurer and for recover it
from the owner. The Court considered this as a case of “breach
of insurance policy condition but not so fundamental as to
contribute to the cause of accident'. '

In treating the present case as breach of policy condition by
the owner of the vehicle but not so fundamental as to lead to
the accident, the Court relied upon the mandate contained in

Sec. 149(2)(a) of the Motor
Vehicles Act and dicta laid down
in Swaran Singh of the year 2004.
Certain Sunil Kumar
while riding a motor
cycle met with accident and succumbed to the injuries.
Material Facts:
®
pleading and material
particulars required

Supreme Court recently ruled that in the election petition
based on allegations of corrupt practice, *material facts’ should
not only be pleaded but full particulars of those corrupt practices
must be furnished. “In case of Election Petition founded on
allegations of corrupt practice not only the “material facts’ have
to be pleaded but even the full particulars thereof have to be
furnished at the stage of filing of the Election Petition itself,”
ruled the Court. The Court traced the source of this
requirement to Sec..83(1)(b) of the Representation of People Act.

The election petition filed by Om Prakash Soni challenging
election of Navojot Singh Sidhu was based on the allegation that
the elected candidate incurred expenditures in contravention of
limit prescribed under8ec. 77(3) of the Act. The memo of
petition did contain details of the dates on which
advertisements of the candidate appeared in news papers,
particulars of news papers and cost incurred in publication. But
copies of news papers were not filed along with the petition.
Therefore, Sidhu sought for dismissal of the petition on the
ground that legal requirement has not been complied with.
When his prayer was not granted by the Court, Sidhu
approached the apex Court.

Examining the pleadings, the Court held the petition to be in
compliance with Sec. 83(1)(b) of the Act. It further ruled that
the Virendra Nath Gautam of 2007 examined the contents of the
petition in the context of Sec. 83(1)(a) and not in the context of
Sec. 83(1)(b), therefore, the Court made a distinction between
‘material facts” and ‘material particulars’. The Court also ruled
that not only *material facts’ but ‘material particulars’ must also
be pleaded in the petition.
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Avoid “un necessary arrests’ in all cases

Recently one of apex Court’s judgments having far
reaching effects on the lives of large section of society
received much criticism for being ‘anti Dalit’. On the appeal filed
by aggrieved parties arising out of the proceedings set in
motion with the complaint of certain Bhaskar Gaikwad, the top
Court of the country issued a slew of directions to deal with
complaint as also with accused. Gaikwad had alleged that his
superior officers deliberately wrote negative remarks in his
confidential report.

These guidelines for police officers say how to ensure that
innocent persons, especially public officials, are protected from
false complaints. This effectively red :
flagged indiscriminate arrest of accused
persons particularly public servants on
receipt of first information alleging
offence under the the Scheduled Castes
and Scheduled Tribes (Prevention of
Atrocities) Act. SC further directed that
in order to avoid false cases, preliminary enquiry into the
complaint by an officer not below the rank of deputy
superintendent shall be conducted. The bench of the Court that
dealt with the matter made clear that there is no absolute bar in
granting anticipatory bail in cases lodged against public
servants under the Act.

It is true that the Act was passed after the Parliament
satisfied itself that the provisions of the Protection of Civil
Rights Act, 1955 and that of the Indian Penal Code were
inadequate to protect the rights and dignity of certain
communities. And precisely for this reason the Act contains
stringent provisions. But the SC found that the law that sought
to uphold the civil rights and dignity of certain sections of

society many times became to a tool to settle private grievances
and rampantly misused. We have to remember that the Court
was dealing with appeals arising out of a complaint lodged by a
person belonging to SC/ST that his superior officers deliberately
wrote adverse remark in his confidential report. Taking note of
these, the SC issued these guidelines.

The judgment received much criticism for ‘diluting the
provisions of the Act’. On this ground the Government twice
sought review of the guidelines, only to be rejected by the
Court on both occasions. This led to the demand to promulgate
ordinance to nullify the effect of the Court order.

It is to be noted that it is not for the first
time that SC red flagged indiscriminate
arrest of accused persons on registration of
FIR. Couple of years back SC issued similar
direction in case of allegations of dowry
~ harassment. One should also take note of
the findings of the Police Commission that
over 60% of the arrests made by Police in India are

‘unnecessary’. Strictly speaking, arrest is to be made only under
two circumstances, either if the accused is required for custodial
interrogation, or, if there is serious apprehension of the accused
fleeing justice. In all other cases, arrests are unnecessary.
Unfortunately, “unnecessary arrests’ account for more than 60%
of the arrests made by police in India.

In the light of country’s experience with the misuse and
unmindful use of power to arrest, the rule of ‘'no immediate
arrest’ shall be extended to all types of offences except where
accused is required to be interrogated in custody, there is
serious apprehension of accused absconding or committing

continued offence. R

Pay and Recover...

The Tribunal considering the petition by Sunil Kumar’s @

legal heirs for compensation, found that the accident was caused
as a result of the rash and negligent act by appellant Singh Ram.
It ordered that the owner is liable to pay compensation. The
Court further directed the insurer to pay compensation and
later recover it from the owner of the vehicle. In the course of
trial of the case, the driver had claimed to be a licensed driver
and had produced two licenses, one which was fake and
another which had expired as on the date of accident. Since the
owner had not taken due care to verify whether the license is to
be genuine one, the Tribunal saddled him with liability to pay.
This finding was not disturbed in the High Court.

When the matter reached the apex Court, it noticed that the
trial Tribunal had rightly guided itself by the mandate in Sec.
149(2)(a) of the Act and dicta in Swaran Singh in fixing the
liability. Swaran Sigh held, “Even where the insurer is able to
prove breach on the part of the insured concerning the policy
condition regarding holding of a valid license by the driver or
his qualification to drive during the relevant period, the insurer
would not be allowed to avoid its liability towards the insured
unless the said breach or breaches on the condition of driving
license is/are so fundamental as are found to have contributed
to the cause of the accident”. The judgment of the year 2004
had further mandated, “the Tribunal in interpreting the policy
conditions would apply “the rule of main purpose” and concept
of “fundamental breach” to allow defenses available to the
insurer under Sec. 149(2) of the Act”. This effectively meant that
Tribunal has to examine whether not having valid driving
license made any contribution to the accident and whether it
was so fundamental as to cause complete breach of condition/s
in the insurance policy.

Having noticed the facts of the case and law applicable
thereto, the Court declined to interfere in the order of the
Tribunal.

..undervaluation...

aside the sale on many grounds. The application was

rejected by the executing Court. In the appeal by ‘D’, the District
Court set aside the sale mainly on four grounds, namely, there
was no public notice before the sale, valuation was improper,
the sale certificate is not in the name of the highest bidder and
the sale certificate came to be issued in the name of the person
who never participated in the bid.

Being aggrieved by the order of the District Court the
purchaser of the property approached the Bombay High Court
with a Civil Revision Petition. The High Court allowed the
petition and reversed the finding recorded by the appellate
Court. It restored the arder of the executing Court.

Felt aggrieved thereby, ‘P’ appealed to the apex Court. In the
appeal, the Court noticed that the property was worth more
than a crore of rupeé‘s, but was sold in auction for Rs.5,50,000/.

Rule 90 of Order XXI'of the Code provides for setting aside
sale on grounds of irregularity or fraud. It says any person
interested in the property may apply to set aside sale on the
ground of material irregularity or fraud either in publishing or
congucting sale. At the same time, second part of the rule
mandates that mere fraud or irregularity alone is not reason to
set aside sale unless any one of them shown to have caused
substantial injury to the applicant.

The appeal before the Supreme Court showed that the
applicant suffered financially by undervaluation of the property.
Property worth more than Rs.1 crore was undervalued at
Rs.5,50,000/ - and auctioned.

An additional reason also weighed with the Court. The
amount to be recovered by the decree holder was less than Rs.4
lakh as on the date of the sale. For recovery of this sum of
money, a disproportionately bigger piece of property was sold
for half of its market price. The apex Court therefore,
intervened and set aside the sale.
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Issues and Challenges for Judicial Review

t is axiomatic that the three wings of the State perform
different functions. This may be said to be conventional
wisdom but like most conventional wisdom it is only partly true.
The doctrine of separation of powers postulates that none of the
three organs of Government can exercise any power
which properly or essentially belongs to either of the
other two. The separate institutions are intended to
ensure that democracy and liberty are not empty promises. The
separation of powers serves the end of democracy by limiting
the roles of several branches of government and protecting the
citizens and the various parts of the State itself against
encroachment from any source. The judiciary is to monitor this.
The purpose of public law is to discipline the exercise of
power, judicial review is the means of achieving it. Rule of law

which is a prime principle in our way of
life and regarded as the cornerstone of a
democratic polity is protected and
upheld by judicial review. That is the
exercise of a constitutional power which
the rule of law requires. But all this is not
self executing. The power of judicial
review is exercised through the agency of
Courts which are composed of humans. If
most judges are more law abiding than

V. Sudhish Pai

kings were, it is, perhaps, because the
appellate process achieves what it is supposed to achieve. But
what of those at the judicial summit whose decisions are not
subject to appellate review and correction? Law including
constitutional law cannot and does not provide for every
contingency and the vagaries and varieties of human conduct.
Many times it is open ended. The majestic vagueness of the
Constitution, remarked Learned Hand, leaves room for doubt
and disagreement. It is, therefore, said by critics and scholars
that this also leaves room for, and so invites, government by
judges- especially those who are free of appellate review and
elections and have an assured tenure.

In this imperfect setting judges are expected to clear endless
dockets and uphold the rule of law. They must reconcile liberty
and authority, individual freedom and national security,
environment and development, socio-economic rights of
particularly the weaker sections of society and development.
“The major problem of human society is to combine that degree
of liberty without which law is tyranny with that degree of law
without which liberty becomes licence; and the difficulty has
been to discover the practical means of achieving this grand
objective and to find the opportunity for applying these means
in the ever shifting tangle of human affairs.”

All this throws up matters of great moment and epitomizes
the contemporary issues and challenges for judicial review which
have acquired new dimensions and poignancy. Imbuing all acts
of all authorities with constitutionalism and constitutional
culture, entrenching the constitutional vision of justice -making it
real and meaningful for the people, vitalizing democracy and
achieving all this within the framework of separation of powers
and democratic functioning is the real challenge for and the goal

of judicial review in a constitutional democracy. It is also
essential to ensure consistency and continuity in judicial
functioning and determination and to remember that justice is
administered according to law. Continuity is to judicial law
what prospectivity is to legislation: the means by which
men know their legal obligations before they act. Both
stability and change are indispensible for a healthy
society. '
Constitutional choices have to be made, so also policy
initiatives and legislation consequential to or supportive thereof.
Whose right is it to choose and experiment and may be err?
Should judges exercise the ‘sovereign prerogative of choice’?
That should belong to and be exercised by the executive and
legislative branches of government. Only in case of illegality or
unconstitutionality should the court intervene, ie, only in cases
that leave no room for reasonable doubt. The Constitution
outlines principles rather than engraving details and offers a
wide range for legislative discretion and choice. Whatever
choice is rational and not forbidden is constitutional.
Governmental power to
per $ pecti ve experiment and meet the changing
needs of society must be
recognized. To stay
experimentation may be fraught
with adverse consequences. In the
exercise of the high power of judicial review, judges must ever
be on the guard not to elevate their prejudices and predilections
into legal principles and constitutional doctrines.

If judicial modesty and restraint are not accepted and if
judicial activism or aggression is to be the rule in matters of
policy and law making, some basic issues remain. Is government
by ]udges legitimate? Democratic processes envisage a ‘wide
margin of considerations which address themselves only to the
practical judgment’ of a legislature representing a gamut of
needs and aspirations. The legislative process is a major
ingredient of freedom under government. Politics and
legislation are not matters of inflexible principles or unattainable
ideals. To intrude upon pragmatic adjustments by judicial fiat
may frustrate our chief instrument of social peace and political
stability. If the Court is to be the ultimate policy making body,
that would indeed be judicial imperialism without proper
accountability. The inputs that the judiciary can get would be
inadequate and not reflecting the diversity of interests.
“Inadequate or misleading information invites unsound
decisions.” It may not be unrealistic to doubt or despise the
political processes; it may also be that the people cannot be fully
trusted with self goveinment. But it would be naive to believe
that guardianship is synonymous with democracy. There is
valid reason and justification as to why law making, formulation
of policy and laying down principles and guidelines for exercise
of rights and imposition™f liabilities should be left to where
they rightly belong- the legislatures consisting of elected
representatives of the people. Judges are not elected and have
no constituency to which they are accountable.

(to be concluded -Ed.)

vsudhishpai@gmail.com

Recently elected office bearers of |
Advocates Association Bengaluru
will be in office till the end of this
decade. In connection with their elections they had made
several promises. May I, as a member of the Association,
appeal to them to consider the following suggestions;

1. To arrange maintenance of Suggetion Books in each unit
under the custody of unit incharge in which members can
record their opinions/suggestions.

2. To publicize all the decisions/ resolution adopted by the
governing council with a copy of them being retained by the
unit heads for reference by the members.

( An Appeal

K.Suryanarayana Rao - 98455 29448

.

“It is well established position that the remedy of
Wit under Article 226 of the Constitution of India
is extra-ordinary and discretionary. In exercise of
writ jurisdiction, the High Court cannot be
oblivious to the conduct of the party
invoking that remedy. The fact that the party
may have several remedies for the same cause of
action, he must elect his remedy and cannot be
permztted to indulge in multzpllczty ofactlons
The exercise of discretion to issue a writ is a matter of granting equztable
relief”

SC holding that direction by writ Court to cancel
registered deed by is impermissible
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"Bea good lawyer

e Look carefully at the facts @ See the obvious @ Wisdom beyond logic

young man in his mid-twenties knocks on the door of a
renowned litigation Lawyer. He says: “I've come to you
because I wish to become a great litigation lawyer.
“Do you know law?" the senior Lawyer asks.
“Yes'replies the young man.
"Are you an avid reader" asks the senior Lawyer
“No. But don’t worry. I just finished my dissertation at Christ
University on Legal Thought and Reasoning.So now, I would
just like to round out my education with a little experience on
the practice of law.
“I doubt,” the Senior Lawyer says, “that you are ready to

enter litigation. It is the deepest knowledge ever known. If you

wish, however, I am willing to examine you in logic, and if you
pass that test I will teach you litigation law.

The young man agrees.

Senior Lawyer holds up two fingers. “Two men come down a
chimney. One comes out with a clean face; the other comes out
with a dirty face. Which one washes his face?”

The young man stares “Is that really a test in logic?”

The senior Lawyer nods.

“The one with the dirty face washes his face”- young man
answers confidently.

“Wrong. The one with the clean face washes his face.
Examine the logic. The one with the dirty face looks at the one
with the clean face and thinks his face is clean. The one with the
clean face looks at the one with the dirty face and thinks his
face is dirty. So, the one with the clean face washes his face.”

“Very clever,” the young man says. “Give me another test.”

The senior Lawyer again holds up two fingers. “Two men
come down a chimney. One comes out with a clean face, the
other comes out with a dirty face. Which one washes his face?”

SC Gets New Judge

Ms. Indu Malhotra, Senior Advocate, was sworn in as a
Judge of Supreme Court on 27-04-2018. She is the second
Senior Advocate of the Apex Court amongst lady Advocates
and the first lady Advocate directly elevated as Judge of the
Apex Court.

Book Released

In a function held in AAB City Unit on 05-04-2018 Justice
Ragvendra S Chouhan, Judge, Karnataka High Court
released a book titled Motor Accidents and Claims written
by A.K.Bhat Advocate, Bengaluru. Justice Sunil Dutt Yadav,
Judge, Karnataka High Court was also present. The book
containing 387 pages plus XXXI pages, Calico Bound, is
priced Rs.800/-. The book containing a host of reported
decisions of the Apex Court and various High Courts on
the subject is quite useful for the bar and the bench.

BOOK-POST

-------------------------------------------------------------------------------------------

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

“We have already established that. The one with the clean
face washes his face.”

“Wrong. Each one washes his face. Examine the logic. The
one with the dirty face looks at the one with the clean face and
thinks his face is clean. The one with the clean face looks at the
one with the dirty face and thinks his face is dirty. So, the one
with the clean face washes his face. When the one with the dirty
face sees the one with the clean face wash his face, he also
washes his face. So, each one washes his face.”

“I didn’t think of that,” says the young man. It's shocking to
me that I could make an error in logic. Test me again.”

The senior Lawyer holds up two fingers. “Two men come
down a chimney. One comes out with a clean face; the other
comes out with dirty face. Which one washes his face?”

“Each one washes his face.”

“Wrong. Neither one washes his face. Examine the logic. The
one with the dirty face looks at the one with the clean face and
thinks his face is clean. The one with the clean face looks at the
one with the dirty face and thinks his face is dirty. But when the

“one with the clean face sees the one with the dirty face doesn’t

wash his face, he also doesn’t wash his face. So, neither one
washes his face.” ‘

The young man is desperate. “I am qualified to learn litigation
law. Please give me one more test.”

He groans, though, when the senior Lawyer lifts two fingers.
“Two men come down a chimney. One comes out with a clean
face; the other comes out with a dirty face. Which one washes
his face?”

“Neither one washes his face.”

“Wrong. Do you now see why logic is an insufficient basis for
studying Litigation Law. Tell me, how is it possible for two men
to come down the same chimney, and for one to come out with
a clean face and the other with a dirty face? Don’t you see? The
whole question is nonsense, foolish and if you spend your
whole life trying to answer foolish questions, all your answers
will be foolish, too.”

Get your facts in place, law will follow!
(source: unknown)

In one of its recent rulings the apex Court refused to
consider its earlier judgment rendered ‘without any line of
reasoning’ and ‘without any reference to any case law’ as
‘precedent’. The Court said it would be difficult to hold that
such judgment would be binding even when it is by the
Supreme Court. Court made clear that Ratio decidendi of
judgment is principle of law adopted in a judgment to come at
cirtain conclusion. It also said ‘Ratio decidendi alone binds in
future cases’.

| Well wisher of the month

C.R.Gopala Swamy, Advocate, Bengaluru

m We regret to inform the sad
demise of the following

On 05-04-2018 B.A.Raja Rao Scindia, (77) Advocate, passed
away at Bengaluru.

On 07-04-2018 M. Komalatha, (57) District Judge, (CCH
40) died while on duty at Bengaluru.

On 09-04-2018 R.C.Jjari, Retd. District Judge and Advocate,
passed away at Bengaluru.

On 16-04-2018 H. Mangalamba Rao, Advocate, passed
away at Bengaluru
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