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GREETINGS OF THE INDEPENDENCE DAY

Suit for declaration of correct DoB
too governed by limitation law

A suit seeking correction and declaration of date of birth too is

governe.d by the law of limitation and the claim becomes stale -

after the time prescribed in Article 58 of the Limitation Act. The
time prescribed by law is three years from the date to sue first

‘accrues said the Karnataka High Court. The Court under its

appellate jurisdiction was examining the correctness of a
judgment passed by a trial Court declining to grant any such relief
to a plaintiff. ;

" The plaintiff in the services of a private company at the fag end
of his service filed a suit seeking :

Top Courtred flags indiscriminate
arrest in dowry cases

Expressing concern over indiscriminate arrests made in alleged
dowry harassment cases, Supreme Court recently put break on
such practice saying no arrest or coercive action should be taken
on such complaints without ascertaining the veracity of
allegations. At the same time the Court made clear that this
direction would not apply to cases of bodily injury to wife or
death. Ll -l :

Saying that there is a growing tendency among women
involved in marital discord to abuse Section 498A of Indian Penal
: Code to drag their husbands'

to correct his date of birth. He
claimed in the plaint that
29.09.1959 was his correct date of
birth and not 21.09.1956 which ;

finds place in his academic records. He filed the suit against the
Government and many academic boards seeing a direction to
correct his date of birth in all his academic records. He pleaded
that there was a suit pending before his father and father’s
brother. After the death of his father, he was broughtin as a legal
representative therein, there was the marriage invitation card of
his parents filed in the said case, after knowing the correct date of
marriage of his parents he applied for his Birth Certificate from the
Office of the Births and Deaths in Nelamangala, only then did he

come to know of his correct date of birth. The plaintiff further
~ averred in the plaint.that he issued a notice to the

Government to correct the date of birth and then filed
the suit when the defendants refused to correct the date.

The suit was not opposed by any of the defendants, few

Pak SC ousts PM Shariff for
corruption

Asserting its authority over the executive, the Pakistan
Supreme Court recently, ousted and disqualified Prime Minister
Nawaz Sharif from holding any public office. :

The judgment delivered on Friday, 28th July, brings Sharif's
third term in power to an unceremonious end, roughly one year
before the next general elections scheduled in 2018. "The
Election Commission of Pakistan (ECP) shall issue a notification
disqualifying Mian Muhammad Nawaz Sharif from being a
member of the Parliament with immediate effect, after which he
shall cease to be the Prime Minister of Pakistan,” Justice Ejaz
Afzal Khan who authored the unanimous judgment of the bench
pronounced. The bench comprised of Justices Asif Saeed
Khosa, Ejaz Afzal Khan, Gulzar Ahmed, Sheikh Azmat Saeed,

Tjazul Ahsan — announced the much-awaited verdict in-
Courtroom No. 1 shortly after 12pm.

In the infamouns Panama Papers revelation case -
News, articles and other writes up published in this News Magazil}e are

the-intellectual property of the News Magazine. Any form of
reproduction thereof by any one witlout the written consent of the

Editor would amount to violation of the provisions of the Copy Right
Act, 1957. , L AR
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~to him was attached and auctioned. The defendant- §

relatives in criminal cases, a two
judge bench of the Court said it was
high time such frivolous cases
, which violated the human rights of
innocent was checked. Thus, it also recognized that false g

cases violate human rights of the persons abused. Going 5"
by reported cases there is an omnipresent feeling that

‘Undervaluation of property
ground to set aside auction sale

Improper valuation of property at the time of sale is a sufficient
ground to set aside sale, said Supreme Court recently. The Court
was examining the facts of a case in the light of the mandate

contained in Rule 90 of Order 21 in the Code of Civil Procedure.

Though the auction sale in the case was sought to be set aside
on many grounds, the Supreme Court relying upon the dicta in
Rajiv Subramaniyan, held that improper valuation of the property is
enough to set aside the sale. :

A plaintiff filed suit for recovery of money lent to the
defendant. The suit came to be decreed after contest. The plaintiff
filed execution proceedings where the defendant/judgment.
debtor remained absent. In his absence a piece of s
immovable property;namely agricultural land belonging -?

Directors’ Iiab%lity for company’s failure
to honour cheque: SC calls for strict.

compliance of statutory requirements

The Supreme Court recently called for strict compliance of
statutory requirements and adherence to settled prifciples of law
before holding directors vicariously liable for the default of
company to hounour cheque. “Before sumtoning an accsued
under Section 138 of the Act, the Magistrate is expected to
examine the nature of allegations made in the complain and the
evidence both oral and documentary in support thereof and then
proceed further with proper application of mind to the legal
principles on the issue”, said the Court referring to the Negotiable
Instruments Act. “Impliedly, it is necessary for Courts to ensure
strict compliance of the statutory requirement as well as g,
settled principles of law before making a person »h
vicariously liable”, ruled the Court, gl
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The Sports ministry of the Government of India is holding
‘up a proposal and causing unnecessary delay in deciding
on a major issue which tends to clean sports arena, namely
betting. There is no reason for the Government of India in
delaying to take a call on regularizing betting on sports. The
Sports Ministry is delaying the proposal without assigning any
reason. This has lead to crores of rupees being transacted
illegally in the field of sports betting ¥
without coming into the tax net. The
amount of money involved goes up by
many digits whenever there are high
voltage sports events like cricket or
hockey match between India and its
traditional rival Pakistan.

Betting on sports events as of now is
an offence in India in almost all states. Law relating to gaming
in India is not uniform. Each State is having its own Gambling
Act to govern the field. These Acts do not recognize betting on
the outcome of a sports event (such as a one day cricket match)
as a game of skill. These législations treat it as gambling-
offence, not as gaming-requiring skill. As a result the betting

Regularize and regulate sports betting

money remains black and does not come under tax net. :

The Federation of Indian Chambers of Commerce and
Industry (FICCI), an apex business body in India in a report in
2013, estimated that the Government stands to earn about
Rs.7,200 crore a year from taxes from gaming industry in India
if the industry is regularized. The Government by delaying
regularization, has been not only losing revenue but has kept
open the field to antisocial and antinational
elements to operate. These elements have
gone to the extent of winning over players to
influence results.

There is nothing wrong in regularizing
sports betting. It is one of the activities in the
broad category of ‘gaming’. Gaming, the apex
Court has ruled, requires skill, therefore, is
not gambling. In fact the Supreme Court appointed J | Lodha
Committee too has recommended regularizing cricket betting in
order to prevent the instances of match-fixing. Government
should act swiftly and cleans the field from undesirable
elements. By regularizing betting the Government can regulate
the activity in the manner it wants.

~..indiscriminate arrest in dowry cases

there is a growing trend to include parents of estranged
husband, minor children, siblings and even
grandparents even when they are residing separately to
coerce them to agree for a compromise. Finally the top
Court of the country has taken judicial notice of this.

"It is a matter of serious concern that large number of cases
continue to be filed under Section 498A alleging harassment of
married women: Many such complaints are not bona fide....”,
noted the Court. Lamenting on the implications of mala fide
- complaints the Court observed, “At the time of filing of the
complaint, implications and consequences are not visualised. At

- times, such complaints lead to uncalled for harassment not only tor

- the accused but also to the complainant. Uncalled for arrest may
- ruin the chances of settlement," '
Section 498A was introduced in the rule book in 1983. Chapter
XXA of the Penal Code has only one provision, namely, Section
498A. It relates to consequences of husband or relative of husband
of a woman subjecting her to cruelty. It does not restrict to
‘dowry harassment. It covers cruelty for whatever reason. Going
by the explanation in the very section, it covers both physical and
mental cruelty. The Section mandates that the jail term to the
convict shall extend upto three years in addition to fine. Since the
jail term prescribed is three years, the offence becomes warrant
case, authorizing police to arrest suspects and accused without
warrant from Magistrate. Simultancously, the First Schedule to

the Code of Criminal Procedure was also amended to make the
newly introduced offence to be non bailable. This implied that
the arresting police officer cannot release the accused on execution
of bond. Bail in non bailable offences are at the discretion of
Magistrate. In due course of time, many allege that women learnt
to misuse the provision to force estranged husbands to concede
to her demand. ‘

The Court directed setting up of a family welfare committee in
each district to examine authenticity of dowry harassment
complaints. It further directed that complaints of dowry
harassment received either by the Police or by the Magistrate
shall be referred to such committees. The committee shall interact
with the parties concerned before giving a report, directed the
Court. Till such time no coercive action such as arrest,
impounding passport or issuing red corner notice to foreign
emabassies or commissions shall be ta ken, ordered the Court.

The judgment marks a shift of judicial conception from
hitherto notion that married women prefer to silently suffer
marital injustice rather than speak out against it for the fear of
social stigma. It also departed from general rule that version of
the victim of crime should be taken at face value. But at the same
time the bench said it is aware of the object of the Parliament in
introducing Sec. 498A in IPC. "We are conscious of the object for
which the provision was brought into the statute. At the same
time, violation of human rights of innocent cannot be brushed
aside", noted the judges. Thus, it appears that the Court has tried
to strike balance betweeh two competing interests.

Undervaluation of property...

judgment debtor subsequently field application for

setting aside the sale on many grounds. The application

was rejected by the executing Court. In the appeal by the
defendant-judgment debtor, the District Court set aside

the sale manly.on four grounds, namely, there was no public
notice before the sale, valuation was improper, the sale certificate
is not in the name of the highest bidder and the sale certificate
came to be issued in the name of the person who never
participated in the bidding. Being aggrieved by the order the
purchaser of the property approached the Bombay High Court
with a Civil Revision Petition. The High Court allowed the
petition and reversed the finding recorded by the appellate
Court. It restored the order of the executing Court.

In the appeal, the Supreme Court noticed that the property
was worth more than a crore of rupees was sold in auction for
Rs.5,50,000/-. ‘

Rule 90 of Order XXI of the Code provides for applying to set
aside sale on ground of irregularity or fraud. It says any person

interested in the property may apply to set aside sale on the
ground of material irregularity or fraud either in publishing or
conducting it. At the same time second part of the rule mandates
that mere fraud or irregularity alone is not reason to set aside sale
unless any one of them shown to have caused substantial injury
to the applicant. :

The appeal before the Supreme Court showed that the
applicant suffered by undervaluation of the property in as much
as property worth more than Rs.1 crore was undervalued at
Rs.5,50,000/- and auctioned. )

An additional reason also weighed with the Court. The
amount to be recovered by the decree holder was less than Rs.4
lakh as on the date of the sale. For recovery of this sum of money
a disproportionately bigger piece of property was sold for a half
of its market price. The apex Court therefore, intervened and sot
aside the sale. -
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A Critique of Recent Judgments

In Abhiram Singh vs C.D. Commachen (2017) 2SCC 629 a 7-

Judge Bench decided the implication of ‘his” in Sec. 123(3)
of the Representation of the People Act, 1951-ie, appeal for vote
on the basis of ‘his’ religion, race, caste, community or

_language. The leading judgement held that ‘his’ is not confined
to the candidate but takes within its sweep appeal by a
candidate, his agent or any other person with the consent of the
candidate, his agent or the elector. The minority view very
convincingly held that ‘his ‘refers only to the candidate or the
rival candidate in whose favour an appeal to cast a vote is made
‘or of another against whom an appeal to refrain from voting is

made.
It is submitted that the majority opinion does not perhaps

relevant material, though sufficiency of the material is not for
the Court, only where the Court finds that the exercise of power
is based on extraneous grounds and amounts to no satisfaction
at all that interference may be warranted in a rare case.-

In a powerful dissent, it was opined that the majority view
was based on a textual reading, that laying of the Ordinance
before the legislature is not mandatory, the legal position than
an Ordinance would not have the force of law cannot depend
on a future uncertain event, on the action taken by the Executive
and that it is not known when it ceases to be law because of
non-laying, that there can be no universal or blanket prohibition
against repromulgation and it is not perse a fraud on the
Constitution for there could be contingencies requiring

take note of the larger vision of life and is
‘rather broadly stated. To presume that
religion, race, community, caste, language
have no place in public life is arbitrary and
unrealistic. The dissent is characterised by
compelling logic and runs parallel to the
rule of life. It is rightly noticed that the
carlier interpretation of “his’ being confined
to the candidate was not interfered with or
changed by Parliament inspite of several
amendments effected to the Act. It is

repromulgation which, of course, cannot be mechanical and
should be rare. The minority view is more pragmatic and
appeals to logic and reason.

The majority judgement when it deals with judicial review
of the satisfaction of the President/Governor in promulgating

" Ordinances lays great store by
Perspective

the tests regarding exercise of
V. Sudhish Pai

executive power. But these are
not the tests for judicial review
vsudhishpai@gmail.com

of exercise of legislative power.

settled that this is an acceptance by Parliament of the Court’s
interpretation. The minority view has also taken note of the fact
that the Constitution does not display an indifference to issues
of religion, caste or language which are crucial to maintaining a
stable balance in the nation’s governance, that there is the
constitutional protection of free speech and expression, that the
statute does not prohibit discussion pertaining to these matters
of constitutional importance and concern tovoters, matters
which are not denied a position in the public space.

In Krishna Kumar Singh vs. State of Bihar (2017)3 SCC 1 the
same 7- Judge Bench decided issues of seminal importance
regarding Ordinances. The majority judgement held that:
Laying an Ordinance before the legislature was a mandatory
constitutional obligation; an Ordinance not placed before the
legislature cannot have the same force and effect as a law
enacted and would be of no consequence whatsoever;
repromulgation of Ordinance is constitutiorally impermissible,
an effort to overreach the legislature and amounting to a fraud
on the Constitution in the instant case; satisfaction of the
President/Governor is not absolutely immune from judicial
review, the Court can examine whether satisfaction is based on

Pak SC ousts PM Shariff...

before the Court, it was alleged that Sharif has
suppressed his investment in a foreign company. Ruling
on the allegation, the Court said, "It is hereby declared that
having failed to disclose his un-withdrawn receivables
constituting assets from Capital FZE Jebel Ali, UAE in his
nomination papers filed for the General Elections held in 2013
in terms of Section 12(2)(f) of the Representation of the People
Act, 1976 (ROPA), and having furnished a false declaration
under solemn affirmation respondent No. 1 Mian Muhammad
Nawaz Sharif is not honest in terms of Section 99(f) of ROPA
and Article 62(1)(f) of the Constitution of the Islamic Republic of
Pakistan, 1973 and therefore he is disqualified to be a Member
of the Majlis-e-Shoora (Parliament)."

The Court also directed to set up an accountability Court to
which the Joint Investigation Team (JIT) shall submit all its
findings. Earlier the Court had set up JIT to probe into financial
dealings of top political leaders of the country leaked in Panama
Papers. The accountability Court shall deal with these probe
findings ruled the bench. One of the judges of the bench would
oversee the proceedings before the accountability Court, said
the judgment.

The majority view appears to
have overlooked this. This is a conundrum. It leaves many
questions unanswered. Repeated repromulgation of Ordinances
is undoubtedly bad. But would even one or two
repromulgations necessitated by some contingencies make it
unconstitutional? To take a textual and short sighted view of the
Fundamental Charter is impermissible and self defeating,.

The minority opinions remind us with a strange poignancy
that politics and legislation are not matters of inflexible
principles or unattainable ideals. Politics, as John
Morley has keenly remarked ‘is a field where action is
one long second best and where the choice constantly .

...correct DoB...

defendants merely appeared and others remained ex
parte.

The trial Court framed as many as four issues, none pertamed
to the point of limitation.

The trial Court having come to the conclusion that the plaintiff
failed to establish is correct date of birth dismissed the suit. The
Court also held the suit to be barred by the law of limitation.

Aggrieved plaintiff, approached the High Court by filing first
appeal.

The appellant contended that the trial Court did not appreciate
one of the documentsfiled before it, namely, the marriage
invitation card of his parents. He further said according to this
document, his parents’ marriage ware married on 21.06.1956,
therefore he could not have born on 21.09.1956 in a span of three
months. He further appeal&d that his date of birth issued by the
appropriate authority has not been looked into by the trial Court.

The Court examined the reasoning of the trial Court. The trail
Court had reasoned that the suit is barred by the law of limitation
and that the date of birth certificate issued by the Municipality
was based on an order the plaintiff had-obtained from the Court
of Magistrate in C.Misc.N0.150/2008. The Court had further said.
that according to the plaint averment the plaintiff had come to
know of his date of birth in 2008 but had filed the suit on
30.01.2013. Noticing this the High Court endorsed the view of the
trail Court that the suit on the date of its filing was barred by the
law of limitation. “The suit is not maintainable in view of the
provisions of Article 58 of the Indian Limitation Act, 1963”, ruled
the High Court. “Article 58 of the Limitation Act provides three
years limitation to file a suit for any declaration from the date
when the right to sue first accrues”, reasoned the Court to
dismiss appeal. ‘
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EEMMUNIQUE-
Directors’ liability for company S
failure to honour cheque

The Supreme Cayst exercising appellate 1ur18d1ctlon was
examining the correctriess of an order passed by Punjab and

Haryana High Court in refysing toexercise power under Sec. 482,

of the Code of Criminal Prqcedure to quash the proceedings
against a director who was mjade co accused with a company
which had defaulted in hpunouring cheque.

It was the case of this former director that at any of the
relevant point of time, namely, on the date of issuing cheques by
the company, when the cheques were presented to company’s
bank for encashment, on the date when they were dishonoured,
when the notice was got issued by the drawee, was he the
director of the company. He further said that he had resigned
much before the dates on which the cheques were issued and this
fact was evident from Form No.32 submitted to the Registrar of
the Companies. He therefore, pleaded that he could not have
been proceeded against by the trial Magistrate holding him
vicariously liable.

The respondents argued that the director in question had in
fact issued certain cheques towards discharge of dues of the
company. They were not presented for encashment. Thereafter
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- the director resigned from the Company. The Company issued
‘ fresh cheques towards discharge of the same liability and to

replace the earlier cheques. On this count, they defended the
action against the formed director and supported the order of the
High Court. '

The Court having given thoughtful consideration to the rival
arguments framed a question for determination, namely, “ehether
the role of the appellant in the capacity of erstwhile director of the defaulter
company makes him vicariously liable for the activities of the defaulter
company as defined under Section 141 of the Act?”

Then the Court went on to examine many of its previous
decided cases including the one in Girdhar Lal Gupta to
understand and to know the meaning of the phrase, ‘person in
charge of business’ in respect of a company. It also examined the
nature of liability under Sec. 141 of the Act and whether it should
receive liberal interpretation or strict interpretation.

The Court ruled that mere statement in the memorandum of
complaint that a director is also liable alongwtih the company is
not sufficient to make him vicariously liable. The complaint
should make further averment on the nature of the role played by
accused director in commission of offence. “To fasten vicariols
liability under Section 141 of the Act on a person, the law is well
settled by this Court in a catena of cases that the complainant
should specifically show as to how and in what manner the
accused was responsible”, ruled the Court making certain
averment mandatory in the complaint.

The Court dealing with what Magistrates trying cases filed for
offence under Sec. 138 of NI Act are required to do before issuing
summons, said, “Before summoning an accused under Sec. 138 of
the Act, the Magistrate is expected to examine the nature of
allegations made in the complaint and evidence both oral and
documentary in support thereof and then to proceed further ...”

The Court apex Court also found fault with the High Court in-
not quashing the complaint saying “The Superior Courts should
maintain purity in the administration of Justice and should not

- allow abuse of the process of Court. Looking at the facts of the

present casein the light of settled principles of law, we are of the
view that this is a fit case for quashing the complaint”.

A Critique...

lies between two blunders’ and legislation under our
democratic way of life and the federal system of
Government requires compromise between the desires of cach
individual and group and those around them. .

Multiple judgements in such matters demonstrate the

‘application of the various judges and are welcome. Many a time

in such cases nothing can be settled and final. The dissenting
views appeal to the brooding spirit of the law and the
intelligence of the future. This is quite heartening particularly
in the final court.

*
N
)

J|B.Manohar retired as a Judge of High Court of
Karnataka on 19-07-2017.

®
®
|
|® On 17-07-2017 H. I’lehwanath Advocate, passed away at
®
®

Obituar y We regret to inform the sad demise

On 07-07-2017 Varalakshmi, Advocate, passed away at
Bengaluru. '
On 10-07-2017 B.Bhavanishankar Rao (8
passed away at Bengaluru.—

On 15-07-2017 an AAB Staffer Narasinthmurty (53) died in
a road accident. {

8), Advocate,

" Bengaluru.

On 19-07-2017 B.K.Janardhan; Advocate, passed away at
Bengaluru.

On 24-07-2017 S.S.Veeresh Kumar, (43) Advocate passed
away at Bengaluru.
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