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Execution of Arbitral
Award-all Courts have

L] L) e L ] %
jurisdiction
Execution for enforcement of arbitral award can be sought
anywhere in the country where such decree can be executed and
there is no requirement of obtaining transfer of decree from
Court, which would have jurisdiction over arbitral proceedings,
ruled the apex Court recently on the forum to execute award.
Thus, the Court paved way to enforce award where assets

belonging to award debtor are located.
A bench of the apex Court

Mob lynching : top
Court suggests
preventive remedial
and punitive measures

Acting on a set of public interest litigations seeking
directions to the Union of India and couple of states to take
action against cow protection groups indulging in violence, the
apex Court laid down a set of guidelines to prevent and
remedy situations of lawlessness and mob acting against alleged
culprits. The Court also laid

was examining the scope of
Sections 32, 36 and 42 of the
Arbitration and Conciliation Act
of 1996 as also certain provisions
“of CPC relating to execution and executing Court. The Court
was concerned with the question “as to whether an
award under the Arbitration and Conciliation Act,
1996 is required to be first filed in the Court having
jurisdiction over the arbitration proceedings for

SC recognizes excep-
tions to Res judicata

The rule of res judicata has three exceptions, recognized the
apex Court recently. Explaining the rule, the Court said that all
issues that arise directly and substantially in former suit or
proceeding between same parties are res judicata in subsequent
suit or proceedings between the same parties. Res judicata
would inclue issues of fact mixed questions of fact and law and
issues of law.

‘To this general proposition there are three exceptions, noted
the Court. Firstly, where issue of law decided between same
parties in former suit or proceeding relates to jurisdiction of
Court, erroneous decision in former suit or proceeding is not res
judicata in subsequent suit or proceeding between same parties,
even where issue raised in second suit or proceeding is directly
or substantially same as that raised in former suit or
proceeding.

~Secondly, issue of law which arises between same parties in
subsequent suit or proceeding is not res judicata if, by erroneous
decision given on statutory prohibition in former suit or
proceeding, statutory prohlbltlon is not given effect to. This is
despite the fact that matter in issue between parties may be
same as that directly and substantially in issue in previous suit
or proceeding.

Thirdly, it could be possible that the issue of law in previous
suit and in the subsequent suit could be different. This is
because, even with slight change in facts, laws applicable thereto
changes. In such case issue of law in previous suit and in
subsequent suit could be different which is an exception to the
general rule.

30" year of puﬁﬁcation

News, articles and other writes up published in this News Magazine are the intellectual property of the News Magazine. Any form of reprodmtwn
| thereof by any one without the written consent of the Editor would amount to violation of

down guidelines to punish such
offences. The Court categorized
its guidelines under three
headings, Preventive measures,
Remedial measures and Punitive measures. “When preventive
measures face failure, crime takes place and then there have to
be remedial and punitive measures”, the Court thus explained
its rationale behind laying down three kinds of measures to be

. taken by the state machinery.

Coming down heavily on the incidents of mob Iynching and
group violence of all kinds, the Court ruled that no
individual or in his capacity as a member of any group
has any right to take law into his hands to deal with
any one treating the other person as guilty. “No

Under direction from
SC law ministry to
compile info on
lawyers’ strike

The apex Court recently directed the Ministry of Law and
Justice to compile informatign on lawyers’ strike and abstinence
frdm work saying that the ministry may compile such information
pending legislative measures to check strikes by lawyers. The
apex Court further said that the Ministry may also include in its
report loss caused by such abstinence from work and action

Jproposed to mitigate loss. The Court hinted that once such report

is complied, the “matter can thereafter be considered in contempt
or inherent jurisdiction of Supreme Court”. :

The Court was dealing with appeal of an accused whose bail
application-pending appeal against life sentence-was rejected by
the High Court of Madhya Pradesh. It was the case of the
sentence serving convict that he has been behind bars for ten
years during which period neither bail was granted to him nor
was his appeal heard. While issuing notice to the respondents,
the Court had declined to grant him bail but had
confined the notice “to the question as to how the
situation cab be remedied ensuring that the appeal is

the provisions of the Copy Right Act, 1957. -Ed.
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“Unless candidate demonstrates that key
answers-are patently wrong on face it, Courts
cannot enter into academic field, weigh pros
and cons of argumnients given by both sides
and then come to conclusion as to which §
answer is-better or more correct. When there
are conflicting views, then Court nust bow
down to opinion of experts. Judges are not and
cannot be experts in all fields and, therefore, they must exercise great
restraint and should not overstep their jurisdiction to upset opinion of
experts”

SC advocating restraint while deciding on academic matters.

-0Q~=

“Courts will take into account certain principles while exercising
their discretion in sentencing, such as proportionality, deterrence and
rehabilitation. In proportionality analysis, it is necessary to assess
seriousness of offence in order to determine commensurate punishment
for offender. Seriousness of offence depends, apart from other things, also
upon its harmfulness. Principle governing inposition of punishment
will depend upon facts and circunistances of each case. However,
sentence should be appropriate, adequate, just, proportionate and
commensiirate with nature and gravity of crime and manner in which
crime is committed, gravity of crime, motive of crime, nature of crime
and all other attending circumstances have to be borne in mind while
imposing sentence.” .

SC on sentencing policy

...info on lawyers’ strike

heard within a reasonable time at the appellate forum”.

The Court also considered shortcomings on the part
of the judiciary in speedy disposal of appeals. It said thereis a
need for mechanism to evaluate and compile performance of
judicial system as per observations in 245th Report of Law

Commission so that there is non-mandatory time line for

decision of cases and accountability consistent with right to
speedy justice. Court held “Such mechanism may provide norms
for performance measurement for all judges in hierarchy”
including judges in the constitutional Courts. However, the
Court put a rider saying the same has to be done without
effecting the independence of judiciary. The Court called upon
- for in-house mechanism manned by experts to deal with erring
judges.

Turning its attention to boycott calls given by Bar
Associations and Bar Councils, the bench said that office bearers
of such Associations or Council “....are liable to be restrained
from appearing before any court for specified period or till they
purge themselves of contempt to satisfaction of Chief Justice of
concerned high Court based on appropriate undertaking/
conditions”.

‘Not all joint tenants are nec-
essary parties in eviction pro-
ceeding’: SC

When original tenant dies and legal heirs inherit tenancy, to
whom should notice of eviction be issued and who all should be
made parties to proceedings were the questions arose before
the apex Court in a recent appeal. ‘

When original tenant dies legal heirs inherit tenancy as joint
tenants and occupation of one of the tenants is occupation of all
joinf tenants, noted the Court. Therefore, the Court came to the
conclusion that it is not necessary for landlord to implead all legal
heirs of deceased tenant, whether they are physically occupying
property or not. “Itis sufficient for landlord to implead either of
those persons who are occu pying property, as party”, ruled the
Court. Court further reasoned that there may be case where
landlord is not aware of all legal heirs of deceased tenant and
impleading only those heirs who are in occupation of property is
sufficient for the purpose of filing eviction petition.

Granting Income Tax
Registration quasi judicial
~ order

A bench of the apex Court recently ruled that the order
granting registration certificate under Sec. 12(A) of the Income

Tax Actis quasi judicial in nature and in the absence of specific

provision for its setting aside, it cannot be recalled by the

Commissioner of Income Tax (CIT) resorting to Sec. 21 of the

General Clauses Act. _

A state government undertaking which was involved in
public utility activity claiming that its activities were charitable
in nature made application for registration as provided under
Sec.12(A) of the Act. The application was filed with the CIT.
The certificate was granted provisionally. Subsequently, it was
cancelled after giving a notice.

The assessee made an application to the CIT seeking to recall
the order of cancellation. It was dismissed. The Assessee
appealed to the Income Tax Appellate Tribunal. The Tribunal
set aside the order impugned holding that the CIT has no power
to cancel the registration certificate. ’

The Revenue, felt aggrieved, appealed to the High Court. A
single Judge bench of the Court allowed the appeal, set aside the
order of the Tribunal and restored the order of the
Commissioner. A division bench of the Court overruled the
single judge holding that though the Income Tax Act has no
provision to recall the order, the CIT has power under Sec. 21 of
the General Clauses Act to do so. .

When the matter came to the apex Court, four questions
arose for its consideration, firstly, whether the Income Tax Act
has any provision for cancellation of such orders? Secondly,
what is the nature of the order passed by the CIT? Thirdly, is
Sec. 21 of the General Clauses Act a source of power to the CIT
to recall his order? Fourthly, what is the effect of the
amendment made in Section 12AA introducing sub clause (3)
therein by Finance (No.2) Act 2004 w.e.f. 01.10.2004 conferring
express power on the CIT to cancel the registration certificate
granted to the assessee under Sec. 12A of the Act? Answering
the questions, the Court ruled,

e The CIT has no express power for of cancellation of the
registration certificate once granted by him to the assessee
under Sec. 12A. This position continued upto 1 .10.2004.

e Since, the order was a quasi judicial one and since there was
no express provision to recall, the CIT could not have
cancelled certificate once granted.

e Sec. 21 of the General Clauses Act is not a source of power to
CIT to recall his order. Since, the order grating registration
certificate is not an ‘order’ in the category of orders covered
by Sec. 21, it cannot be the source of power to EI

e The CIT got such power only after the amendment and had
no such power prior to'the amendment.

Thus answering, the Court allowed the appeal filed by the
assessee.

Section: 389 (1), Code of Criminal
Procedure, 1973 - stay of conviction v
considerations _ e

Examining the scope of the power of QQ C/
appellate Court to stay conviction in QQ' the :
hinous offence, the Apex court stated that if e n
order of conviction of murder accused is stayed it would cause
a serious impact on public perception on intercity of judicial
institution and would shake public confidence in judiciary. It
further said, loss of public employment or prospectus of the
convicted person is not a relevant consideration to stay the
order of conviction. Only in rare and exceptional case of
irreparable injury coupled with irretrievable consequences
resulting in injustice, Court may grantan order of stay of
conviction, opined a bench of the Supreme Court.

Ourts
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Dissenting Judgments
... Continued

he view that commends itself is that dissents are

important and necessary. “Dissenting opinions have
encouraged the blossoming of legal concepts and solutions,
without going so far as to casta pall of dysfunctional dissonance
over the courts.” Intellectual integrity is more clearly seenin a
dissent and not often when a judge temporizes or shelters o
behind a majority opinion. Dissents contribute to the {12
development of the law throu gh their prophetic potential.
Dissents are also fundamental elements of judicial discourse
serving to safeguard the integrity of the decision making
process and judicial independence. Chief Justice Bora Laskin of
Canada spoke of the ‘precious right of dissent.” The presence of
judicious dissents can portray the true complexity of legal
reasoning more accurately while offering new possibilities for
the law’s evolution to judges, lawyers and the public.

That unanimous opinions appear to clothe judgments with
greater authority and the law with greater stability, is a rather
weak and unacceptable hypothesis. Development of the law is
helped in a large measure by dissents which open a new
thought process and reasoning and sometimes breathe new life
into old ideas. The impetus for a dissent is
and should be the judge’s conviction that the
majority is wrong and his understanding of
the case is right. As has been so elegantly put
judges should be individuals with decisively
firm views and also thrillingly open minds.
One of the functions of the courts,
particularly the superior courts, is to discuss
and enunciate general principles as pointers
to law’s future development. This is best
achieved by delivery of more than one
judgment. Lord Reid regarded as the
greatest judge of the common law in the 20th century was
wholly against single judgments in appellate courts. He
emphasized that single judgments tended to be treated as a
code while the function of the courts is to enunciate principles;
multiple judgments help this cause better. It is a variety of
judicial opinions that provides the wellspring of ideas from
which the common law system draws its vitality and vigour.
Such diversity symbolizes the independence of the judiciary - of
judicial thought and outlook. It permits the light and shade of
reasoning, even where a common conclusion is reached. It is
said that a dissent is the most acute form of individual opinion.
Separate and dissenting judgments reveal the democratic and
pluralistic nature of the judicial process and also the facet of
creativity therein.

Justice William Brenn
demonstrating the flaws w
majority’s legal analysis and offeri
is used also to emphasize the limits of a majority decision that
sweeps unnecessarily broadly; and that the ‘most enduring
dissents’ are those in which the dissenters speak as ‘Prophets
with Honour’. Even more than their prophetic role, the great
dissents give jurists an opportunity to debate and analyze the
relative merits of the majority and minority approaches. Where
novel constitutional law issues arise, dissenting opinions may
help identify a number of points requiring further examination.
Dissents are also an invitation for dialogue about the law’s
development. It is important for courts to speak to the future
and to suggest that law can evolve internally, at least
‘interstially’ as well as through legislative reforms.

Thus dissenting opinions have the potential to lay the
foundations for future decisions, to be gradually fashioned by
those interested in developing new approaches to existing law.
This helps to generate a fruitful dialogue among courts,
academics, legislatures and future generations of lawyers and
even beyond. Dissents may also contribute to an international .
legal dialogue; courts seeking solutions to problems in areas

an noted that the dissent while
hich the dissenter perceives in the
nga corrective for the future,

sufficient jurisprudence and experience
from any of the different approaches of
views from other jurisdictions. Dissents
also enhance judicial legitimacy by preserving and
strengthening judicial independence, particularly individual
judicial independence and personal integrity: the judge is

answerable only to his individual conscience and is not
 obliged to join opinions with which he does not agree. This
independence of spirit is fostered by institutional tradition
and also draws inspiration from the legal culture of the common
law. Judges with "herd mentality’ and ‘supine’ judges as Justice
Hidayatullah called them are not good for the health and
vibrancy of our system. It is true that dissenting judgments do
not always contribute to the law significantly. They may become
obsolete the moment t

hey are delivered as they are of no
precedential value. Sometimes, however, they retain their full
force and eventually beco

me fundamental legal principles.
Dissents “ensure that the seeds of innovation are not crushed
under the weight of the majorit

where they do not have
may look to and choose
the majority or minority

y opinion, even before they are
able to take root in the spirit of the law.”

There can also be subtle dissents where a judge while
agreeing with the majority adopts a different line of reasoning
7 and also writes things which are not absolutely necessary to
. dispose of the case or are even irrelevant. Even when writing

a majority judgment he makes provision as in a minority
| opinion for the “brooding spirit of the law and the intelligence
lof a future day.” In doing so he speaks to the future and of a

11 . B ossible development. He
Perspective

' travels the path less travelled.
l There are diverse audiences to
'V. Sudhish Pai

\ vsudhishpai@gmail.com

whom judicial opinions are
addressed; and such a judge is
explaining his views to litigants,
lawyers and succeeding generations of judges. Justice Krishna
Iyer who never dissented in the Supreme Court belongs to this
class. It is heartening that these days in important Constitution
Bench matters, even when the conclusion is unanimous we have
multiple judgments. A

Quite often dissenting views have been brave and creative
and we salute the great dissenters. To recall what Justice Michael
Kirby observed, individual judgment writing and dissenting
judgment are the hallmarks of a system of justice which truly
respects the independence of its judges and acknowledges the
judges’ only masters to be the law and conscience. Diversity of
opinion (and of judgment writing style) is a great strength of
the common law judicial tradition. It provides a never ending
steam of ideas and of ways to communicate them which is what
has built the formidable bady of the common law today. Justice
Brandeis used to say that no case is ever finally decided until it
is rightly decided. The examples of the Holmes and Brandeis
dissents and their ultimate acceptance should encourage
dissenters to persevere. Theit effort and example may in time
help to restore or establish sounder views. @

The theory of ‘last seen together’ is applicable only if there
is not much time gap between deceased last seen in the
_company of accused and disappearance or death of deceased,
ruled the apex Court recently. ...the time lag between the
oceurrence of the death and when the accused was last seen in
the company of the deceased has to be reasonably close to
' permit an inference of guilt to be drawn”, said the Court. It
‘does not mean that when the time lag is large, the theory is
not applicable at all, hinted the Court. On this question, the
Court made the point further clear, by saying, “when the time
lag-is considerably large,... it would be safer for the Court to
look for corroboration”. Thus, the Court concluded that when
the time lag is short, Courts need not look for corroboration
and when the time lag is large, corroboration is called for.
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Executlon of Arbitral Award...

execution and then to obtain transfer of the decree or
whether the award can be straightway filed and
executed in the Court where the assets are located’.
The Court also noted that there is ‘divergence of legal
opinion of different High Courts on the question’.

The question arose in the background of these facts,
Sundaram Finance Limited financed Abdul Samad to buy a
TATA Lorry. Abdul Samad bought the vehicle but committed
default in repayment of loan. Sundaram Finance Ltd., initiated
arbitration proceedings against the defaulting loanee in Tamil
Nadu and-was able to obtain an award in its favour. On coming
to know that the lorry has been operating in the state of
Madhya Pradesh, the financier filed execution petition in the
jurisdictional Court of Morena, MP, treating the award as
enforceable decree under Sec. 36 of the Act.

The Court did not agree to execute the award. It returned the
execution petition to be filed in competent Court having
jurisdiction saying that it is required to be filed first before the
Court of competent jurisdiction in Tamil Nadu, obtain a tr ansfer
decree and only then could it be proceeded with in the Court of
Morena. This view of the trial Court was based on a judgment
of MP High Court which was opposed to the opinion expressed
by the Karnataka High Court, as noted by the apex Court.

When the matter came to the apex Court, it examined the
legal position with regard to two conflicting views namely: a)
The transfer of decree should first be obtained before filing the
execution petition before the Court where the assets are located
and b) an award is to be enforced in accordance with the
provisions of the said Code in the same manner as it were a
decree of the Court as per Sec. 36 of the said Act does not imply
that the award is a decree of a particular coutt as it is only a
fiction. Thus, the award can be filed for execution before the
Court where the assets of the judgment debtor are located.

While Madhya Pradesh and Himachal Pradesh High Courts

have subscribed to the first view, the High Courts of Karnataka,
Delhi, Kerala, Madras, Allahabad and Punjab and Haryana took
the second stand. This resulted in is ‘divergence of legal opinion
of different High Courts on the question” noticed the apex
Court. :
The top Court examined the definition of ‘Court’ in Sec. 37
of the Code of Civil Procedure; Sec. 38 of the Code which deals
with the Courts which may execute decrees. It also examined
Sec. 39 which provides for transfer of decrees, Sec. 46 which
provides for “precepts’ which could be executed by transferee
Court and Order XXI which deals with executions. The Court
also looked at the definition of the term “Court’ in Sec. 2(e) of
the Arbitration and Conciliation Act, Sec. 36 which provides for
enforcement of award and Sec: 42 which fixes jurisdiction.
Having examined the provisions of law and the line of
reasoning of different High Courts, the apex Court ruled that
there is no ‘jurisdictional Court’ for enforcement of arbitral
award. It further said that execution petition to execute award
can be filed anywhere in the Country where decree could be
executed. “...the enforcement of an award through its execution
can be filed anywhere in the country where such decree can be
executed and there is no requirement for obtaining a transfer of
the decree from the Court, which would have jurisdiction over
the arbitral proceedings” ruled the Court ‘unhesitatingly’.
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Mob lynchlng

individual in his own capacity or as part of group,
which assumes character of mob, can take law into his/their
hands and deal with person treating him as guilty of any office.

The Court stressed the need for the States to protect
fundamental rights of citizen saying that states have a positive
obligation to protect fundamental rights and freedom of all
individuals irrespective of race, caste, class or religion. Having
made this clear, the Court declined to classify crimes on the
basis of religion of perpetrator of crime or victim of crime. The
Court made clear, “crime knows no religion and neither
perpetrator nor victim can be viewed through lens of race,
caste, class or religion”.

Under the headmg preventive measures, the Court
suggested to forthwith identify the districts, sub divisions and/
or villages where lynching has taken place in recent past. The
Court wanted the States to appoint a nodal officer not below
the rank of police superintendent to be assisted by an officer in
the rank of Deputy Superintendent of Police who shall ensure
that the officers in charge of the police stations of the identified
play shall be extra cautious if any instance of mob violence
within their jurisdiction comes to their notice. It stressed the
need for police officers taking preventive measures under Sec.
129 of Cr.P.C to direct the mob to disburse if in the opinion of
the officer, the mob has tendency to cause violence or wreak
havoc of lynching in disguise of vigilantism or otherwise. The
Court also stressed the need for sensitizing the law enforcing
machinery across the sates by involving all stake holders to
identify measures to prevent mob violence and lynching. The
Court called to “....implement constitutional goal of social justice
and Rule of Law”.

By way of remedial measures, the Court laid down certain
guidelines to remedy the situation that takes place despite
preventive measures taken by State Police. The first measure
suggested by the Court was to forthwith causing registration of
FIR without delay. “....jurisdictional police shall immediately
cause to lodge FIR, without any undue delay, under relevant
provisions of Penal Code and/ or other previous of law”, noted
the Court. The verdict laid down that if crime takes place
despite preventive measures, then the nodal officer shall
personally supervise investigation of such crimes. Further the
nodal officer shall ensure that charge sheet is filed within
statutory period from the date of registration of FIR or from the
date of arrest of accused, as the case may be. The Court further
directed that the victim of such crime shall be suitably
compensated bring them in the compensation scheme framed
under Sec. 357A of the Code of Criminal Procedure." More
importantly, the Court laid down that the cases of mob
violence and mob lynchmg shall be tried by designated Courts/
Fast Track Courts earmarked for that purpose in each district.
The Court directed for completion of trial within six months of
taking cognizance of offence.

Turning its attention fo punitive measures, the Court
directed that erring police officers and those manning district
administration shall be held guilty of negligence and misconduct
treating the same as deliberate negligence and /or misconduct
for which appropriate action must be taken against the erring
official. In terms of the ruling of the Court in Armugam Servai

"case of 2011, the Court directed the States to take disciplinary

action against concerned officials if it is found that such official /
s did not prevent incident, despite having prior knowledge of
it, or where incident has already occurred, such official/s did not
promptly apprehend and institute criminal proceedings against
culprits.

Concluding the judgment the Court opined that such kind of
violent incidents can not be allowed to become “the new
normal”.
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