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Rejection of Plaint only
on its averments

Rejectlon of Plaint by civil Courts exercising power under
Order 7 Rule 11 of the Code of Civil Procedure can be done
based only on plaint averments and not on the basis of defence
of defendant, ruled the Karnataka High Court recently.

Sub Rules (a) to (e) in Rule 11 of Order 7 permit Court to
reject plaint if plaint is opposed to any law or does not disclose
a cause of action. Or.7 R1.11 read as a whole does not permit
reading any other material including written statement filed by
defendant in order to decide whether plaint should be rejected
or not. Considering this, it has

"Default Bail”: duty of Courts to
inform accused of entitlement

Supreme Court in one of its recent verdicts mandated that it
is the duty of the paid counsel, counsel provided by legal aid
board and also of the Court to inform accused of his or her
entitlement for ‘default bail’.”Magistrate ...must inform accused
of his right”, said one of the judges on the bench concurring
with another member thus forming the majority opinion. The
observation relates to right of accused to seek bail under Sec.
167(2) of Cr.P.C. This provision mandates that accused in
custody shall get bail if investigation was not completed within

stipulated period.

been consistently held by
constitutional Courts that in
order to decide on rejection of
plaint, plaint and plaint alone
shall be read. This view excludes taking into
consideration the defence of defendant which might |
show that plaint is opposed to law or it does not

J| Bhandari in ICJ again

India celebrated joyously on the early morning of Tuesday
21st Nov the election of J | Dalveer Bhandari who came out

victorious and secured the last seat at the International Court of

Justice (ICJ), Hague, defeating his rival Britain’s J| Christopher
Greenwood. Sushma Swaraj announced victory of India’s
candidate and tweeted, "Vande Mataram’ and ‘Jai Hind".

The electoral battle for a seat in ICJ between India’s nominee
Dalveer Bhandari and Britain’s ‘Christopher Greenwood had
~run into stalemate even as India waited anxiously for a
favourable result.

ICJ consists of 15 judges from all over the world elected from
among the countries which are members of the United Nations.
One-third members of IC]’s 15-member bench are elected every
three years for a nine-year term. Elections for these seats would
be held separately but simultaneously in the United Nations
General Assembly and Security Council in New York. This time
four of the six candidates in fray were elected as per the UN
laws, got absolute majority in both the General Assembly and the
Security Council. Ronny Abraham of France, Abdulgawi Ahmed
Yusuf of Somalia, Antonio Augusto Cancado Trindade of Brazil

A proviso to Sec. 167 (2) says
that accused shall get bail if
investigation is not completed
and charge sheet is not filed
within 90 days if the offence is punishable with death, life
imprisonment or for jail term not less than 10 years and in all
other cases within a period of 60 days from the date of arrest.
Many innocent under trial accused languish in jail without being
informed of their right to seek bail under this provision even
when necessary condition was satisfied.

A three member bench of the apex Court was examining the
plea of many similarly placed accused persons who were
lodged in different jails in the state of Assam as under trial
prisoners without investigation being completed within the
mandated period. While two members of the bench cons1dered
‘default bail” as right even without accused making
application , the dissenting one said application for bail
on this ground is a pre requisite to avail the benefit.

Penal law soon on Talag-e-biddat

Alarmed by many instances of Talaq-e-biddat, commonly
known as triple talagteven after Supreme Court declared it an
unconstitutional pt&éf’ice, the union Government recently hinted
that it is planning to bting a penal law to deter the practice.

Though a constitution bench by majority judgment ruled that
instant talaq is unconstitutional as it violates women's right to
live with dignity, there is no statutory law to deter Musalman .
men from resorting to ea8y way of divorcing unwanted wife.
The Government therefore, is planning a bring a penal law that
declares triple talaq an offence and seeks to punish those who
practice it.

West Bengal wins legal battle on ‘rossogolla’

In the two and a half year old legal battle with the state of
Odihsha for intellectual property right on ‘rossogolla’(‘rasgulla’
in other parts of India), West Bengal achieved a major victory
and obtained the 'Geographical Indications of Goods
Registration' (GI) mark for the sweet. Both states had clalmed to
have invented the dessert.

GI is a sign used on products that have a specific
geographlcal origin and possess qualities or a reputation that
are due to that origin. GI tag is given when it is shown that a
product originating from a given place. Further the qualities,

News, articles and other writes up published in this News Magazine are the intellectual property. of the News Magazine. Any Jorm of reproductwn
thereof by any one'without the written consent of the Editor would amount to violation of the provisions. of the Copy Right Act, 1957, ...

characteristics, reputation of the product should be essentially
due to the place of its origin. It should be further shown that the
qualities depend on the geographical place of production. Thus,
a clear link should be established between the product and its
original place of production. GI tag is given under the
Geographical Indications of Goods (Registration and Protection)
Act, 1999.

The 'rossogolla war' began in September 2015, after the Odisha
government began celebrating 'Rossogolla Diwas", or 'Rossogolla
Day', on the day that a festival called 'Ulto Ratha’ falls.
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Election to ICJ, diplomatic win to India

Court of Justice (ICJ) at midnight of 20th November is a
diplomatic win to India over its past colonial master Britain. The
result also meant that there will be no British judge at the ICJ

- for the first time in its 71-year history.
The significance of J| Bhandari’s
“election lies not only in defeating
Christopher Greenwood, a British judge
who contested against J| Bhandari. Its
importance is to be measured in another
context. India’s appeal to IC] is in progress
questioning the death sentence awarded
by a Pakistan Military Court to an Indian national, Kulbhushan
Jadhav. Pak has alleged him to be an Indian spy on mission to
foment trouble in Bulochistan while india claims him to be a

Justice Dalveer Bhandari’s election to the International

business man based in Chabahar Port, Iran. Bhandari’s election.

assumes significance considering the fact that Bhandari by
effectively participating in deliberation may influence the
opinion of other judges on board. That apart the election
indicates that India will play important role in world affairs in
the days to come and growing influence of India in the field.
Unlike domestic Courts, Judges to ICJ are not appointed or
selected. They are elected by voting by member nations of
United Nations. In such elections it is an established tradition to
seek support from friendly nations with quid-pro-quo
arrangement in other elections to various world bodies. That is
the reason why, Egypt, currently a non-permanent UNSC
member pledged its support to India’s nominee J | Bhandari. In
return, India has agreed to back the Egyptian candidate for the

post of director general of UNESCO.

The verdict of IC]J is usually followed by lobbying by judge
belonging to interested party-nation. There is no secret that
India pulled all strings to get J| Bhandari elected keeping in
view Kulbhushan Jadhav’s case which is
likely to be taken up by the Court by the
end of this year or by the beginning of next
year. The system of judge lobbying for
one’s country may seem strange when
compared with domestic Court processes
where the judge need to be impartial and
non attached. But the purpose of this
system in the International Court of Justice is to encourage
states to submit cases to the jurisdiction of the Court willingly.
Submission by states to the jurisdiction of ICJ is not compulsory.
If a State knows that it will have its own nominee as judge on
board who can participate in deliberation and offer other judges

local knowledge and an understanding of the state's

perspective, it may be more willing to submit to the jurisdiction
of the Court. In that way J | Bhandari will be of some assistance
to India in the pending appeal and in any other future litigation
in ICJ. Though Pak can exercising power under Article 31 and
seek appointment of ad hoc judge when Jadhav’s case is taken
up, experience show ad hoc judges fail to make much impact on
other members of the bench.

Whether Justice Bhandari will be able to make any
significant difference in the outcome of Jadhav’s case is
something of tomorrow. For the time being India has achieved
a great diplomatic win in an international body.

Even as the winter session of the Parliament is
slated to commence in the first week of December, the
Union cabinet during third week of November
approved a proposal to promulgate an ordinance to
amend the Insolvency and Bankruptcy Code. Within
days thereafter the President promulgated the
ordinance. The urgency, according to the Government
is to strengthen the Code by prohibiting certain class of
class of persons from gaining control of debtor
company by back door. The present Code as it stands
explicitly does not prohibit willful defaulters,
disqualified directors, those who have indulged in
fraudulent transactions and promoters whose account
is classified as non-performing assets (NPA) beyond a
prescribed duration from regaining control of the
management of the defaulting company in the guise
resolution applicants. The Government intends to
| address this issue by taking ordinance route.

“The Supreme Court sent a sitting judge (] |
Karnan of Calcutta High Court) to jail for
contempt. He was an appointee of the collegium.
When I went through the records, I found to my

all branches of law... Obvzouslj, he was not well-versed in
- contempt law”. :
Law minister Ravi Shankar Prasad
in the Law Day celebration

dismay that the then collegium had found him well-versed in |

Well wlsher of the month R.Rajagopalan,
Advocate, Bengaluru

In a seminar on 'Woman as Coparcener- Legal Implications'
conducted by Daksha Legal at Bengaluru on 27th October 2017, ]| N.
Kumar, former judge of High Court of Karnataka succinctly clarified
the interpretation and impact of the 2005 amendment to Section 6 of
the Hindu Succession Act. He mentioned that though the first sentence
of the Section mentions the rights of females to accrue on and from
the commencement of the amendment, rules of interpretation require
that the section should be read and understood in its comprehensive
whole to determine the mind of the legislature. Section 6(a) specifies
that the daughter becomes a Coparcener 'by birth.' Further, this
amendment 'substitutes' the earlier section and not merely modify it.
The Proviso mentions that the amendment shall not affect any
disposition or alienation made in the coparcenary property before 20-
12-2004 which implies that but for such disposition or alienation, the
amendment applies to coparcenary property even before amendment.
In view of these three aspects; it is clear that the amendment applies
from the date of the Act itselfi.e., 1956. He also mentioned that the
coparcenary right given to the daughter is 'in her own right' (section
6(a)) and is not dependent on the rights of her father. Her right
accrues in the coparcenary itself and not in the coparcenary right/
share of her father. Therefore, the hfe or death of her father is clearly
not a precondition to her coparcenary right. However, some confusion
is created due to Section 6(3). This Section clearly states that it relates
to the 'interest in the property’ of a deceased male Hindu'i.e., his
individual share in the coparcenary. The Section specifies that such a
share shall devolve only by 'testamentary or intestate succession' and
clearly 'not by survivorship.' Therefore by implication, it will devolve
like the individual property of the deceased person amongst his Class
1 heirs. Accordingly, the principle of notional partition is applied to
determine the shares of his Class 1heirs. Section 6(3) has no bearing on
the rights conferred in Section 6(1). Therefore, a Coparcener be it male
or female will get his or her share in his or her own right as a
Coparcener and in addition also get a share in the interest of the
deceased Coparcener as his Class 1 heir. Going by this clear intent
expressed by the legislature, ]| Kumar opined that the finding in the
Prakash v. Phoolavathi case has to be revisited as it restricts the |
retrospective right given to Hindu women by the legislature. He also
mentioned that the findings of the Apex Court in Gonduri Kottravva's
case is more in consonance with the intent of the legislature.
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The Quicksand of ‘Manifest Arbitrariness’
as a Ground to Invalidate Legislation

he judgment of R.F.Nariman, J in Shayara Bano vs. Union

of India (2017) 9 SCC1 lays down that plenary legislation is
susceptible to challenge on the ground of manifest arbitrariness.
The reasoning is fragile and raised on quicksand. It is opposed to
a long line of decisions which settled the law and is fraught with
the danger of judicial whimsicality entering the realm of
adjudication.

The legal position has been well settled that alaw can be
challenged only on the grounds of lack of legislative competence,
infringement of fundamental rights or any other constitutional
limitation on legislative power. It cannot be struck down by
simply saying that it is arbitrary. Vagueness also is not a ground
to invalidate legislation. There have been forensic attempts
including by counsel Rohinton Nariman to challenge a law as
unconstitutional on the ground of being arbitrary but they had
failed. Only in K.R. Lakshmanan a 3 Judge Bench struck down an
enactment as arbitrary. Apart from the propriety or otherwise of
trying to resurrect as judgment one’s :

has been sought to be imported rather loosely into the area of

plenary legislation. The judgment in Ramana or Ajay Hasia did
not speak about arbitrariness in or of legislation, but of State

action of the legislature and did not say that legislation can be

struck down on the ground that it is arbitrary.

- Even where a function is legislative, it is not always a plenary
legislation. So the proposition that arbitrariness in State action of
the legislature is fatal to such action does not necessarily lead to
the conclusion that a plenary legislation can be struck down by
merely saying that it is arbitrary. For the law to be invalidated,
such arbitrariness will have to trace its roots to some express,
substantive constitutional provision which is a limitation on
legislative power. It is true that arbitrary action even of the
legislature when it is not plenary legislation can be successfully

‘assailed as being arbitrary. For instance, price fixation which is a

legislative function cannot be arbitrary. It must take into account
relevant considerations and eschew irrelevant factors. Judicial
review of such function is exhausted when there is found to be a

contentions as counsel, this ground of
challenge is intrinsically flawed and has
many pitfalls. This is virtually bringing in the
substantive due process of the American
Constitution of the Lochner era. That has
died a natural death even in that country 80
~ years ago. Appeal to that concept in cases
touching life and liberty needs to be kept
clearly distinguished from invoking and
applying it in other areas of law.

rational basis for the fixation.

As Frankfurter,] felicitously put it, “A phrase begins life as a
literary expression, its felicity leads to its lazy repetition and
repetition soon establishes it as a legal formula

undlscrlmmatmgly used to express sometimes

different and contradictory
Perspective

ideas.” Something like this
4 : appears to have happened here.

V. Sudhish Pai e .

vsudhishpai@gmail.com

- Earlier Constitution Bench
“decisions expressly dealing with

This question -whether a law can be

struck down on the ground of arbitrariness was not in issue in the

- case and it was not argued. Where a point was neither raised nor
argued, a discussion by the court after pondering over the issue
in depth and rendering a decision would not be a binding
precedent or law declared under Art 141- vide Rajpur Ruda Meha
vs. State of Gujarat (AIR 1980 SC 1707). The judgement of
Nariman,] on this point falls into that category.

The judgement is at pains to draw support and sustenance for
its view from many earlier cases. It is, however, submitted that all
those decisions are distinguishable and do not really advance the
view taken here.

It is significant that in none of the cases relied upon and
followed was the question ~whether a plenary legislation can be
struck down on the ground of arbitrariness — in issue or decided.
All those are cases where Art 21 - the right to life and personal
liberty was engaged or they deal with executive/administrative
action except for a couple of smaller Bench decisions which have
loosely and without foundation uttered as anincantation that
even a legislation can be invalidated on the ground of
arbitrariness. \

Indira Gandhi’s case referred to and relied upon struck down
a Constitution Amendment as being violative of the
Constitution’s basic structure, not.a legislation as being arbitrary
and hence offending Art14. This is of no assistance.

-What is relied upon fundamentally is the decision in Ajay Hasia
which concerned admission to RECs and which held: “Wherever
there is arbitrariness in State action whether it be of the
legislature or of the executive or of an authority under Art 12,
Art 14 immediately springs into action and strikes down such
State action”, which is a dictum from Ramana Dayaram.Shetty, a

_case regarding distribution of largesse. In neither of the cases did
the question whether a plenary legislation can be challenged as
arbitrary arise or was it decided. It is in Ramana’s case that for
the first time this proposition was stated. State action of the
legislature is not always plenary legislation or even legislative in

character. It can be subordinate legislation or executive/

administrative action. Most of the cases where this dictum finds a
place were concerned with administrative action. That proposition

this issue have consistently held
to the contrary- that arbitrariness is not a ground for invalidating

+a plenary law. These have been ignored. The Presidential

Reference re: Natural Resources Allotment did not dissent from or
overrule McDowell which is indeed approved. It was stated that
State action, whether it relates to distribution of largesse, grant of
contracts or allotment of land (all of which are administrative
actions) is to be tested for constitutional infirmities qua Art.14.
Further, Dr. Subramania Swamy vs.Director, CBI held it not
necessary to decide the question referred to as to whether
arbitrariness and unreasonableness are or are not available as
grounds to invalidate legislation. It struck down the impugned
statutory provision as discriminatory and hence violative of Art
14. The Court reiterated that “the two dimensions of Art 14 in its
application to legislatién and rendering legislation invalid are
now well recognised- discrimination- based on an impermissible
or invalid classificatiortand excessive delegation of powers-
conferment of unguided and uncanalised powers. The Court
needs to be mindful that legislation does not become
unconstitutional because another view or method may be
considered good or even miore effective....and Courts do not

substitute their views on what the policy is.” All this

unmistakably negatives the view that a plenary legislation can be
invalidated by condemning it as arbitrary. That would be
substituting the Court’s view on what the law should be. In cases
like Malpe Vishwanath Acharya where the law was held to be
arbitrary and violative of Art 14, it was really that the
classification had lost its permissibility and in that sense was
arbitrary and discriminatory and hence violative of Art 14.

The last judgement referred to- Indian Express case (1985) 1
SCC 641 as a Constitution Bench decision is in fact a decision of
three learned judges. It is stated in the present case, “that it was
settled law that subordinate legislation can be challenged on any
of the grounds available for challenge against plenary legislation;
this being the case there is no rational distinction between the
two types of legislation when it comes to this ground of
challenge under Art 14.” With respect, this is perverted
logic applied to an inverted factual matrix. What the

Indian Express judgement very clearly and, with
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The Qulcksand...

respect, rightly lays down is that subordinate legislation
can be challenged on all grounds on which plenary legislation can
be assailed and also on other additional grounds; it can be
challenged also on the ground of being unreasonable, i.e., not in
the sense of being not reasonable, but as manifestly arbitrary.
This unambiguously and without more clarifies and lays down
that subordinate legislation can be challenged on the additional
ground of manifest arbitrariness and the only sequitur is that it is
not a ground to assail plenary legislation.

Art 21 has, no doubt, been infused with the ethos of
substantive due process also. A challenge to the substantive
content of a law that violates the guarantee in Art 21 is
entertained. But that is confined to that area: The recent Privacy
judgement has pointed out the danger of construing and equating
the jurisdiction of a constitutional court in India with the exercise
of substantive due process under the U.S. Constitution and
clarified that reference to substantive due process in some of the
judgments is essentially a reference to a substantive challenge to
the validity of a law on the ground that its substantive (as distinct
from procedural) provisions violate the Constitution. It is
submitted that the legal position as laid down in Binoy Viswam
(2017) 7 SCC 59 reflects the true constitutional perspective. To
decry it as not good law is itself not good law as discussed here.

Manifest arbitrariness as a ground to annul a plenary law may
at best be permissible with respect to laws touching Art 21
affecting life and liberty. It cannot avail re: laws not assailed as

‘offending Art 21. As regards testing the reasonableness of the
restrictions under Arts 19(2) to 19(6), though there is an element

of subjectivity, there are parameters laid down in the:

Constitution itself. It is a subjective assessment by prescribed
objective standards. But ‘manifest arbitrariness’ is without any
objective criteria and would itself be arbitrary. As Khanna,].
warned, much worse than executive arbitrariness is judicial
arbitrariness. This ground of challenge would be an invitation to
such arbitrariness which entails the risk of the process running
haywire. Far from upholding the rule of law, it would erect a

judge’s preferences and prejudices into constitutional principles

and perhaps undermine the rule of law itself.

Default Bail...

“Requirement of an application claiming statutory right {
under Sec. 167 (2) of the Code is a pre requisite for
grant of bail on default”, ruled the dissenting judge. The
majority view advised Courts not to be “formalistic” or
“technical” to order only on a'written or oral application. “In
matters of personal liberty and Article 21 of Constitution, it is
not always advisable to be formalistic or technical.
Consequently, whether accused makes a written application for
‘default bail” or an oral application for “default bail’ is of no
consequence. Concerned Court must deal with such an
application by considering statutory requirement s namely,
whether statutory period of filing a charge sheet or challen has
expired, whether charge sheet or challan has been filed and
whether accused is prepared to and does furnish surety”, ruled
the majority.

To
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Rejection of Plaint...

disclose a cause of action.

In the instant case, the High Court was dealing with
a Civil Revision Petition that challenged the order of a trial
Court whereby defendant’s plea to reject plaint was rejected.
The plaintiff sued to get possession of suit land and sought
judgment and decree against the defendant. The defendant .
entered appearance in the suit and sought the Court to reject the
plaint. Since his prayer was not granted by the civil Court, he
approached the High Court in revision.

The High Court noticed that the plea of the defendant was to
dismiss the suit in view of his defence. In order to say that the
plaintiff’s suit filed in the year 2016 is barred by the law of
limitation, the defendant showed a set of events which were not-
pleaded in the plaint but were alleged in the written statement.
Therefore, the Court did not agree with the defendant. The
High Court refused to look into pleadings in the written

statement in order to decide on rejection of plaint. Relying on

precedents of the apex Court, the High Court said “...no plaint
can be rejected on the basis of the defence taken in the written
statement.... The only averment to be looked into is plaint

-averments and nothing else”. Countering the argument of the

defendant that there is possibility of the plaintiffs not
succeeding in their legal battle the Court ruled, “Mere fact that

the plaintiffs may not succeed will not be a ground for rejecting

the plaint”.

] | Bhandari in IC] again

and Nawaf Salam of Lebanon were elected after four
rounds of elections on Thursday. Election for the last
seat was between Indian candidate and Britain’s. Since
Britain is a permanent member of the Security Council,
at the beginning Greenwood had an advantage over Bhandari.
But Indian Foreign Affairs Minster Sushma Swaraj her officials
were able to change the tide in favour of | Bhandari.

i mhmz& i zz;rss;

1 - India wins
election 1o the lntematzmal Court
af Justice. JﬁiHiﬂd.
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] | Dalveer Bhandaﬁ who started his first stint in IC] from
2009 had time till February 2018 in the world forum. Since there
was a bleak chance of his re election in 2018, India re nominated
him in June this year and as reported the Prime Minister and
Foreign Minister began to push his candidature during their
foreign tours. :

Seventy years old J | Bhandari, is a retired Supreme Court
Judge. He hails from a family of lawyers in Rajasthan. His father
and grandfather were lawyers J| Bhandari is decorated with
Padma Vibhushana.

Obituary . We regret to inform the sad demise

® On 09-11-2017 R. Rameshkumar (Kutti) (36), Advocate,
passed away at Bengaluru.
® On 11-11-2017 Nagabhushan, Advocate, passed away at
Bengaluru.
@® On 14-11-2017 Madhusudan T, Advocate, passed away at
- Bengaluru.
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