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Criminal process accused  “Reason to believe’ differs

centric, ignores victims
laments SC Judge in
Chengappa memorial lecture

The right to fare investigation and trial is applicable to
accused as well as victim and such a right to a victim is
provided under Article 21 of the Constitution of India, said

Justice Mohan M.Shantanagoudar, Judge, Supreme Court of

India, delivering 12th PGC Chengappa Memorial Lecture in
Bengaluru recently. The speaker was quoting from Nirmal Singh
Kahilol V/s State of Punjab, decided by the apex Court in 2009. He
was delivering the memorial lecture the on subject “Dimensions
and paradigm of victim compensation in criminal trials”.
Compensating victim of crimes is a subject of recent origin in

from ‘change of mind’

Relying upon an apex Court judgment on the point, a single
judge bench of the Karnataka High Court recently ruled that the
Assessing Officer should show that he had ‘reason to believe’

‘that a certain amount of income has escaped from the tax next in

order to re open the concluded assessment under the Income Tax
Act. Réason to believe escapement of income from assessment is
condition precedent for re opening the concluded assessment,
made clear the Court. Availability of tangible material givers rise
to “reason to believe’. The decision to re open concluded
assessment in the absence of ‘reason to believe’ supported by
tangible material, is merely ‘change of mind’, held the Court.
Section 147 of the Income Tax Act, 1961, permits Assessing
Officer to re open a concluded assessment, provided the officer
believes escapement of certain income from assessment.
Sec.147(a) and (b) make clear

India. Apart from what has been
provided under earlier Section
357 of the Code of Criminal
Procedure, there was no scheme
to compensate victims of crimes
during earlier times. The development of viewing rehabilitating
victim of crimes is State’s responsibility is of recent origin. The
Hon'ble Judge chose this subject for the memorial lecture held
on 23.11.2018 in the Patron-in-Hall of the High Court of
Karnataka.

Lahari Advocates’ Forum organizes memorial lecture in the
memory of its Founder President, late PGC Chengappa every
year. The present one was 12th in the series.

In the course of his lecture, the speaker noted with regret the
limited role of victims in criminal trial process. In order to
ascertain their role, the speaker first examined identity of victim
of crime. According to the J| Shantanagoudar, “there are at
least three victims - first, the Society, second, the actual or
primary victim and third, the dependents of the victim”. The
Code of Criminal Procedure in Sec. 2(wa) recognizes only the
primary victim saying victim is one who has ‘suffered any loss
or injury caused by reason of the act or omission for which the
accused person has been charged’. The Judge elaborated that
when a crime is committed, State prosecutes the offender and
role of primary victim of crime is limited to deposing before
Court. Though the primary victim can assist the Court in
prosecuting crime and can appeal against the acquittal and
against inadequate sentence, the Judge lamented that victim has
no role to play in investigation even if the process was going
the wrong way. This, the speaker pointed out, results in victim
being a victim for the second time for want of proper
investigation. Faulty investigation invariably leads to acquittal,
therefore, right to assist Court and right to appeal are illusory
under the present circumstance, lamented the speaker.

Pointing out that whole process of prosecuting offender in
India has become “accused and case centric’, the judge lamented
that the process has lost sight of pain and plight of victim and
his/her dependants.

- J| M.M.Shantanagoudar examined the criminal
process from the point of functional aspect and noted

30" year of puﬁ (ication

under what circumstances re
opening is permissible. Firstly, if
the Income Tax Officer has
reason to believe that because of
omission or failure on the part of an assessee, certain income
has escaped assessment or in view of the information received
by the Officer, the Officer has reason to believe that certain
income chargeable to tax has escaped assessment for any
assessment year, re assessment is permissible.

After going through the relevant provision of law and after
noticing recent amendment thereto, the Court held, “It is for the
Assessing Officer to show availability of the tangible material to
believe escapement of income from assessment” in order to re
open an assessment.

No scope in arbitration suit
to try“preliminary issue

In an arbitration $uit there is no scope for the civil Court to
try any of the issues involved therein including the admissibility
of the agreement as preliminary issue, ruled a division bench of
the Karnataka High Cgurt. The Court was hearing an intra
Court appeal against the order of dismissal of writ petition. The
writ petition was filed challenging the procedure adopted by
the civil Court in proceeding to hear the main matter alongwith
the question of admissibility of the agreement.

The arbitration agreement in the case was an agreement for
sale. The plaintiff-appellant in the civil Court raised certain
objection thereto on the ground that since it was not properly
stamped, it was inadmissible. The Plaintiff-appellant filed an
interim application requesting the Court to take up the issue
relating to the admissibility of the agreement as a preliminary
issue. The Court proceeded to hear the main matter directing
the plaintiff-appellant to file written argument and also address
oral argument. This was challenged by the plaintiff-appellant
before the High Court in writ petition. The Court
dismissed the writ petition holding that the petition
was not maintainable. The Court clarified-that the
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Election Petition - relevant

material - chip of mobile phone in

S“,’ which conversion between parties

%" is recorded - non produced -

C/ whether Sec. 81(3), Representation
of People Act violated?

A petitioner under the Act along with his

L
st

“ad the

petition did not produce chip of the mobile phone in which -

conversion between parties is recorded. The petitioner alleged
corrupt practice based on this phone conversation. But the
petitioner produced a compact disc which contained copy of
the conversation in the chip. The transcription of the
conversation in print form was also produced. A question arose
whether this is sufficient compliance of Sec. 81(3) of the Act.
“Every election petition shall be accompanied by as many copies
thereof as there are respondents mentioned in the petition, and
every such copy shall be attested by the petitioner under his
own signature to be true copy of the petition”, reads Sec. 81(3).

SC held that it has rightly been observed by the High Court
that the phone has been filed in a sealed cover. Therefore, the SC
said, the allegation of non supply of the chip amounts to violation
of Section 81(3) of the said Act is not a plea which can be
accepted. ‘It could’ at best “be a matter of trial’, ruled the Court.

-

Sec. 3(4), National Security Act, 1980 detention - word

‘forthwith’ interpretation

Section 3 authorises authorized officer to pass order of
preventive detention. The Officer passing the order should
forthwith report the fact to the State Government to which he is
subordinate together with the grounds on which the order has

been made and such other particulars as in his opinion, have a

bearing on the matter, and no such order shall remain in force

for more than twelve days after the making thereof, unless, in
the meantime, it has been approved by the State Government.

What time frame is forthwith is the question arose before the

apex Court. The Court also considered another question as to

when as long as report to the State Government is furnished
within twelve days, can it be contended that it has not caused
prejudice to the detenue?

Answering the questions, the Court held that

¢ the provision should receive strict interpretation,

* the word “forthwith” must be interpreted to mean within
reasonable time and without undue delay,

* merely because the report has been filed with the State
Government within a period of 12 days, it can not be ruled
that detenue has not been prejudiced. Even when the report
is filed within 12 days, Courts should examine whether it has
been filed forthwith.

—

Sec. 9, Indian Evidence Act - Criminal case - unknown
accused persons - establishment of identity - Test
Identification Parade - when to be held - whether not
holding TI parade fatal to prosecution?

The Prosecution Witnesses who deposed before the Court

and identified the accused persons for the first time were not

acquainted with the accused persons. They deposed that they

had seen from a distance the accused assaulting the deceased.

Therefore, a question arose whether a test identification parade

ought to have been conducted by the investigating agency.
On the facts the Karnataka High Court ruled:

* Itis not always mandatory to hold test ID parade

* When an FIR is lodged against unknown person/s and the
said person was not known to the witness/es and witnesses
were also not sure whether they had seen the accused persons
prior to the incident in question, then under such
circumstances, test identification parade in terms of Section 9
of the Indian Evidence Act is necessary.

justice. Such mechanism may provide norms for

In a landmark move, recently the apex Court p
live streaming of open Court proceedings havin
importance. This means in camera proceedi
matrimonial or sexual assault case even if they are
importance, will not be live streamed.

Considering advancement in information sci
technology there was a demand for direct telecast
proceedings. Those who advocated live streamin
that it would bring in transparency in judicial procee
council of India had passed resolution favou
telecast of Court proceedings.

Conceding for the demand for live streaming ir
interest litigation filed by a couple of public spiritec
and supported by interventionists, the Court struck
between different interests like administration c
transparency, dignity and privacy of the participa
proceedings and the majesty and decorum of the Cc
judgment calls for framing appropriate set of rules t
project kick starts. Court made clear that live streai
be permitted only where there is a demand for it
the requirement of public importance.

In his separate but concurring judgment
D.Y.Chandrachud recognized that genesis for de:
live streaming courtrroom proceedings has in the pr
open justice. Agreeing with the majority he :
streaming “....enable those affected by the decisic
Court to observer the manner in which judicial dec
made”. Stressing the importance of live stream
proceedings, he further said it “...will reduce the
reliance on second hand narratives to obtain inf
about important judgments of the Court and the
judicial hearings”.

“There is also need for mechanism to evaluate
and compile performance of judicial system as per
observations in 245th Report of Law
Commission so that the is non mandatory g
time line for decision of cases and |
accountability consistent with right of speedy

performance measurement for all judges in
hierarchy. Same has to be done without affecting indep

judiciary. There is also need for in house mechanism manne

but with safeguards consistent with independence of ju
measures against erring judges other than impeachment as
AIR 2017 SC 3191. There is need to consider all oth.
considerations whether there should be body of full time exp:
affecting independence of judiciary, to assist in identifying, «
and evaluating candidates at pre appointment stage and
performance post appointment. Government may also co
changes are required in process of evolution of candidates a
that no wrong candidate is appointed. What steps are v
ensuring nghteous conduct of Judges at later stage is al

consideration.”

SC on how to speed up justice delive

“Art. 19 guarantees some of most important fundamen
citizens. Art. 19 protects important attributes of personal li
of freedom of speech and expression coupled with right
peaceably and without arms are right expression of which
in carrying demonstration on several occasions. Freedon:
views is life line of any democratic institution. Word freedc
must be broadly construed to include right to circulate o
word of mouth or through audio visual instrument. Rig
speech is one form of expression which is also part of freedc
and expression. Demonstrations are also mode of express
guaranteed under Art. 19(1) (a) demonstration whethi
religious or social or other demonstrations which cre

Aictiivhanro nv anovato nc miricancroe av rvoato nv wanifoctlis +1
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Constitutional Adjudication

In a constitutional democracy wedded to the rule of law
constitutional adjudication is of abiding value and
significance. What prevails is constitutional supremacy - all
organs being controlled and regulated by the Constitution and
functioning within the confines of their power with the judiciary
constituted the arbiter. While the consent of the governed is a
basic value in a democracy, constitutional democracy cannot
exist in any real sense without the rule of law. Constitutional
democracy is one where the majority will and rule is controlled
and directed by constitutional principles or culture or
constitutionalism. Its survival and success depends-upon the
realization that constitutional morality is no less essential than
constitutional legality. It is not mere allegiance to the
constitutional provisions and principles but imbibing a

constitutional culture. It underlines the
need to preserve the people’s faith in
institutions of democracy and underscores
the ethics of the country’s politics.

The moral and spiritual dimensions of
democracy are equally significant.
Institutions are crucial in this behalf. A
constitutional democracy can work only
under institutional safeguards. Hence it is
essential that institutions are strengthened

and correct systems put in place. A
functioning democracy needs continuous discussion. The
Constitution prescribes government by democratic legislatures
with the executive accountable to them and resting ultimately on
public opinion. Constitutionalism and the rule of law facilitate a
democratic political system by creating an orderly framework
within which political decisions are made. We cannot forget the
Holmesian aphorism that “theory is the most important part of
the dogma of the law, as the architect is the most important man
who takes part in the building of a house.”

The Constitution represents charter of power granted by
liberties and not charter of liberty granted by power.
Fundamental rights and basic liberties limit the State’s authority.
Even so, the role of institutions in making democracy
meaningful and successful is vital. No institution is an
abstraction. The working of all constitutional institutions is
influenced and determined by those who man them. The
different institutions that the Constitution has fashioned are
intended to bring about a form of government that would
ensure that democracy and liberty are not empty promises. It
serves the purpose of democracy by defining and limiting the
roles of the various institutions and protecting the citizen from
exercise of arbitrary and absolute power. In a democracy

enduring institutions depend upon the enduring support of
ordinary citizens and they are most likely to support those
institutions which they understand. “Law is the principal
institution through which a society can assert its values”,
remarked Prof. Alex Bickel.

The Constitution is no doubt a legal document, but it is also
a social testament and a political instrument. The relation
between the institutions, particularly the legislature and the
executive, is more political. One cannot also overlook the
relationship between the legal and the political processes which
are intermixed. Constitutional adjudication, therefore, at least to
some extent, is political. The politics of constitutional
adjudication are clearly different from parliamentary,
governmental and electoral politics. It involves rational
justification and legal foundation, but constitutional review can
nevertheless not claim to be innocent of politics.

In one sense constitutional adjudication is, and must be, a
dynamic interaction - a ‘democratic dialogue’ among the wings
of the government. “Courts remind legislature of the values that

might otherwise be neglected
@
Perspective

and legislatures respond by
expanding or refining the terms
V. Sudhish Pai
vsudhishpai@gmail.com

of the debate.” Public law must
in principle respect conventional
limitations on judicial power.
They are crucial to the functioning of a democratic state. To
remember that there can be no legal solubility to every problem
and that the judicial process has its inherent limitations is
wisdom and acknowledgment of a stark reality.

Prof. Dieter Grimm, former Justice of the Federal
Constitutional Court of Germany mentions that while
amendments are an external corrective to the power of Courts,
there is also an internal corrective. “Even if it is true that, what
is legally acceptable and what is not, can only be defined in the
legal system, it is never defined once and for all and judges are
not the only actors to take part in the ongoing discussion. It is
therefore extremely important that constitutional courts are
embedded in a lively discourse in which the division of functions
between the political and juridical branches of government, the
acceptability of legal methods and the soundness of
interpretations are constantly evaluated and readjusted”. A
realization of this is critically essential.

The genius of constitutionalism which supports the rule of
law lies in the Constitution - its resilience which provides ample
opportunity for both continuity and change, in the method of
interpretation and insthe wisdom and ability with which the
judges steer between the horns of their dilemma. °

...arbitration suit...

plaintiff-appellant may raise all contentions before the
Civil Court which are available under Sec. 34 of the
Act. This order was called in question before the
division bench in intra Court appeal.

Before the division bench, relying upon SMS Tea Estates Pvt
Ltd., case decided by the apex Court in 2011, it was contended
by the plaintiff-appellant that since the admissibility of the
document goes to the very root of the matter, it ought to have
been considered as preliminary issue.

Having heard both sides, the Court felt “...the writ petition
as also this appeal could only be considered as a baseless
attempt on the part of the appellant to somehow avoid
expeditious disposal of the application under Sec.34 of the Act”.
The Court noticing that under Sec. 34 of the Act award could be
questioned strictly on the grounds available therein declined to
“..accede to the submission that even such proceedings under
Section 34 of the Act could also be taken up in split-stages so as
to examine any particular ground as a preliminary one”.
Holding that the cited judgment is not on the point involved in
the appeal, the Court dismissed the appeal with cost.

In a criminal justice system, here is a jury to be proud of: )

A defendant was on trial for murder. There was strong evidence
indicating guilt, but there was no corpse.

In the defense's closing statement, the lawyer, knowing that his
client would probably be convicted, resorted to a trick.

- "Ladies and gentlemen of the jury, I have a surprise for you all," the
lawyer said as he looked at his watch.

"Within one minute, the person presumed dead in this case will
walk into this courtroom." He looked toward the courtroom door.

The jurors, somewhat stunned, all looked on eagerly.

A minute passed. Nothing happened.

Finally the lawyer said, "Actually, I made up the previous
statement. But you all looked on with anticipation.

I, therefore, put it to you that you have a reasonable doubt in this
case as to whether anyone was killed, and I insist that you return a
verdict of not guilty."

The jury retired to deliberate. A few minutes later, the jury returned
and pronounced a verdict of guilty.

"But how?" inquired the lawyer. "You must have had some doubt;

I saw all of you stare at the door." HU _ » U

The jury foreman replied:
"Yes, we did look, but your client didn't."

Y
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Criminal process accused centric...

hat being “case and accused centric’, the process seeks
o penalize accused for the wrong committed and seeks
o ensure that punishment acts as a deterrent for future

offenders. “However, in this retributive approach to
criminal law, the system loses sight of the actual or primary
victim and his or her dependents” noted, the judge.

Comparing the process of prosecuting a criminal case with
prosecution of a case for civil wrong, the Judge said in civil
cases, “the central function of law is not censure or prevention
but to provide a remedy to the victim in the invasion of
protected interest, where usually damages and some time in
injunctive or other reliefs are awarded, the victim in a criminal
case often has not avenue to protect his or her interests, unless
the offence committed is also a civil wrong....”. This, noted the
Judge, “...leaves victims as an unprotected class who continue to
suffer from the trauma and aftershocks of the instances that
they have been subjected to day after day and can never
resume their normal life”.

Turning his attention to judicial approach to providing
compensation Justice Mohan Shantanagoudar noted thatin a
series of judgments from 1979 onwards the Supreme Court as
well as High Courts have made observations about the status of
victim in criminal process. Referring to Maro Ram V/s Union of
India, the speaker pointed out that the Court therein held that
while considering the problem of penology, victimology, which
is the study of the suffering of the victim who die or suffer,
should not be overlooked. He also referred to the verdict in
the State of Gujarat V/s High Court of Gujarat whercin it was
stated that the Court in its zeal to protect the human rights of
the accused or the convict cannot forget the victim or his family
in case of his death or incapacitation because of the offenses
committed by the convict.

In the light of the aforesaid observations, the learned judge
examined the current legal scheme to protect the interest of
victims and for their restitution. The speaker examined the*
provisions of Railway Act, the domestic violence Act, the
workman Compensation Act, the Protection of Human Rights
Act, the Scheduled Caste and Scheduled Tribes (Prevention of
Atrocities) Act, and the Probation of Offenders Act which
provide for compensation under Civil Law. The Speaker
referred to 152nd report of the Law Commission which
recommended introduction of Section 357 (A) in the Code of
Criminal Procedure mandating awarding compensation of
Rs.25,000/- in case of bodily injury and Rs.1,00,000/- in case of
death. He pointed out that the Government did not accept
these recommendations then but finally inserted Section 357 (A)
in Cr.Procedure Code 2008 and Section 357 (B) and Section 357
(C) by way of Criminal Law (Amendment Act of 2013).
Compensation under these sections payable by accused, the
Speaker pointed out is ancillary to other sentences but is in
addition thereto. Referring to verdict in Dilip S.Dahanookar V/s
Kotak Mahindra Co. Limited and Another it was pointed out that an
enquiry albeit summary in nature, to determine the paying
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G.C.Vishveshwara Memorial Lecture was delivered by
Dr.Pavagada Prakash Rao on 04-08-2018 at Gokhale Institute
of Public Affairs, Bengaluru. Sub]ect of the lecture was

- Ramayanadalli Dharma Jijnase. :

capacity of the offender was favoured.

The speaker then turned his attention to the Victim
Compensation Fund created by the Union of India and various
state Governments. It was pointed out that way back in 2009 the
Central Government gave direction to every state to prepare a
scheme which has to be in agreement with the schme prepared
by the Centre for compensating victims of crimes. The Centre
directed states to make budgetary allocaton to creat the fund.
Under these schemes Courts trying offence should certify that
victim need to be rehabilitated. In such case either the District
Legal Services Authority or the State Legal Services Authority
should hold an enquiry to determine the quantum of
compensation to be paid to victim/s, pointed out the speaker.

The speaker then went on to examine impact of crime on
victims. The speaker examined impact sexual offence makes on
victim and trauma it leaves behind. He demonstrated how child
suffers from sexual assault and the scar it leaves on child’s life
affecting entire developmental process of the child and carries
forward into adulthood. Acid attack, one of horrific offences, is
always aimed at women, noted J | Shantanagoudar. “Even if it
does not result in death, apart from causing severe burning of
face, which is most commonly targeted, it also melts bones, has
a heavy risk of loss of eyesight and hearing, and causes fatal
disease like ulcer”, noticed the speaker. In all such cases,
“Compensation should be given to the victim as soon as
possible, so that she can proceed with her treatment properly
and measures should be taken for counseling, employment and
rehabilitation”, opinioned the speaker.

Noticing peculiar circumstances of robbery and cyber crimes
create, J | Shantanagoundar said “If the police and investigative
authorities fail to recover the lost or stolen goods, even
imprisonment of the offender cannot return the victim to their
earlier position,” indicating that property lost is lost for ever. He
noted that compensating such victims with a partly sum of
Rs.10,000-20,000 “...is hardly sufficient”. He expressed dismay
at such situations saying, “The violation of the victim’s rights,
invasion of his dignity, and the actual losses incurred by him are
all dolefully, not a matter of concern in the criminal process”.

In the light of constitutional provisions relating to protection
of fundamental rights, the speaker examined the verdict in
Rudul Shah case decided by the apex Court in 1983. The Court
laid down the compensatory jurisprudence for the violation of
fundamental rights under the Constitution. The speaker noted
that there are no express provisions for awarding such
compensation in the text of the Indian Constitution, but “... this
judgment was on the basis of the court’s interpretation of the
extent of its remedial powers”. The concept of damages in such
situations, “...should be understood by taking recourse to the
principle of Const1tut10nal tort”, opined J| Mohan
Shantanagoudar. State not protecting its subjects from crime is *
failure on the part of the State”, interpreted the speaker. This
also amounts to “breach of the trust they (citizen) have reposed
in the government”, he said. :

Coming to the concluding part of the guest lecture, the
speaker batted for change in the approach of the criminal legal
process from being “accused and case centric’ to also look
include the interest of victim and aim at victim’s rehabilitation.

Chief Justice of the High Court, Dinesh Maheshwari who
was the Guest of Honour lauded the Karnataka’s victim
compensation scheme and its working.

The program began with welcome address by Anu
Chengappa, President of Lahari Advocates’ Forum.
R.G.Chowhan, Secretary of the Forum proposed vote of thanks.

Rajya Sabha passed 120rd Constitution amendment bill
by voice vote on 06-08-2018 providing for constitutional
status top the national backward classes commission. Lok

' Sabha had already passed the bill. With the presidential
assent the amendment comes in to force,
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