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Death due to mosquito
bite is accidental death

Ruling that death due to mosquito bite is an accidental death,
the National Consumer Disputes Commission recently ordered a
health insurance provider to compensate legal heirs of a person
who died of malaria caused by mosquito bite.

The order of the Commission came on a claim made by certain,
Mousami Bhattacharjee whose husband, Debasish Bhattacharjee,
~ died in January 2012. He had taken a housing loan from the Bank of
Baroda and availed an insurance policy from the National
Insurance Company (NIC). The sum insured was payable in the
event of his death.

After his death caused by malaria Mousami approached the
insurer seeking compensation to enable her to liquidate the housing

Auction sale: no appeal
if not objected earlier

An appeal under Sec. 106 of the Karnataka Co Operative
Societies Act, 1959 (the “Societies Act’ for short), challenging
confirmation of auction sale is not maintainable if the aggrieved
debtor had not filed application for setting aside the auction sale in
terms of Rule 38 (4) of the Co Operative Societies Rules, 1960 (the
“Societies Rules’for short), ruled the Supreme Court recently.

_The order of the Court came on a civil appeal filed by auction
purchaser whose sale was set aside at the instance of the debtor
whose property was auctioned for recovery of loan.

As the debtor, certain Kotian committed default in repayment of
loan to Mahalakshmi Co operative Bank Ltd., recovery proceedings

were initiated. This culminated in

loan. Insurer repudiated the claim.

Mousami then approached af
District Consumer Forum 488 '
in West Bengal in >
February 2014.

Tariff determmauon-

statutory function of SERCs

Determination of electricity tariff is a statutory function of State
“Electricity Regulatory Commissions under the Electricity Act, 2003
and the Electricity Regulatory Commissions Act, 1988, ruled the
Supreme Court recently. The Court was examining the question, “Is
the tariff fixed under a PPA (Power Purchase Agreement)
sacrosanct and inviolable and beyond review and correction by the

The Gujarat State Electrlclty Commission did not consider it
appropriate to confer on itself the said power upon a construction
of the provisions of the Act and the terms of the PPAs in question
in a particular case. The Appellate Commission disagreed and held
that the power would be available to SERC notwithstanding the
terms of the PPA. That was how the matter came up before the
apex Court in an appeal.

Having examined the scheme of the Act, the Court ruled that
apart from fixation of tariff in a “situation of open access” or in a
situation of competitive bidding covered by Section 63 of the Act,
determination and fixation of tariff is a statutory function to be
performed by the State Regulatory Commissions constituted under
the Electricity Regulatory Commissions Act, 1988 and exercising
this power is in consonance with the principles enunciated by the
Electricity Act, 2003. It further ruled, “The power of tariff
determination/ fixation undoubtedly is statutory”.

It was contended before the State Commission that the tariff
agreed upon between the power generating company and
distribution lincencee in the PPA is the result of an act of
volition of the parties which can, in no case, be altered §
except by mutual consent. The State Commission agreed
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an award being passed in favour of
the Bank by the Joint Registrar of
Co Operative Societies, Mysuru.
: yThe debtor filed appeal to
Karnataka Appellate Tribunal (the ‘KAT’ for short) challenging the
order and award against him. The KAT passed a conditional order
of stay directing the debtor to deposit 40% of the amount awarded

- failing which the order of stay stands vacated. The debtor did not
-deposit the amount. The bank attached the property and proceeded

to hold auction. At this stage the brother of the debtor raised
objections claiming that the property belongs to joint family and not
to the debtor alone. Ultimately, the objections were overruled. In
the meantime the case was transferred from the Court of the Joint
Registrar of Co Op Society to that of the Assistant Registrar (the
*ARCS' for short). Subsequently, the appeal filed by the
debtor before the KAT was also dismissed. The bank §
published auction notice to conduct auction sale of the

‘Order on admission i 1is
decree

An order passed by a civil Court on the admission made by the
defendant is an order Ieadmg to the decree of the Court hence itis
appealable, pronounced théKarnataka High Court recently. The
High Court in its writ jurisdiction was examining the correctness of

an order passed by a civil Court on an application filed by the
plaintiff under Order 12 Rule 6 of the Code of Civil Procedure.
Order 12 Rule 6 of the Code permits civil Court to pass
judgment on admission of fact made by a party to the suit.

In the instant case, a plaintiff-landlord filed suit against
defendant-tenant/occupant for recovery of possession of
immovable property, arrears of rent, charges after issue of quit
notice and for other reliefs.

The suit was contented by the defendant by filing written
statement. At this stage the plaintiff filed an application under .
Or.12 Rule 6 to decree the suit based on certain admissions in the
written statement. The application came to be allowed.

Being aggrieved by this, the defendant preferred writ petition
wherein the order of the Court was challenged. The plaintiff in
whose favour the order was made in the civil Court
entered appearance before the High Court as respondent |
and opposed the very maintainability of the writ petition.
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Hostile mtncsses, it is time for legislatures to take call

In one of its recent hearings of a criminal appeal, the supreme
court yet again encountercd an incident of a key witness
turning hostile and deposing his presence elsewhere than what was
mentioned in prosecutior ‘ord. Balraj, brother of the deceased
woman, Roshni deposed in a manner which lead the trial Court
disbelieving the dying de« ion only to acquit the accused
husband of the deceased, Ran - Not ticing

his hostile attitude towards pr tion, the *
top Court observed, find itis ming
a common pherom i, almost a regular
feature, thatin ori al cases witness turn
hostile”. Having made this observation the

Court examined fcw of its previous
judgments wherein the Court commented
upon such peculiar behavior of witnesses
turning hostilc and recorded excerpts from the judgments in
Krishna Mochi Vs State of Bihar, Zahira Habibullah Vs State of
Gujarat, Sakshi Vs Union of India, Sate Vs Sanjeev Nanda, State of
U P Vs Ramesh Mishra & Anr. K. Anbazhagan Vs Superintendent of
Police and Manu Sharma Vs State (NC of Delhi).

Having examined the problem of witnesses turning hostile, the
Court discerned the following possible reasons for the witnesses
retracting their statements before the Courts and turning hostile:
* Threat/intimidation, % Inducements by various means, % Use
of muscle and money power by the accused, % Use of stock

witnesses, % Protracted trials, % Hassle
faced by the witnesses during investigation
and trial, % Non existence of any clear cut
legislation to check hostility of witnesses.
~ This malady of witnesses turning against
the prosecution afflicting the criminal justice
system is deep-rooted. Cosmetic changes can
not change the situation. It requires a strong
legislation to check witnesses turning hostile
which should make both investigator and the witness responsible.
The V S Malimath committee on reforms of the criminal justice
system has also suggested measures for a wide-ranging correction.
Governments spend huge sums of money on criminal
investigations and trials which in majority cases goes waste as they

end up in acquittal. Now it is for the Governments to take call on it.

Certlflcate under Sec. 65B (4)
mandatory

Reiterating that a certificate as required in terms of Sec. 65B (4)
of the Evidence Act is mandatory to prove a printed copy of the
details of the telephone call, Supreme Court recently, declined to
admit the document terming it as inadmissible secondary evidence.

In a criminal case, it was endeavored to prove on the basis of the
printed copy of the computer generated call details kept in usual
ordinary course of business and stored in a hard disc of the company
server, to co relate the calls made from and to the cell phones
involved including those amongst others recovered from the
accused persons. But the prosecution failed to adduce a certificate
relatable thereto as required under Sec. 65B(4) of the Act. Printed
copy of the call details is an inadmissible piece of secondary
evidence in the absence of a certificate, held the Court.

‘Registration of FIR not condition

precedent for investigation’

Relying upon a decision of the Privy Council in K.E. Vs Khwaja
which was subsequently followed by the apex Court in Apren
Joseph, recently, the Supreme Court, “The receipt and recording of
First Information Report is not a condition precedent for setting in
motion of a criminal investigation”.

In the instant case, the relevant column in FIR showed the time
of registration of FIR as 17.35 hours. But the other records showed
that Sub Inspector of Police had received the message by 17.15
hours upon which he had commenced investigation relating to the
gun shot death of Debol Kumar Ghosh. Based on this the very
veracity of the FIR was challenged in the appeal filed against
conviction for an offence under Sec. 302 of IPC.

The apex Court refused to entertain the plea and held that
investigation rightly commenced on receipt of information of a
cognizable offence and that registration of FIR is not a condition
precedent for setting the criminal machinery in motion.

Order VII Rule 1, Code of Civil
we Procedure, 1908 — cause of action —
e s," when arises?

Answering the question as to when

Q C cause of action to file civil suit arises, the

")d he Suprem Court clarified that when the real

dispute arises i.e., when one party asserts and the

other party denies any right in favour of the other, the cause of action is
said to have arisen. '

This issue is sponsored by a well-wisher

@ 'Before adverting to the issue of
repugnancy, we think we should deal with
submission that pertains to the reference
to Upanishads and international
perception that is sought to be criticized.
The Court in A Nagaraja in paragraph 22
has translated few lines from Isha-
Upanishad, which read as follows:

“The universe along with its creatures belongs to the land. No
creature is superior to any other. Human being s should not be
above nature. Let no one species encroach over the right and
privileges of other species.”

@ We do not think allusion to Isha Upamshad in the context of
animal welfare is alien to the context. The Court, we are inclined to
think, while dealing with law and legal principles can refer to the
cultural ethos and the ancient texts of this country as far as they do
not run counter to the constitutional and statutory thought and
principles.”

@ “...what constitutes an essential part of a religion or religious
practice has to be decided by the Courts with reference to the
doctrine of a particular religion and include practices which are
regarded by the cominunity as part of its region.”

@ . we are’ur‘igble to hold that there is any connection or
S
association of Jallikattu with the right of freedom of religion in
Article 25.”

@ “The plea that “every festival has the root in the religion and
when Jallikattu is an evéfit that takes place after harvest, it has the
religious flavor and such ethos cannot be disregarded’ is an
extremely stretched one and inevitable result in its repulsion.”

SC dismissing the review petition declining to take a re look into
the judgment prohibiting Jallikattu sports

HUM©UI
Judge :“why are you divorcing your wife?” \
Husband : “ We have major religious difference:
Judge “What are those differences?”
Husband : “My wife thinks she is God and I don’t agree”.
" - Miscellany

Guru Vandana programme was held at Kannada Sahitya
Parlshat Bengaluru, on 13-01-2017 to honour Mr.C.N.Kamath,
- Advocate, by his former colleagues '
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Challenges to the Idea of Ihdia

We live in difficult times characterised by loss of a sense of
values. Every institution is under siege and thc challenges
are many. The general decline in values and ideals in society as a
whole has not left untouched any institution and those that
compose them. The foremost challenge today is to the idea of India.
That idea means many, different things to different people. Yet,
there are certain irreducible essentials. The single most important
legacy of India which also represents the idea of India is the
tradition of tolerance, respect for diversities, accommodation of
pluralism and reverence for life. That is largely encompassed in the
objectives set out in the Preamble- Justice, Liberty, Equality,
Fraternity which are the four wheels of the :

one of the greatest challenges of the day. That is the challenge of -
conflict of social institutions and an inequitable économic order. -
The constitutional dream has to be translated into reality by
making and enforcing proper laws. The ideal is to achieve the goals
in Part IV while protecting the rights in Part III. Wealth has a social
mission. It must find expression and fulfilment in human well

being. The best investment is in human welfare. It brings in social

stability and harmony. There should be a sensible balance between
economic growth and advancement of the welfare of the society as
a whole. This is one of the greatest challenges now as at any time
earlier.

A peaceful and orderly society is what all of us look for. Peace

constitutional chariot which has to continue |
the journey and help the nation keep its tryst
with destiny. |

Each of the four pillars on which the polity |

Judiciary and the Media- has a vital
complementary role and each is faced with |
grave challenges, some being common. India
has quite a few contradictions- a pluralist |
society-an underlying unity in a mosaic of
diversities -religious, linguistic, cultural, social
and economic. This has to be preserved and strengthened. How to
reconcile and apply enduring, timeless values to changing times and
perspectives is the challenge.

Modern government may be said to be an effort to produce the
responsible conduct of public affairs to realise the larger public
good. Democracy will have to be imbued with constitutionalism, .
otherwise it will sooner or later degenerate into elective despotism
and then into mobocracy. Democratic institutions to have
legitimacy must rest on legal foundation. Disenchantment with, or
weakening of, institutions will be a recipe for chaos. All institutions
of governance as also the checks and balances in the constitutional
scheme must be strengthened and correct systems put in place.
Electoral reforms and reforms of political parties are inevitable in
this regard.

Equality of opportunity is the soul of social equality and is
perhaps the most important foundation that supports the
democratic polity. One cannot hope to enjoy one’s rights
individually if others are not treated equally. Economic and social
inequalities rupture the fabric of civil society. An inclusive society

 fuelled by inclusive growth is imperative and its achievement is

Unexplained simple injuries
not for benefit of accused

Unexplained injuries simple in nature on the person of the
accused do not enure to his benefit if it is not established that the
deceased was armed at the time of attack on him, sald Supreme
Court recently.

It is an established principle that in a murder case, injuries on
the accused, if any, should be explained by the prosecution.
Prosecution should explain how the accused sustained injuries as to
who and when caused them. This would explain nature of fight
between the accused and the deceased. Explanation also throws
light whether the accused exercised right of self defence. Courts in
India have always held that unexplained injury on the accused is
normally fatal to the case of the prosecution. ) \

But in the present case the Supreme Court held that unexplained
injuries simple in nature do not enure to the benefit of accused in the
absence of the evidence showing that the deceased was armed or
that prosecution witnesses present did launch a counter attack.

| illogical truncation of the ambit of Sections 178 and 179 Cr.P.C,

is the fruit of justice. Justice is what all beings seek and which
cements the fabric of a secure society. Law is perhaps the
greatest integrating force and respect for law and its institutions
the only assurance that can hold a pluralist nation together. Law

will have to keep pace with and

= respond to the socio-economic
o pers peCtl ve issues that keep arising. This will
V. Sudhish Pai

also have a fall out on justice
. . . delivery. The judiciary will have to
vsudhishpai@gmail.com be effeg’tively]equipp};d to face all
this. Predictability and certainty are required of judicial decisions.
There is no substitute for quality.

Access to justice is extremely important. Everyone has a right to
be assured that impartial justice is accessible and affordable. Laws
delays and the cost of litigation including the lawyers’ fees negate
the rule of law, remarked Lord Neuberger, President of the UK
Supreme Court. This problem requires to be addressed and
redressed. When justice is denied expectations may darken into
deprassion and engender despair, rebellion and anarchy. When an
individual is denied the means to redress justice he becomes bitter
and cynical. When a class of people are denied, it can result in
social unrest. Then you have the challenges of the extra legal
systems both internally and externally. Terrorism poses a threat to
our very survival as a civil society.

To effectively face and overcome all these challenges it is
important that the constitutional values and aspirations become
internalised in the psyche of the nation. The crucial requirement is
to restore the ethical and moral dimension to our individual and
public life. It is the improvement of individual character which goes
to make the uplift of national character. There is no escape from
this for re-establishing the idea of India. '

" “Ina petition filed under Sec. 11(5) and (12) of the Arbitration
and Conciliation Act 1996 seeking to appoint an arbitrator to
resolve the dlsputé' the Court can not go into the question
whether the claim of the petitioner is time barred. It is to be

decided by the arbitrator, said the apex Court favouring
appointment of arbitrator. “..the question whether the claim
made by the petltloner?; time barred cannot be examined in the
present proceedings and shall have to be left open to be raised
before the Arbitrator,” said the Court.

. J
{ % 3

Interpreting the provisions contained in Sec. 177, 178 and 179
of the Code of Criminal Procedure on the jurisdiction of Criminal
Courts to conduct trail of offences, a bench of the Supreme Court
recently held that where a single and combine search operation
had been undertaken simultaneously both at place A and B for
the same purpose, the alleged offence can be tried by Courts
otherwise competent at both places, A and B. To confine the
jurisdiction to place A would amount to impermissible and

noted the Court.
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Death due to mosquito bite...

The insurer defended repudiation of claim saying
malaria though caused by mosquito bite, is a decease and
death due to a decease is not an accidental death.
Overruling the defence of the insurance company, the
Forum ordered in favour of the complainant. NIC’s appeal to WB
State Commission failed, after which it approached the National
Commission. v

The National Commission too refused to subscribe to the theory
that death due to malaria is death on account of a decease. “As per
the information available on the website of the insurance company,
an accident may include events like snake bite, frost bite and dog
bite. Hence it would be very difficult to accept the contention that
malaria due to mosquito bite is a disease and not an accident,” the
commission reasoned.

“Tt is difficult for us to accept that the death due toa mosquito
bite would not be a death due to an accident,” the Commission said
further. “It can hardly be disputed that a mosquito bite is
something which no one expects and happens all of a sudden”, said
the bench to uphold the finding of the District Forum.

Auction sale...

property belonging to the debi‘.or. The debtor did not object
to the sale being held. The auction was held as published
in public notice. Certain Abubakar quoted highest bid in
the auction and bagged the property. The debtor again
filed objection before the ARCS. The Sales Officer recommended for
confirmation of the sale and accordingly, the ARCS confirmed the
sale. Thereafter sale deed in prescribed form also came to be
executed in favour of Abubakar and sale certificate came to be
issued in his favour. '

After all these developments, the debtor chose to file appeal
before the Deputy Registrar of Co Op Societies (the "DRCS’ for
short) under Sec. 106 of the Societies Act. The DRCS entertairied the

appeal, held the sale to be in accordance with law but set it aside’

on the ground that the property was under valued.

This order was challenged in writ petition both by the bank as
well as the auction purchaser. After they suffered set back in the
writ Court, they preferred writ appeals. A division bench of the
High Court upheld the order of DRCS, ordered refund of sale

. consideration paid by Abubakkar with interest and cost, directed
the debtor to bear these expenses, further ordered him to pay the
_ bank its due with interest and cost and allowed him to retain the

property.

This order was challenged in civil appeal to the apex Court. The -

Court looked at the conduct of the debtor and examined the legal
position as contained in Order 21 Rule 89 of the Code of Civil

* Procedure. The Court opined that the debtor if aggrieved by the sale
on any count ought to have filed application to set aside the sale in
terms of Rule 38(4) of the Societies Rules. Instead the debtor had
preferred an appeal under Sec. 106 of the Societies Act after
confirmation of sale. ‘The decision of confirmation of sale is not
ascribable to any provisions expressly referred to in Sec. 106 of the
Act....” held the Court. Therefore, the Court ruled, “Such appeal
under Section 106 of the Act was not maintainable”. '

Tariff determination ...

with this line of argument. But the Supreme Court
differed when it examined Sec. 86 of the the Electricity
Regulatory Commissions Act, 1988. The Court noted, “In
view of Sec. 86(1)(b) the Court must lean in favour of
flexibility and not read inviolability in terms of the PPA in so far as
the tariff stipulated therein...... ” concerned. The Court also
reasoned, “It would be a sound pl'inciplgof interpretation to confer
such a power if public interest dictated by the surrounding events
and circumstances require a review of the tariff”.

Answering the question framed for disposal of the appeal, the
apex Court did not agree that the tariff fixed under a PPA
sacrosanct and inviolable and beyond review and correction by the
State Electricity Regulatory Commission and ruled that it is the
statutory duty and function of the State Commission to determine
the tariff whether agreed upon by the parties or not. '

It was the case of the petitioner that since the order came
at the stage before issues were framed, it amounts to an

Order on admission...
interim order against which writ petition is‘maintainable.

It fell for the Court to decide whether the order

impugned is a judgment or a decree?

The Court having examined the nature of the order passed by
the Civil Court held that though the order is passed at an interim
stage, it is decree within the meaning of Sec.2(2) of CPC. It was also
brought to the notice of the Court that two previous judgments of
the same Court namely, in Shyamala Bai in 1996 and Mohammed
Mohinuddin Ali in 2004 had treated order under Or.12 R1.6 as
judgments and not as interim order.
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10t P.G.C. CHENGAPPA MEMORIAL LECTURE
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”DECODING UINIEORM CIVIL CODE"
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We regret to inform the sad de-
mise of the following
On 27-12-2016 R. Shankar Lal, Advocate passed away at
Bengaluru. ]
@® On 06-01-2017 Munihanumaiah, Advocate passed away at
Bengaluru. '

@® On 13-01-2017 Amit Keshava Murthy,(33) an Advocate from
Nelamangala, was shot dead in Bengaluru. .
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