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Concurrent finding on
facts binding in nature

Concurrent finding of facts based upon appreciation of

-evidence is binding in nature on High Courts and Supreme

- pleadings and lastly, nor against

Court, opined the apex Court recently. This rule is strongly
apply “...... when these findings were neither found to be
perverse to the extent that no judicial person could ever record
such findings nor these findings were found to be against the

‘Custom should be
strictly proved”: SC

If a Custom pleaded by a party to legal proceedings is at
variance with general law, it should be strictly proved, ruled the
Supreme Court recently. Explaining what is “sttict proof’ in this
context, the Court ruled that proof should be ‘with all its
requisites to satisfaction of Court in most clear and unambiguous
manner’. ‘ '

evidence, nor against the

any provision of law”, observed
the Court.

The apex Court was
considering an appeal with special leave challenging the
judgment and decree of Punjab and Haryana High Court which
had upheld concurrent finding of facts against plaintiff.

Haryana Development Authority had allotted a piece of
industrial land in favour of certain Ved Prakash
Kakaria. It was averred by Plaintiff-Suresh Kumar that
Ved Prakash had entered into an agreement to sell the
said land in favour of plaintiff. It was also averred that

“Allow” or “Reject”:
Superior Court cannot
compel lower Court

A superior Court cannot compél lower Court to pass a
“particular order” ruled, the apex Court recently. “No superior
Court in hierarchical jurisdiction can issue direction/mandamus
to any subordinate Court commanding them to pass particular
order on any application filed by any party”, ruled the Court.

The power of higher Court is limited to pass such order
which are required to be passed in exercise of appellate or
revisional powers and not to compel lower Court to “allow” or
“reject” a prayer made by any party, observed the Court. It is

"....for appellate Revisionary Court to decide as to what orders

need to be passed in exercise of its Appellate/Revisioriary
jurisdiction”, only said the Court disallowing the order of
Rajasthan High Court that had under its revisionary jurisdiction

directed a Sessions Court to a allow bail application on the

same day when it was moved. ; ,

A Sessions Court in Savai Madhopur had issued non bailable
warrant against certain persons by allowing the application
filed by complainant under Sec. 193 of the Code of Criminal
Procedure. The order was passed to secure before the Court
presence of certain persons not named in the Charge Sheet.
Feeling aggrieved, the persons so summoned approached the
High Court invoking its revisionary jurisdiction. The High
Court allowed the revision petition in part and set '
aside a part of the order that had issued non bailable
warrant. The High Court then went on to direct the

29 year of publication

- prosecutor, Court is not helpless in summoning or relying upon
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Throwing t'he"burden of

proof of custom on the E

oneé who pleads it, the
Court made clear that

| Longpending litigation

a mitigating factor

Sypreme Court in a criminal appeal considered long pending
litigation as a mitigating circumstance.
Each mitigating circumstance persuade sentencing Court to

- ..impose lesser punishment.

In the appeal on hand criminal case before the Sessions Court

- and appeal before the High Court had consumed 37 years.

Lapse of period was considered as mitigating circumstance by
the apex Court. “....having regard to the time consumed in the
litigation (37 years)....”, the Court was inclined to limit the jail
term of an accused to the period of,incarceration undergone by

~ him as under trial prisoner.

In the same appeal, the apex Court consjdered effect of Sec.
428 of the Code Criminal Procedure on set pff. Sec: 428 confers
certain benefit to convicted person by providing for set off the
period of detention spent in jail as under trial or as convict. Set
off is available only if he/she has been in jail in connection with
the same offence. The Court borrowing from its earlier decision
of three judge bench in Najakat Ali Mubarak Ali case of 2001

recognised two requisites postulated in Sec. 428 of the
Code. Firstly, during the stage of investigation,
enquiry or trial of a particula&case the prisoner should '
: e :
Summoning document:
power wide

Examining the width of power of Court under Sec. 91 of the
Code of Criminal Procedure, the apex Court recently said that
Courts have power that could be exercised even in respect to
the document not part of charge sheet. Making it clear the Court
said that if trial Court is satisfied that there is material of
sterling quality which has been withheld by investigator/

the same even if the document is not part of charge
sheet. :
Sec. 91 allows criminal Courts to summon any
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“Allow” or “Reject”
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petitioners to surrender before the Sessions Court and
further directed the Court to “consider and allow” the

bail application of the petitioners on the same day as
and when it was moved. This order of the High Court
was under challenge before the apex Court. '

To examine the legality of this order the apex Court turned
its attention to the types or orders that could be passed by
superior Courts which are in the nature of directions. When an
appeal or revision petition has been preferred by a party
aggrieved by order of lower Court, “...it is ... for the
Appellate/revisionary Court to decide as to what orders need
to be passed in exercise of its Appellate/Revisionary
jurisdiction”, observed the Court. Even if superior Court
decides to remand case to lower Court, it is not for the superior

_ Court to direct the lower Court to pass a particular order of
‘allowing’ or ‘rejecting’ prayer, held the apex Court. If any such
directions are issued, “...it would amount to interfering in the
discretionary power of the subordinate Court”, said the apex
Court. “Such order is, therefore, not legally sustainable”,
emphatically ruled the apex Court.

_ Furnishing reasons for its order, the Supreme Court said
that it is the sole discretion of the Sessions Judge to find out
while hearing the bail application as to whether any case on
facts'is made out for grant of bail or not. In either case the
Sessions Judge has to apply his independent judicial mind
keeping in view the facts involved in the case and legal
principles applicable thereto, observed the Court. In the present

case the High Court judge “...failed to keep in his mind this

legal principle”, lamented the Court. “The judicial
independence of every Court in passing the order in cases is
well settled. It cannot be interfered with by any Court including
superior Court”, ruled the apex Court. “...once such direction
had been issued by the High Court then what was left for the

Sessions Judge to decide except to allow the directions of the

High Court and grant bail ...” wondered the Court.
Disagreeing with the order impugned in the appeal, the apex

Court ruled, “...the High Court had no jurisdiction to direct the

Sessions Judge to “allow” the application for grant of bail”.

Long pending litigation...

have been in jail at least for certain period, secondly, he

should have been sentenced to a term of imprisonment

in the same case. Court noticed that if these two
conditions are satisfied then the operative part of the
provision comes into play that is if the sentence of imprisonment
awarded is longer than the period of detention undergone by
him/her during the stages of investigation, enquiry or trial, the
convicted person need to undergo only the balance period ot
imprisonment after educating the earlier period from the total
period of imprisonment awarded.

Certain Tribhuvan and five other persons were ¢! rged for
having committed the offences punishable under Sec. 304, Part 1
- and Sec. 325, causing death of Ram Lagan and voluntarily
causing grievous hurt to others. Of them there was no evidence
against Tribhuvan and another for causing the death of Ram
- Lagan. They were only convicted for an offence punishable

under Sec. 325, IPC. The trial Court imposed a sentence of four
year’s of RI on Tribhuvan. In appeal, the High Court reduced
Tribhuvan’s punishment to fine of Rs.10,000/- in default of
payment of fine, to undergo RI for one year.

Considering the evidence against Tribhuvan the apex Court
came to the conclusion that the order of the High Court in
setting aside the entire jail sentence is not right. It also felt that
the High Court had no jurisdiction to fully set-aside the jail
sentence and substitute it by imposing only fine of Rs.10,000/ -
Therefore, the apex Court sentenced Tribhuvan to jail term

- already spent by him as under trial prisoner and retained the
fine imposed on him by the High Court.

Custom...

‘whoever sets up plea of existence of any custom has to
discharge onus of proving it'. :

Explaining general rule with regard to custom, the Court
observed that there is presumption that law prevails. It is
therefore, the Court said that ‘when claim of custom is against
such general presumption, then whoever sets up plea of
‘existence of presumption” has to prove it.

A question arose before a trial Court in Maharashtra as to
whether certain Ratanlal was the adopted son of late
Govardhandas Laxmichand Samsuka. Sundarabai
Govardhandas Samsuka after the death of her husband sought

‘declaration that Ratanlal is not the adoptive son of her late

husband Govardhandas and for consequential reliefs. The trial
Court declined to grant such declaration and came to the
conclusion that Ratanlal was in fact the adopted son of -
Govardhandas. In the appeal before the Bombay High Court,
the appellate Court held that ‘the factum of adoption was not
proved with cogent evidence'. ;

In the appeal to the Supreme Court one of the questions that
fell for consideration of the Court was “Whetlier the person who
alleges the existence of Custon: need not prove the same because it is
judicially accepted?” B LS

This question fell for Court’s consideration because it was
not the plaintiff in the case but the defendant, the so called
adoptive son had pleaded a custom to assert his adoption. But
the trial Court had wrongly placed. the burden on the defendant
to prove that such a custom does not exist. :

The apex Court noted that there are many types of customs,
general customs, local customs and tribal customs, etc., Italso -

"noted that the burden of proof for establishing a type of custom
depend on the type and extent of usage. Court refused to

consider a mere practice as custom. Custom should have
characteristics of a genuine custom, that it should be
“...accepted willfully as having force of law....”. The Court

“ further pronounced “The acts required for establishing of

customary law ought to be plural, uniform and constant” .
Having recorded its findings on types of customs, proof of
custom, the Court then turned its attention to evolution of
custom. It held that custom evolve by conduct. It is for this
reason the apex Court declined to accept judicially accepted
practice as proof of custom. “Custom evolves by conduct, and it
is therefore, a mistake to measure its validity solely by the

‘element of express sanction accorded by Courts of law”.

The Court opined that customs are generally ‘non litigation in
origin’. Explaining the same, the Court said, “They arise not -
from any conflict of rights adjusted, but from practices
prompted by the convenience of society’. It is for this reason
that the Court declinedsto accept judicial accepted custom as
having binding force. T he Court however, did not completely
ignore a judicial decision recognising a custom as proof of any
custom. The Court accepted it to be “relevant”. The Court
further said that it may bewgelevant, but it is not indispensable
for establishing a custom. The relevant test, recognised the
Court is to see whether “...the custom has been acted upon by
a Court of superior or co-ordinate jurisdiction in the same
jurisdiction to the extent that justifies the Court, which is asked
to apply it...” '

Turning on to the facts and circumstances of the case on hand
the Court declined to consider the custom pleaded by the
defendant as having of the standards fixed above. Having come

_ to this conclusion, the Court over turned the finding of the trial

Court and upheld that of the High Court.
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Ind1v1dua1 as the Focus of the Constitution

he sanctity of privacy lies in its functional relatlonshlp

with dignity. The Court proceeded to lay down that
privacy of the individual is an essential aspect of dignity, which
has both an intrinsic and instrumental value. Dignity is an
~ entitlement of a constitutionally. protected interest in itself; in its
instrumental aspect, dignity and freedom are 1nextr1cab1y
intertwined and facilitate one another. Liberty has a

competing rights and values. Such balancing is an imperative
constitutional necessity. It reiterated the settled position that like
all rights including the right to life and personal liberty, privacy
is not absolute. It is subject to reasonable regulations made by
the State to protect legitimate State interests or public interest.
Limitations which operate on the right to life and liberty would
operate on the right to privacy. Being an intrinsic part

broader meaning of which privacy is a part. Privacy
enables an individual to retain the autonomy of the

Part 11

of the right under Article 21 and the freedoms
embodied in Part III, the right to privacy is subject to

‘body and mind- the integrity of the physical aspect of

personhood, the freedom of thought, of belief and of self-
determination. Privacy represents the core of the human
personality. It is a constitutional value which straddles across

the spectrum of fundamental rights and
protects for the individual a zpne of
choice and self-determination. Privacy
has so many facets, but the three most
recognised are ‘repose’, ‘sanctuary’ and
‘intimate decisions’, each of which is very
essential for liberty. Privacy constitutes
the desideratum for the exercise of
liberty and other freedoms. “It is the
inarticulate major premise in Part III”. It

has been both positive and negative
~content. The ‘negative content restrains the State from
committing an intrusion upon the life and personal liberty of a
person. Its positive content imposes an obligation on the State to

the same restraints which apply to those freedoms. In
the context of the Article 21 an invasion of privacy must be
justified on the basis of law which stipulates a fair, just and -
reasonable procedure. The law must also be valid with reference
to the encroachment on life and personal liberty under Article
21- an invasion thereon must meet the threefold requirement of
legality which postulates the existence of a law; need, defined in
terms of a legitimate State aim and proportionality which
ensures a rational nexus between the objects and the means

v a - adopted to achieve them. The
Perspective

possibility of a privacy claim being

entirely traceable to rights other
V. Sudhish Pai than Article 21 being remote, the
vsudhishpai@gmail.com ~ standard of limitation under
Article 21 applies. Only in privacy
claims which deserve the strictest scrutiny is the standard of
compelling State interest to be used. Every State intrusion into
privacy interests would be subjected to the balancing tests

take all necessary measures to protect the
privacy of the individual. “To recognize the
value of privacy as a constitutional entitlement

This is concluding part of the
article on the subject. -Ed.

prescribed under the fundamental rights that
it infringes depending upon where the
privacy interest claim is founded. This

and interest is not to fashion a new fundamental _
right by a process of amendment through judicial fiat.” It is only
judicial review and interpretation- determining the nature and

extent of freedoms available under the fabric of the protected

~ constitutional guarantees. Having thus defined the right to
privacy as an irreducible foundational requirement of the right
to life and liberty, the Court reinforced the position of the
individual person as central to the constitutional scheme.

The Privacy judgement further underscored the need and
the philosophy of having restrictions on entrenched rights. They

should not conflict with the rights of others. No values or rights

are absolute. Hence all important rights and values ought to
qualified and balanced against other important and often

balancing act is, of course, necessarily to be
done by trained judicial perception. There can be no uniform
test or standard to determine the reasonableness of the
restrictions on the right to privacy. That will vary according to
the context and the circumstances. The leading judgment also
cautioned against the danger of construing and equating the
jurisdiction of a constitutional court in India with the exercise of
substantive due process under the U. S. Constitution while
underlying that any law which infringes the right guaranteed by
Art 21 should not suffer from manifest arbitrariness.

This judgment is another great step in the development of
constitutional law whose theme is checks and balances and the
idea of law as a means of disciplining public power. @

Summoning document...

document or material from any one at any stage of case.

However, the apex Court in the context of framing

charge has made clear that Court cannot ordinarily

look into any material other than the material produced

by prosecution with an object to avoid mini trial. This has

effectively put embargo on the power of Court to summon

documents favouring accused at the stage of framing charge.
Certain Gopal Sheelam Reddy was summoned to stand trial

for offence under Sec. 376 of the Indian Penal Code. After his

attempt in the trial Court failed, the accused approached the

high Court with the prayer that the entire material available
with the investigator, which has not been made part of the
charge sheet, ought to be summoned under Sec. 91 of the
Cr.P.C. The High Court allowed the said application.

The order was carried to the Supreme Court by the
aggrieved party on the ground that the view of the High Court
is contrary to law laid down by the apex Court in Debendra
Nath Padhi in 2005 and reiterated in subsequent decisions. It
was also contended that the defence could not be considered at
the stage of framing of charge so as to avoid mini trial.

The apex Court agreed with the proposition of law that at
the stage of framing charge accused cannot ordinarily invoke

Sec. 91. The Court at the same time reminded itself that ‘the
Court being under obhgatlon to impart justice and to uphold the
law, is not debarred from exercising its power in a given case if
it is so required". Howevér, the Court doubted whether accused
has any such right to invoke Sec. 91 at the stage of framing
charge saying, “...the-accused may have no right to invoke Sec.
a1, : -
Explaining under what c1rcumstances criminal Courts could
pass such orders, the apex Court said that the material sought !
to be summoned should of “sterling quality withheld by
investigator/ prosecutor”. It also said, “To exercise this power,
the Court is to be satisfied that the material available with the
investigator, not made part of the charge sheet, has crucial
bearing on the issue of framing of charge”.

Summing up its conclusion on the issue, the Court said
“...while ordinarily the Court has to proceed on the basis of
material produced with the charge sheet for dealing with the
issue of charge but if the Court is satisfied that there is material

of sterling quality which has been withheld by the
investigator/prosecutor, the Court is not debarred from
summoning or relying upon the same even if the same is not
part of the charge sheet. This according to the Court “....does
not mean that the defence has right to invoke Sec. 91 of Cr.P.C
dehors the satisfaction of the Court, at the stage of charge”.
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Ved Prakash had executed a Will in respect of the said c
land in favour of Suresh Kumar. Before execution of

the sale deed Ved Praksh died. His LRs however, executed sale
in favour of a third party. Claiming to be in possession of the
suit land, Suresh Kumar filed suit for declaration to the effect
that sale made by LRs of Ved Prakash in favour of third party is
null, void and not binding on the plaintiff. The defendants after
entering appearance filed their written statement denying
execution of agreement of sale and Will.

The trail Court upon appreciation of evidence dismissed the
suit holding that Suresh Kumar has no subsisting right in the
suit land. The Court came to the conclusion that the plaintiff has
failed to prove either the sale agreement or the Will.

Felt aggrieved, the plaintiff filed the first appeal before the
District Court, Panchakula. The appeal came to be dismissed on
the same finding of facts which the trial Court had arrived at.
Felt aggrieved, the plaintiff filed second appeal to the Punjab
and Haryana High Court which also came to be dismissed.

In the appeal to the Supreme Court, the Court was called
upon to examine the nature of the finding recorded by the trial
Court and first appellate Court. Court found that the findings
of the Courts were based upon appreciation of rival contentions
and evidences, findings were not perverse nor were they against
any express provision of law. In view of this the Supreme Court
declined to interfere in the finding of facts holding that these
findings in view of their nature bind the High Court as well as
the apex Court. :

An 8 days relay hunger strike orgariized by
Advocates Association Bengaluru, commenced on 05-
02-2018 and ended in three days after appointment of
four judges.

In a function held at Raj Bhavan on 12-02-2018 Governor
Vajjubhai Vala administered oath of office to Justice Dinesh
Maheshwari, as the 29th chief justice of Karnataka High
Court. Chief Minister Siddaramaiah, his cabinet collogues,
judges and government officials attended the function.

Born on May 15th, 1958, Justice Mahaeshwari passed B.Sc
(Hons) in Physics in Maharaja’s College, Jaipur. Obtained
'LLB from Jodhpur University in 1980 and enrolled as an
Advocate on March 8th, 1981. He was appointed as a judge of
Rajasthan High Court on September 2nd, 2004. He was
transferred to Allahabad High Court on March 2nd, 2015
before being elevated as the chief justice of Meghalaya High
Court on February 24th, 2016 His date of retirement is 14th
May 2020.
- e o
On 14-02- 2018 K.S.Dixit, S.G.Pandit, R.Devadas, B.M.
Shyam Prasad and S.Sunil Dutt Yadav, Advocates, were
sworn in as additional judges of Karnataka High Court.
Their tenure will be for 2 years.
§ -k e
Election to Karnataka State Bar Council is scheduled to be
held on Tuesday the 27th March 2018. '
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- make every endeavour to bring about reconciliation

“Family Court has duty to make efforts for |
settlement. Sec. 23(2) of 1955 Act (The Hindu
Marriage Act) mandate for reconciliation.
Language used under Sec.23(2) makes it an.
obligatory duty on part of Court at first
instance in every case where it is possible, to

& &
uotes
between parties where it is possible to do so consistent with nature and
circumstances of case. There are certain exceptions as has been
enumerated in proviso which pertain to incurably of unsound mind or
. suffering from virulent and incurable form of leprosy or suffering from
venereal disease in communicable form or has renounced world by
entering any religious order or has not been heard of as being alive for

period of seven years, etc., These are exceptions carved out by

leglslature Court has to play diligent and effective role in this regard.

SC in Santhini Vs Vijaya Vemkatesh

-0Q-

“The mandate ofthe new Insolvency Code is that the moment an
msolvency petition is admitted, the moratorium that comes into effect’
under Sec. 14(1)(a) expresslj interdicts institution or continuation of
pending suits or proceedings against Corporate Debtors.”

SC in Alchemist Asset Reconstruction Company Ltd., case
interpreting Sec. 14 of Insolvency and Bankruptcy Code, 2016

~0Q-

“From reading of Sec. 11(6A), intention of legislature is crystal
clear i.e., Court should and need only look inta one aspect-existence of
arbitration agreement. What are factors for deciding as to whether there
is arbitration agreement is next question. Resolution to-that is simple- it

needs to be seen if agreement contains clauses which provides for

arbitration pertaining to disputes which hiave arisen between parties to
agreement. Legislative policy and purpose is essentially to minimize
Court’s intervention at stage of appointing arbitrator and this intention
is incorporated in Sec. 11(6A) ought to be respected.”
SC in M/s Duro Felguera, S.A. interpreting Sec. 11(6A) of the
Arbitration and Conciliation Act, 1996 as amended in 2016

Well wisher of the month R. Ra]agopalan
: Advocate, Bengaluru

//// // /%LFIHFIFII

During February 2018 Lahari Foundation prov1ded
.Medical assistance of Rs.20,000/- to Ms.Saraswathi and
Rs.10,000/- to Mr.T.Venkatappa, Adi/ocates.

M We regret to inform the sad

5 demise of the following

On 12-01-2018 retIredJ ustice G.P. Shlvaprakash (70), passed
away at Bengaluru.

On 19-01-2018 K.V.Hegde (74), Advocate, passed away at
Bengaluru. '

On 22-01-2018 Y.5. Krlshna Murthy, Advocate, passed
away at Bengaluru.

On 22-01-2018 G.V.Thimmappaiah (80), Advocate, passed
away at Bengaluru.

On 26-01-2018 N.Ranjith Kumar (35), Advocate, died in a
‘road accident at Yelahanka when the car he was travelling
was hit by a speeding truck. ‘
On 28-01-2018 M.Siddagangaiah (82), Advocate, passed
away at Bengaluru.

On 29-01-2018 Eshwar M.Gollalli (61), Advocate, passed
away at Bengaluru.

On 29-01-2018 S.V. Venkataswamy (32), Advocate, d1ed
reportedly by murder. :
On 29-01-2018 Prof. Dr. G.B. Raj Advocate, died of cardiac |

arrest at Bengaluru.
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