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Dear Readers,

Due to reconstitution of the Editorial Team and the
procedural requirements that had to be fulfilled, there has
been a delay in the publication of the quarterly editions of
November-January and February-April. We regret the
inconvenience and assure that the future quarterly editions
will be published as per schedule.

Editorial Team

LIMITATION ACT AND
PROCEEDINGS UNDER THE
INSOLVENCY AND
BANKRUPTCY CODE, 2016

In view of Section 238 of the Indian Banking Code (IBC),
2016 which holds that the provisions of the Code override other
laws, the National Company Law Tribunal (NCLT) and the
National Company Law Appellate Tribunal (NCLAT) have held
in many cases that the Limitation Act, 1963 is not applicable to

proceedings before the NCLT and -

LIMITATION UNDER THE
PROTECTION OF WOMEN
FROM DOMESTIC
VIOLENCE ACT

The High Court of Karnataka considered the interesting
question of whether Section 468 of Cr.P.C. is applicable to
Section 12 of the Domestic Violence (DV) Act in the case of Sri.
Puttaraju v. Smt. Shivakumari (Crl. Rev. P. NO. 730/2019;
~ judgement dated 01.04.2021).

The Respondent husband filed a petition against the
Petitioner wife under Section 12 of the Protection of Women
from Domestic Violence Act, 2005 (DV Act) seeking monetary
relief and custody order under Sections 20 and 21 of the DV
Act. Partly allowing the petition the trial court awarded
Rs.8,000/- p.m., to the respondent and her children as
maintenance and house rent. The petitioner was also restrained
from taking away the children from her custody and committing
domestic violence. When the petitioner challenged the said
order, the Appellate Court granted interim stay subject to the
petltloner depositing Rs.4, 32, 000/ - before the Appellate Court

towards arrears of maintenance.

NCLAT under the IBC. However,
the Hon’ble Supreme Court laid
down the law holding that the
Limitation Act, 1963 is applicable
to proceedings under the IBC. Subsequently, the Parliament
amended the Code IN 2018 and inserted Section 238A which
states that the provisions of the Limitation Act, 1963 are
applicable as far.as may be to the proceedings or appeals before
the NCLT or NCLAT.

Subsequently, a lot of issues cropped up for consideration.
Since, Section 7(by financial creditor) and Section 9 (by
Operational Creditor) applications have no specific Article
applicable in the Schedule to the Limitation Act 1963, Article 137
which is the residuary provision for applications gets attracted.
Then, the question regarding the applicability of Section 5,
Section 14 and Section 18 of the Limitation Act, 1963 came up for
consideration vis-a-vis the provisions of the IBC.

In the latest case of Laxmi Pat Surana vs Union Bank of India
&Anr. [Civil Appeal No. 2734 of 2020] (“Laxmi Pat”) decided on
26.03.2021, the Supreme Court has settled the issue of the
applicability of Section 18 of the Limitation Act, 1963 to
applications for initiation of insolvency proceedings under the
IBC. The Apex Court has held that Section 18 of the Limitation
Act (“Section 18”) applies to extend the period of limitation for
- filing an application under Section 7 of the IBC. However, it is
to be remembered that the trigger for filing an application
under Section 7 of the IBC is “default.” As such, just an
extension of the limitation by a written acknowledgement of
debt as contemplated under Section 18 of the Limitation Act,
would not be sufficient. After the extension, there has to be a
default as contemplated under Section 3(12), which
states, “default” means non-payment of debt when
whole or any part or instalment of the amount of debt
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The Appellate Court dismissed
the appeal and confirmed the
order of the trial court and
directed the amount in deposit to
be transmitted to the Trial Court. The husband filed a Revision
Petition before the High Court. During the pendency of the
Petition the respondent wife filed an apphcatlon seeking release
of the amount deposited in court, in her favour. This was
opposed by the Petitioner on the ground that the petition was
filed 10 years after the date of the alleged domestic incident,
therefore the petition itself was not maintainable.

The Petitioner’s contention was that since Section 28 of the
DV Act mandates app}%’ cability of Cr.P.C,, to all proceedings
filed under Section 12 of the DV Act, Section 468 of Cr.P.C.,
shall also become applicable and considering that the alleged
domestic violence was 10 year prior to the petition, the petition
was barred by limitation,, The Respondent contended that,
Section 468, Cr.P.C., was applicable only to proceeding initiated
Under Section 31 of the DV Act and not to other
proceedings.

ATTENTION MEMBERS

As resolved in the Committee meeting dated 10-08-2021
the Annual General Body meeting of Lahari Advocates
Forum will be held on 29th October 2021 (subject to the
covid pandemic situation and government mandates
prevailing at the time). The meeting notice will be sent to
all the members. Members are requested to update their
address, contact number and email addresses with LAF by
30th August 2021

Send your contact details to:

Email: lahariandlahariadvocate99@gmail.com

Secretary, Lahari Advocates Forum
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FOND MEMORIES OF JUSTICE MOHAN SHANTANGOUDAR

Sri. Mohan Shanthangoudar commenced his independent
practice in 1984. Hard work, sincerity, exhaustive reading and a
debating nature were his hallmarks. In a short period, he had a
lucrative practice. The service rendered by him as Chairman of
KSBC will be remembered forever. He attended several
national and international law seminars and conferences. In
whichever capacity, he worked whole heartedly and
. commanded name and respect.

Not surprisingly, an occasion arose in his late 40s when he
was shown a red carpet in Vidhana Soudha by eminent political
leaders. I remember him saying “A Minister will remain only till he
enjoys majority in democracy, but a Lawyer or a Law person remains so
throughout and forever. I believe in law, I love Law and I opt for Law. I
know the best on which side my bread is buttered.” His career in the
judiciary opened with his elevation as Judge of High Court of
Karnataka on 12-05-2003. He discharged his duties effectively
also as President of the Bangalore Mediation Center and the
Karnataka Judicial Academy. He was Acting

and never hesitated to express his views on the Bench or in
public life. As a judge, he gave full opportunity to every
advocate to put forth his/her case and every advocate had the
satisfaction that he/she argued all his/her points comfortably.
After a patient hearing, he used to pass orders and he gently
disagreed, if he was not convinced. He used to attend
competitions and functions in colleges of remote areas to
motivate the students. A famous Vachana in Kannada says Illi
salluvavaru alliyu salluvaru, which means “ A person who fits here,
fits everywhere else.” This is true of Justice Mohan
Shantanagoudar who gained popularity in a short span of time
in the Supreme Court. In just 4 years as a Supreme Court Judge,
he authored 136 judgments and sat on the Bench in 491 cases in
which judgments were pronounced. He will be remembered for
the various landmark judgments he has authored. Sakkubai v.
State of Karnataka shows his great concern for protecting the
World Heritage Site - Hampi. He ordered for the demolition of
all illegal structures in Hampi with immediate

Chief Justice of High Court of Kerala (01-08-
2016) and later sworn in as Chief Justice of
Kerala High Court on 22-9-2016. His elevation
to the Supreme Court of India on 17-2-2017
was a culmination of his hard work and
sincerity. ,

A month after his elevation to the Apex
Court, while sharing his experience as a Judge
of Supreme Court, he expressed: “We are
extremely happy to enjoy the performance of several
senior Lawyers in the Apex Court. Their figurative
language, rich experience, fund of knowledge and.
tools to place legal logarithm before us are beyond
appreciation and we have no choice but to succumb
to the same. But at any rate a Judge is expected to
draw a golden line and invite an equilibrium in
Law between the thorough preparation by the
Advocate and the real hard facts or situations in the file on hand. Above
all, Judge should do justice and sleep in the night. At any rate due
process of law and majesty of judiciary and ultimately the institution
should prevail.”

In a short span of 4 years as a Judge of the Apex Court,
Justice Goudar showed his judicial commitment by carving
several important principles of law in different cases on various
aspects. I recollect his Lordship saying “a Judge should always be
true to his fecl: 1gs and decisions.” He listened more and talked
less, and decicied an issue only through his pen. He was a great
human being. His working capacity, common sense and capacity
to decide issues on the spot were appreciable. Simplicity was
prevalent in his blood which played a major role in making him
a great human being and a great Judge.

Almighty’s call was pre mature. He moved to the second
world leaving us, there is no appeal for God’s wish. But, all that
we pray is that his soul should rest in peace and his life path
should be an ideal for the youngsters in the Bar.

S.P. Kulkarni, Advocate, Bengaluru

25th day of April 2021 is the most unfortunate day for the
legal fraternity as we lost one of the finest Supreme Court
Judges - Justice Mohan M. Shantanagoudar. He was known not
just for his legal acumen and scholarship but also for his friendly
nature, kindness, simplicity and dignified demeanor both on
and off the Bench.

In the year 2006, I was appointed as Law Clerk cum Research
Assistant to Justice Shantanagoudar and I served for two years
under him. He was popularly called as MSGJ. The work-ethic of
MSG] was that one should balance family, friends, profession
and career. With such fine balancing, he had the highest disposal
of cases during his judicial tenure in the High Court of
Karnataka. He always treated his staff as family.

'As ajudge, he always had great clarity of thought and was
blessed with a natural ability to pass judgments in a practical
and sensible way. He was crisp, clear and bold in his judgments

effect which helped the Archaeology
Department to put an end to all kinds of
illegal activities in the area. His dissenting
judgment, in Indore Development Authority v.
Shailendra, a land acquisition case, had
significant role in the matter getting referred
to a larger Bench. In a judgment against police
brutality in Yashwant etc., v. The State of
Maharashtra, he called for ‘Democratic policing’
and observed “Those who are called upon to
administer the criminal law, must bear, in mind,
that they have a duty not merely to the individual
accused before them, but also to the State and to the
community at large.” His judgment on
maintenance, in which he awarded 25 percent
of the husband's net salary as maintenance to

the wife, is widely followed in many
matrimonial cases. Another landmark judgment is that of M.
Ravindra V. Intelligence Officer on right of the accused for ‘default
bail’ if the investigation is not completed within prescribed time.
In another case, he protected the common man’s earnings by
making banks accountable for the locker system. In M/S Nandan
Biomatrix Ltd., v. S. Ambika Devi, small farmers were held to be
consumers, helping many farmers to get compensation from
companies under consumer law. It is well known that Justice
Shantanagoudar recused to hear certain cases and he stood clear
throughout his career. He has left a great legacy to draw
inspiration. His untifnely demise is a great loss to the judiciary.

Chandra Sekhar H., Supreme Court Advocate on Record

:')‘

Always approachable, friendly, soft spoken and|
encouraging, Justice Shantanagoudar was a constant well
wisher of Lahari Advecates Forum. There were events jointly
conducted by Lahari and the Karnataka State Bar Council and
as a member of the State Bar Council, he would be there.
Even after his elevation to the Bench his good will for Lahari
continued, be it writing for our Souvenir or being an avid
reader of the Communique. We had the honour of having
Justice Shantanagoudar as the Speaker for the 12th P. G. C.
Chengappa Memorial lecture in November 2018 on the topic
‘Dimensions and Paradigms of Victim Compensation in
Criminal Trials.” It took all our skills of advocacy to convince
him to deliver the lecture as he was convinced that he was not
a great speaker and would irritate the audience with his
boring lecture delivery! It is a different story that the lecture
booklets got exhausted within a couple of days of the lecture
for the simple yet well researched writing, sprinkled with the
rich experience of the erudite speaker. We at Lahari have fond
memories of Justice Mohan Shantanagoudar to be cherished
forever.....
P. Anu Chengappa

L : : Lahari Advocates Forum
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OUTLINING THE IDEA OF CONSTITUTIONAL
MORALITY IN INDIAN JURISPRUDENCE

(Highlights of the speech delivered by Hon’ble
Justice Abdul S. Nazeer, Judge, Supreme Court of India)

Historical origins of the concept of Consti-
tutional Morality

The term was first coined by George Grote to describe "a
paramount reverence for the forms of the constitution, enforcing
obedience to the authorities acting under and within those forms,
yet combined with the habit of open speech, of action subject only
to definite legal control, and unrestrained censure of... authorities
as to all their public acts." (Source: A History of Greece from
the Times of Solon to 603 B.C.)

We find a similar sentiment in the works of Aristotle:

"The greatest of all the means for ensuring the stability of
constitutions - but one which is nowadays generally neglected - is
the education of citizens in the spirit of their constitution. There is
no profit in the best of laws, even when they are sanctioned by
general civic consent, if the citizens themselves have not been
attuned by the force of habit and the influence of teaching, to the
right constitutional temper." (Source: Politics of Aristotle)

Constitutional morality for Grote is "the co-existence of
freedom and self-imposed restraint, of obedience to authority with
unmeasured censure of the persons exercising it." Grote
recognized that this "rare and difficult sentiment" would need to

first be created "in the multitude, and through them... force(d)

upon the leading ambitious men" (emphasis added). Although few
sentiments were more difficult to cultivate, yet the diffusion of such
constitutional morality, not merely among the majority of any
community, but throughout the whole, is the indispensable
condition of a government at once free and peaceable; since even
any powerful and obstinate minority may render the working of
free institutions impracticable, without being strong enough to
congquer ascendancy for themselves."

Application of the concept in India

The Indian Constitution was adopted nearly a century
after the aforementioned writings and in a profoundly
different context. For a newly independent India that was
struggling to find its feet, as there were enormous problems
post independence and partition. The question in everyone's
mind was: could a Constitution liberate millions of Indians

from existence ridden with poverty, exploitation and

inequality? The framers seemed to think so. They had an
immense faith in the Constitutional promise. As Granville
Austin tells us, the Indian Constitution was intended to
"serve the ultimate goal of social revolution, of national
renascence.” (Source: Indian Constitution: Cornerstone of a
Nation)

A brief genealogy of the idea

One of the early criticisms against the Indian Constitution
was that it reflected colonial priorities on the matter of federal
administration. This was due to the alleged reproduction of
large parts of the Government of India Act, 1935 in the Draft
Constitution of 1948. Responding to these arguments, Dr. B.
R. Ambedkar invoked Grote's explanation of the term. As
cited above, Grote's idea of constitutional morality implies a
culture of constitutionalism shared by all citizens that he

considers a sine qua non for stable government. Ambedkar
suggested to the Assembly that such morality did not then
exist in India. Therefore, the new legislature could not be
entrusted with the task of defining the administrative set up.
This task belonged to the Assembly and required to be
entrenched in the constitutional text.

A second motivation that underlined Dr. Ambedkar's
invocation of Grote was that unless the Indian people were
made aware of the concept of constitutional morality and
willingly adopted it, the Constitution would not be successful
in maintaining its democratic character. Thus, Dr. Ambedkar
greatly emphasized on the concept of constitutional morality
in maintaining the democratic nature of the nation.

Uses of this phrase in constitutional
adjudication by the Supreme Court

The landmark judgment of Kesavananda Bharati v. State of
Kerala {(1973) 4 SCC 225)} was probably the first Supreme
Court judgment wherein a reference was made to the term
‘constitutional morality,” Justice Khanna opined that
democracy works on the ideal of faith i.e., the faith and
capacity of the people to elect their representatives and faith
in the representatives to represent the people. He reiterated
Grote's views that, for furthering the goals of democracy,
there should be diffusion of constitutional morality
throughout the whole community, and not only among the
majority of the community.

In the case of Niranjan Hemchandra Sashitial v. State of
Maharashtra {(2013) 4 SCC 642} while dealing with the issue
of corruption in Indian society, the Supreme Court observed
that corruption gives birth to innumerable other evils and it
destroys the energy of the people believing in honesty. History
records with agonyh}'l,ow such people have suffered. It
further said that collective sensibility respects such suffering
as it is in consonance with the constitutional morality.

Manoj Narula v. Union of India {(2014) 9 SCC 1} triggered
the use of this concept in mdny other cases involving issues of
governance. The meaning of constitutional morality given in
this case can be broken into three facets:

(a) It means to bow down to the norms of the
Constitution and not to act in a manner which would
become violative of the rule of law or reflective of arbitrary
action. Commitment to the Constitution is a facet of
constitutional morality. Constitutional parameters should be
followed by the people at large and the persons in charge of
institutions. Recall that Grote too talks in terms of a
"paramount reverence" for constitutional forms.

(b) It works at the fulcrum and guides as a laser beam in
institution building.

(c) Traditions and conventions have to grow to sustain the
value of such a morality. That is, some amount of flexibility
and change to adapt to circumstances is inherent in the
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concept.

Further, the Court also undertook to address as to how to
ensure 'reverence for the constitutional structure in society.’
"In a democracy, the citizens legitimately expect that the
Government of the day would treat the public interest as primary
one and any other interest secondary. The maxim salus populi
suprema lex, has not only to be kept in view but also to be revered.
The faith of the people is embedded in the root of the idea of good
governance which means reverence for citizenry rights, respect for
fundamental rights and statutory rights in any governmental
action deference for unwritten constitutional values, veneration for
institutional integrity, and inculcation of accountability to the
collective at large. It also conveys that the decisions are taken by
the decision making authority with solemn sincerity and policies
are framed keeping in view the welfare of the people, and including
all in a homogeneous compartnient." the Court remarked that
constitutional morality is the pillar stone of good governance.

In State (NCT of Delhi) v. Union of India {(2018) 8 SCC 501}
it was said that the governance should not be reduced to
mere form, without the accompanying substance. The Court,
while interpreting Constitution, must take into consideration
constitutional morality, which is a guiding spirit for all the
stakeholders in a democracy. It further remarked that the
principle of collective responsibility of ministers rests on the
foundations of constitutional morality, which reflects
constitutional ethics. Further the apex court observed that
though all citizens and constitutional functionaries should
bow down to the constitutional norms, the constitutional
functionaries owe a greater degree of responsibility towards
this eloquent instrument for it is from this document that they
derive their power and authority. As a natural corollary they
must ensure that they cultivate and develop a spirit of
constitutionalism where every action taken by them is
governed by and is in strict conformity with the basic tenets of
the Constitution.

Justice Chandrachud, while writing his opinion in the said
case, also expounded on the concept, which is summarized
as follows:

(a)The text of the Constitution may not be enough to
protect its democratic values. Therefore, it is important to
uphold the moral values of our Constitution. In order to truly
understand what constitutional morality reflects, it is
necessary to answer "what it is that the Constitution is trying
to say" and to identify "the broadest possible range to fix the
meaning of the text".

(b) One of the chief features of the Constitutional Morality
is liberal values which governed the making of India's
Constitution and created expectations from the polity. These
liberal values are to be understood in the deeper virtues from
which it sprang: an ability to combine individuality with
mutual regard, intellectualism with a democratic sensibility,
conviction with a sense of fallibility, deliberation with
decision, ambition with a commitment to institutions, and
hope for a future with due regard for the past and present.

(c) Another essential feature of the constitutional morality
is the ability and commitment to arrive at decisions on
important issues consensually. It requires that "despite all
differences we are part of a common deliberative enterprise."
It envisages partnership and coordination between various
institutions created by the Constitution.

(d) Constitutional morality places responsibilities and
duties on individuals who occupy constitutional institutions
and offices. There should be an institutional basis for political
behavior. It involves that the political parties and the political
process address issues affecting the public at large.
Constitutional morality reduces the gap between
representation and legitimacy.

(e) Another major feature of constitutional morality is that
it provides in a Constitution the basic rules which prevent
institutions from turning tyrannical. It warns against the
fallibility of individuals in a democracy, checks State power
and the tyranny of the majority. Constitutional morality
balances popular morality and acts as a threshold against an
upsurge in mob rule.

(f) Constitutional morality requires filling in constitutional
silences to enhance and complete the spirit of the
Constitution. A Constitution can establish a structure of
Government, but how these structures work rests upon the
fulcrum of constitutional values. Constitutional morality

“purports to stop the past from tearing the soul of the nation

apart by acting as a guiding basis to settle constitutional
disputes "Of necessity, constitutions are unfinished. What is
explicit in the text rests on implicit understandings; what is
stated rests on what is unstated.”

In K. Lakshminarayanan and Ors. v. Union of India (UOI)
and Ors. {(2018) SCC online SC 2730} the court elaborated on
the inter relationship between constitutional morality and
constitutional conventions. It said that the purpose and
object of constitutional convention is to ensure that the legal
framework of the Constitution is operated in accordance
with constitutional values and constitutional morality. The
constitutional conventions always aim to achieve higher
values and objectives enshrined in the Constitution. No such
constitutional convention can be recognized or implemented
which is contrary to either the expressed constitutional
provisions or the underlined constitutional objectives and
aims which the Constitution sought to achieve.

The cases wherein constitutional morality has been
employed are not just restricted to those dealing with
governance and political issues. Exemplary use of
constitutional morality has been made by the Courts to strike
down the colonial laws criminalizing consensual same
gender sex (Section 377 IPC) and 'adultery' (Section 497 IPC)
in the cases of Navtej Singh Johar v. Union of India {(2018) 2
SCC 189} and Joseph Shine & Union of India (2009 SCC Online
Del.1762) respectively. The credit for opening up new
dimensions of the concept a decade ago goes to the Delhi
High Court in the historic judgment of Naz Foundation v. NCT
of Delhi which read down Section 377 of the Indian Penal
Code. The Delhi High Court laid stress upon the distinction
between the constitutional morality and public morality and
held that popular morality or public disapproval of certain
acts is not a valid justification for restriction of the
Fundamental Rights under Article 21. It observed that
popular or public morality is based on shifting and subjecting
notions of right and wrong; whereas constitutional morality
is derived from constitutional values. If there is any type of
morality that can pass the test of compelling state interest, it
must be constitutional morality and not public morality.

In Independent Thought v. Union of India {(2017)10 SCC
800)}, Supreme Court read down Exception 2 to Section 375
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of Indian Penal Code, by virtue of which marital rape of
minor wives is criminalized. J. Madan B. Lokur, observed
that, "Apart from constitutional and statutory provisions,
constitutional morality forbids us from giving an interpretation to
Exception 2 to Section 375 of the Indian Penal Code that sanctifies
a tradition or custom that is no longer sustainable."

In Joseph Shine v. Union of India, the Court held that
archaic law of adultery laid down in Section 497 of Indian
Penal Code is unconstitutional, on grounds of violating
equality before law, non-discrimination on ground of sex and
dignity, all of which are fundamental as per the commitment
to constitutional morality. The Court further laid down that
constitutional morality must guide the law and not the
common morality or public morality. The principle to be
followed for criminalization of acts, as observed by the Court
is: "With respect to criminal legislation, the principle which
determines the "act" that is criminalized as well as the persons
who may be held criminally culpable, must be tested on the anvil
of constitutionality. The principle must not be determined by
majoritarian notions of morality which are at odds with
constitutional morality."

From this brief genealogy, it is clear that application of
constitutional morality in cases involving issues of
governance, political accountability and fundamental rights
has become usual in constitutional adjudication. It is also
clear that constitutional morality in India does not imply
convention, habits and practices but a culture of
constitutionalism centered on utmost respect for
constitutional text and forms.

Comparative perspectives

National Coalition for Gay and Lesbian Equality v. Minister of
Justice the South African Constitutional Court while dealing
with the issue of an anti sodomy law ruled that: "A state that
recognizes difference does not mean a state without morality or
one without a point of view. It does not banish concepts of right
and wrong, nor envisage a world without good and evil. It is
impartial in its dealing with people and groups, but is not neutral
in its value system. The Constitution certainly does not debar the
state from enforcing morality. Indeed, the Bill of Rights is nothing
if not a document founded on deep political morality. What is
central to the character and functioning of the state, however, is
that the dictates of the morality which it enforces, and the limits to
which it may go, are to be found in the text and spirit of the
Constitution itself." {(1999) 1 SA 6 CC}

In Rv. M (C): Ontario Court of Appeal in Canada opined
"When governments define the ambits of morality, as they do
when they enunciate laws, they-are obliged to do so in accordance
with constitutional guarantees, not with unwarranted
assumptions"{(1995) 30 C.R.R. (2d) 112}

In other words, when making decisions on the basis of
morality, the State ought not to indulge in guesswork about
socially acceptable behaviour. Rather, it must look towards
the Constitution; necessary guidance on morality may be
found in both text and spirit. The ‘constitutional spirit,” or
constitutionalism, exists in the original intent of the framers as
adopted and adapted by the wisdom of the courts.

In Imran Ahmad Khan Niaziv Mian Nawaz Sharif
(Constitution Nos. 29,30 of 2016) the Supreme Court of
Pakistan had to decide a case of alleged corruption on the
part of the Prime Minister. It lamented the huge gulf that

separated constitutional morality and political ethos in the
country. It further remarked, following the American judge
William Douglas that the judicial power lay in educating and
providing moral leadership as mandated by constitutional
morality. This is an important judgment for recognizing the
guiding role of courts in shaping constitutional morality.

In Govt. of Bangladesh v. Advocate Asaduzzaman Siddiqui
(Civil Appeal No. 6 of 2017), a challenge to the
constitutionality of the 16th Amendment was posed before
the Appellate Division of the Supreme Court of Bangladesh.
This amendment gave power to the Parliament to remove
judges by a two-thirds majority and raised important
questions about judicial independence and separation of
powers. The Court ruled that the Amendment was
unconstitutional for interfering with the independence of
judiciary, which like India is a part of the Basic Structure of
the Constitution of Bangladesh. In doing so, the Court noted
that the concept of constitutional morality allowed the
written text of a constitution to adapt to the changing needs
of society, in the sense of a living tree of constitutionalism.

Emergent patterns

First, notwithstanding its origin in Britain, the concept is
not used much in the West. On the other hand, Non-Western
judiciaries are increasingly turning to the concept. The South
African Constitutional Court and the Supreme Court of
India have closely relied on the concept. Other South Asian
constitutional courts have increasingly followed this lead.

A second pattern is the widely varied uses of
constitutional morality. The term is used in cases pertaining to

“rights of specific groups as well as in general jurisprudence,

as its use in matters relating to sexual minorities and dignity
jurisprudence suggests. The concept is also used to establish
accountability in the upper echelons of the state and
negotiate the relationship between state institutions, even if
such an imagination is absent in the constitutional text. In
these ways, we observe that constitutional morality is an
attempt to encapsulate the spirit underlying the text of the
Constitution.

Towards an “Ensemble of Values’
approach- What'is Constitutional Morality

Constitutional morality is an ensemble of values. It is the
Constitution's imagination of a moral citizen, moral
community and moral nation. To construct this imagination,
one relies on the values and,norms expressed in or underlying
the constitutional text and spirit.

When we speak of constitutional morality, we are dealing
with something of a fundamentally higher order which
underlies all legal principles and doctrines. Because it is an
ensemble of specific moral values, it cannot be disentangled
from the national character of our people as well as the
struggle for freedom. Therefore, constitutional morality finds
meaning and vitality from the moment of our independence
and constitution-making and re-making. In this sense,
constitutional morality is an expression of constituent power.

(i) Competing moralities

Roughly speaking, we can think of three kinds of morality:
individual, group and social morality. Individual morality is
the righteous conduct prescribed by individual conscience.
Similarly, social groups have their own forms of morality, of
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action that is viewed as 'good.' Can we rely on these for
adjudication of constitutional matters? The history of our
nation is witness to the dangers of blindly adhering to the
morality of particular individuals and communities.

On the other hand, there is social morality, often
understood as national or public morality. In practice, it is
very difficult to determine actions viewed as 'bad' by every
single person in the country, or even a majority. In a
pluralistic society such as India it is impossible to find the
common denominator of morality.

This is precisely where constitutional morality comes in.
Just as it becomes necessary to create the fiction of the
‘reasonable pefson,’ one must create the image of the

‘perfectly constitutional person' who, in Grote's language, has
paramount reverence for the forms of the Constitution. From
within the constitution, a balance has to be struck between
the claims of individual, society and nation.

By its very nature, constitutional morality presumes
consensus. The morality of the constitution does not blindly
bow to the majority sentiment; it also does not favour a
minority group without due cause. Instead, it is a mutual
acceptance that constitutional values are the source of one's
identity and the basis for governance. In this way, it
- approximates Jurgen Habermas's idea of 'constitutional
patriotism.” Constitutional patriotism exists where citizens
define themselves and their relationship with each other in
terms of an affinity/ attachment towards constitutional
values. They reject caste, creed or other markers of identity
in coming together to form a nation. Through the
constitution, they decide that the only thing that keeps them
together is their shared belief in a set of values.

(ii) Sources of Constitutional Morahty

When our preamble invokes 'we the people' it is deeply |

aware that the Indian people are divided along cultural,

ethnic, religious and countless other lines. To see oneself
purely as a citizen of India and not as a member of this or
that community is not an easy task. The basic feature, then,
of our ideal constitutional persons is that they are equal in
their dignity. They see themselves as part of an agreed social
system in which no one is to be privileged over the other. For
this reason, they understand that the Constitution allows
them the freedom to pursue their own notions of morality,
this freedom being limited by a similar right of others. In
simple words, they exercise their moral freedom in such a
way that it does not become moral policing.

The Oath: The Third Schedule to our Constitution is titled
"Forms of Oaths or Affirmations" and it lays down the
prescribed format for the same. You can pick up any of the

‘entries given there and you will find that it gives the choice

to either do 'swear in the name of God' or do 'solemnly
affirm.” Why this choice? Clearly, it was done to give
individuals the freedom to remember their own particular
Gods. Similarly, if someone did not believe in God they could
choose to say solemnly affirm and restrict the matter to their
own conscience. This is quite significant because it shows us
how our constitution treats the concept of God. He/she
exists therein not as some superhuman force but as a
determination within one's own conscience. The Constitution
suggests mutual respect, makes us better citizens. This is an
example of the constitution's morality.

Conclusion

After considering the above narrative one could still ask -
but from where does this value framework get its legitimacy?
The answer would be: from our shared political history.

Not only did the constitution-makers foresee the problem
of competing moralities, they left us with a basic framework
of values as well as set of procedures and forms through
which the nation could determine its own ever changing
morality. The 42nd amendment, and other important
amendments, may be seen as the paradigmatic examples.
These are expressions of constituent power through which
new values were added to the pre-existing framework. The
need for this framework, as we have seen, emerges from the
inherent demands of a pluralistic democracy like ours.

As to the question where does one locate constitutional
morality? we can answer: in major sites such as Preamble,
Fundamental Rights, Directive Principles of State Policy,
Fundamental Duties, etc., as the Supreme Court has
frequently held. But one can locate morality also in the minor
sites such as the form of the oath as discussed in the Third
Schedule to the Constitution. Its content is entirely
determinate and discernible, whether it is in the language of
the major sites or in the forms of the minor sites. There is,
therefore, a substantive content to constitutional morality.

The foregoing discussion shows that the Constitution is an
agreement on legitimate values, procedures and conventions
that we agree on as our common morality, or how we will
decide what it is. These mutually agreed forms and
procedures help us find resolutions to conflicting moral
concerns. Constitutional morality comprises a value-
framework which judges may use to mediate conflicts
between constitutional provisions. It also allows for the
creation of new constitutional,valueé. ;

In law-making, constitutional morality exists as a guiding
light. The state should not adopt any other morality apart
from that which is constitutional. Political incentives will
always exist for law-makers to enshrine their own notions of
right and wrong into legislation. But it is the beholden duty of
the State to not heed 'to these pulls and pushes. 'Governance
by the Constitution' that is the only permissible morality as
far as the State is concerned.

"To be effective, constitutional laws have to rest on a
substratum of constitutional morality.... In the absence of
constitutional morality, thé"operation of a Constitution, no matter
how carefully written, tends to become arbitrary, erratic and
capricious. It is not possible in a democratic order to insulate
completely the domain of law from that of politics. A Constitution
such as ours is expected to provide guidance on what should be
regulated by the impersonal rule of law and what may be settled
by the competition for power among parties, among factions, and
among political leaders. It is here that the significance of
constitutional morality lies. Without some infusion of
constitutional morality among legislators, Judges, lawyers,
Ministers, civil servants, writers, and public intellectuals, the
Constitution becomes a plaything of power brokers." (Andre
Beteille, ‘Democracy and its Institution’).

(Compiled from the 6th L. G. Havanur Endowment
lecture delivered on 16th March 2019)
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" LIMITATION ACT AND PROCEEDINGS UNDER THE
INSOLVENCY AND BANKRUPTCY CODE, 2016

has become due and payable and is not repaid by the
debtor or the corporate debtor, as the case may be.
The 2018 amendment to the IBC has been held to be
clarificatory in nature by the Supreme Court and hence
applicable retrospectively given that the intent of the Code is
not to revive time-barred debts. »

The Supreme Court, in its earlier decisions, had also clarified
that the period of limitation for filing applications for initiation
of insolvency proceedings would be three years from the date
of default, with Article 137 of the Limitation Act being
applicable. ;

Section 18 provides that if a written acknowledgement of
liability is given prior to the expiry of the prescribed period of
limitation, a fresh period of limitation shall be computed from
the time of signing of such acknowledgement. The effect and
operation of Section 18 is not to revive a debt, the recovery of
which is time barred as per the Limitation Act, but only to
extend an existing period of limitation. The courts in India lean
in favour of a liberal construction of such acknowledgments.

Further, in Sesh Nath Singh and Another v. Baidyabati
Sheoraphuli Co-operative Bank Ltd., and another (Civil Appeal
No0.9198/2019) decided on 22-03-2021, the Supreme Court has
held that even Sections 5 and 14 of the Limitation Act are
applicable to IBC proceedings. In fact, the Supreme Court made
it clear that Section 5 of the Limitation Act does not-speak of the
requirement of filing an application for condonation of delay
and that the Section enables the court to admit an application or
appeal if the applicant/appellant satisfies the court that he had
sufficient cause for not making the application/appeal within the
time prescribed.

Findings in Laxmi Pat Case qua limitation

The brief facts in the Laxmi Pat case are that, in 2007 and
2008, Union Bank of India (“UBI”) extended credit facilities to
Mahaveer Construction, a proprietary firm which was
guaranteed by oneS urana Metals Limited. The date of
default was 30-01-2010 whereas, UBI filed an application under
Section 7 of the IBC against Surana Metals Limited (as the
corporate debtor in respect of the corporate guarantee given by
it) before the NCLT on February 13, 2019. The application was
admitted by the NCLT and the appeal against the order of
admission was dismissed by the NCLAT. The order of the
NCLAT was thereafter challenged in appeal before the Supreme
Court. :

While the Supreme Court reiterated and held that the intent
of the IBC was not to reopen or revive time-barred debts, it
clarified that accrual of fresh period of limitation in terms of
Section 18 is under the Limitation Act itself and it will not be a

case of giving new lease to time-barred debts. Accordingly, the
Court held that there is no reason to exclude the effect of
Section 18 to the proceedings initiated under the IBC. The Court
also clarified that its decision in the Babulal case did not rule
out the application of Section 18 and observed that “.. this Court
had not ruled out the application of Section 18 of the Limitation Act to
the proceedings under the Code, if the fact situation of the case so
warrants.”

The Supreme Court held that when the principal borrower
and/or the corporate guarantor (as the case may be) admits and
acknowledges the liability, a fresh period of limitation is
required to be computed from the time when the
acknowledgment was so signed by the principal borrower or
the corporate guarantor, provided the acknowledgment is
before expiration of the prescribed period of limitation.

In relation to the liability of a guarantor, the Supreme Court
reiterated that such liability is coextensive with the principal
borrower under Section 128 of the Contract Act, 1872.
Therefore, when the principal borrower acknowledges its
liability, the period of limitation for enforcing rights under such
a guarantee would also stand extended, subject to the contract
of guarantee.

Conclusion

The Laxmi Pat judgment has provided much-needed clarity
on whether provisions for extension of limitation periods under
the Limitation Act are applicable to proceedings under the IBC.
The Supreme Court has interpreted Section 238A as intended,
by making all provisions of the Limitation Act, as applicable,
available to proceedings under the IBC. The Supreme Court
found no reason to exclude the applicability of Section 18.
Article 137 of the Limitation Act (which provides that the period

.of limitation runs for a period of three years from “when the right

to apply accrues”) is applicable for computation of the limitation
period for initiating proceedings under the Code).

Hence, where there is an acknowledgment of debt within
the period of limitation, with the intention to establish a jural
relationship such as that of a debtor and creditor, such
acknowledgment would extend the period of limitation for
initiating proceedings under the IBC. Further, in case of
continuing guarantees, subject to the guarantee agreement, an
acknowledgement of debt by the borrower could also save the
limitation period gua the guarantor.

From the findings and reasoning given by the Supreme
Court in Laxmi Path it would also follow that other provisions
of the Limitation Act providing for extension or exclusion of
time period, such as Section 19 of the Limitation Act, can be
equally made applicable to the proceedings under the IBC.

LIMITATION UNDER THE PROTECTION OF WOMEN FROM

@ The High Court held that, to attract Section 468 of

Cr.P.C,, the act must be classified as an “offence” which term is
defined under General Clauses Act as an “act or omission made
punishable by any law.” After considering the provisions of the
DV Act the High Court clarified that the intention of Sections
12, 20 and 21 is to protect the interest of the aggrieved person
and these provisions are relief oriented. Hence, acts or
omissions covered under these provisions can neither be termed
nor treated as an offence by the legislature. Further, Section 12
of the DV Act is only an enabling provision to initiate enquiry to
find out whether such act or omission is committed.
Considering Section 31of the DV Act High Court opined that
only breach of the protection order or interim protection order,
etc., constitutes an offence and is punishable. However, Section
12 is not covered under the term ‘offence’ and hence Section

DOMESTIC VIOLENCE ACT

468 of Cr.P.C. is inapplicable.

The Honourable High Court reiterated that proceedings
under DV Act are quasi criminal in nature and the main object
of the enactment is to protect women against violence of any
kind occurring in a domestic household. Justice Mudgal further
opined that if the Act intended to make every act of domestic
violence an offence, the Parliament would not have legislated
the DV Act, as the Indian Penal Code already had the relevant
provisions such as Sections 498A, 306 and 304B even before the
enactment of DV Act. Therefore, the purpose of D.V Act is to
protect and save the family. Thus, the Honourable High Court
did not find any merit in the contention that the Petition was
time barred and allowed the application for release of amount
filed by the Respondent.

’ ‘Mamatha Roy, Advocate
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Eting ideas, by
experimenting with them and if necessary _ by ¥ejecting them.
Hence discussion and debate are mdlspensﬂ% in &mocracy
This underscores the freedom of thought and expression- the
freedom of propagation of views and ideas ensured by
freedom of publication and circulation - dissemination of
information. The history of civilization is in a considerable
measure the displacement of error by the realisation of truth,
the search for which ought not to be fettered. The ultimate good
in a free society can be reached only by a discovery of truth
and that can be achieved only by a free trade in ideas. As Justice
Holmes elegantly put it, the best test of truth is the

Indlspen51ble in a Democracy

and anything that affects them with patience and

understanding. The right to protest entails the duty to listen to

other voices and shun any rigidity or intolerance. Otherwise.
democracy will degenerate into mobocracy which gives the

crown to the mob with the loudest voices, the biggest sticks and

the readiest fists.

This freedom has been given a pride of place in our
constitutional scheme as in any other free society. The Supreme
has accorded the highest value to this freedom and secured it for
the citizens, while no doubt balancing the other societal concerns
and larger public interest. For, no freedom is absolute. If it

were so, it would soon degenerate into licence and

power of thought to get itself accepted in the

V. Sudhish P a1 destroy the freedom itself and work against public
competition of the market. And freedom of thought : Kt interest and public good. The freedom is only to
is not only freedom for the thought we like but also o ensure the ‘general will’ of the people, can be made

for the thought we hate. Freedom of thought and expression
including dissent is an important constitutional value which
underpins a free and harmonious society. Justice Cardozo
observed that freedom of speech is the matrix, the indispensible
condition of nearly every other form of freedom. It is the

wellspring of civilization. Without it liberty of thought would

shrivel. The end result would be that the spirit of man would be
mutilated and become enslaved.

In a constitutional democracy it is the right to question, to
examine and to dissent that enables an informed citizenry- the
governed to scrutinize and rein in the government. Dissent may
be said to be the very life blood of democracy. Not only that it
is not to be put down, but it is necessary to protect it.
Democracy has wider moral implications than mere
majoritarianism. Unfortunately intolerance seems to be growing
in every walk of life. This is dangerous. The importance of
tolerance and respect for another view which is indeed the
hallmark of Indian civilization cannot be over-stated. It is crucial
to cultivate and maintain that spirit and outlook.

Government has to be responsible and responsive. Law must
reflect the ‘general will’- public opinion which is evolved as a
consensus through informed debates and discussion. Law is not
an end in itself but only a means of achieving social good. The
power of the State to implement and enforce obedience to the
law carries with it the duty and responsibility of making the law
known and understood in the right perspective. Government is
a potent, omipresent teacher. It is the duty of every civilized
government to promote the intelligence of its people. As John
Stuart Mill points out: “The first element of good government....
being the virtue and intelligence of human beings composing the
community, the most important point of excellence which any
form of government can possess is to promote the..
intelligence of the people themselves.” Government should
embark upon educating the people on the nuances of the laws

To BooK post
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...........................................................................................

known, that Government will respond to it and that changes
may be obtained by peaceful means.

The basic principle of democracy being that in government
the deliberative forces shall prevail over the arbitrary, public
discussion becomes a political duty and the greatest menace to
freedom is an inert people. Public criticism is essential to the
working of democracy as the Supreme Court pointed out. The

_very foundation of constitutional government lies in the belief

that changes, if desired, may be obtained by peaceful means.
Hence the need to preserve inviolate this constitutional right. It
has been rightly said that freedom to think as you will and
speak as you think are means indispensible to the discovery and
spread of political truth; that without free speech and assembly A
discussion would be futile, that the path of safety lies in the
opportunity to discuss supposed grievances and proposed
remedies. It is the vital force which sustains all other rights;
stifling free voices can never bode well for a true democracy.
The democratic credentials of every institution uphold its
authority and dignity in the eyes of the people.

| IN MEMORIUM ‘

Mr. Raghavendra S.R. was
initially working as a
government nodal officer and
in the process of instructing
government counsels on behalf
of his department, developed a
keen interest for law and joined
the legal profession. He started
a newsletter titled ‘Kanoonu
Kalasa’ dedicated to topics of
law and the legal profession.
He also conducted classes for.
aspirants of the Civil Judge and
District Judge examinations and
was very active in cultural and literary programmes
conducted in the Bengaluru Bar. Mr. Raghavendra was an
active member of Lahari Advocates Forum and even served
as the treasurer of the Forum. He was elected as the
Secretary of the Bangalore Advocates Literary Union just a
month before his sad demise. We lost Mr. Raghavendra on
29th April 2021. We at Lahari sourly miss him and are yet to
come to terms with his sudden demise.
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