T Toesd : NO
ToweBs BF NELE, de Beabeoe Tead aioaizgd. mqsime%m

e3 0: oy Y
@e3 9: Jowewseod, aaaimdmd'gbd Forab, ,
ai)m 8: ©oTM, WY, a'avsoimoobd worydord D 8: Y

6&)&5@6 DS dc:is
2o aba:%é BRB T "EC;S =19

Dow Byode FO&HLI0D aoo 8&9 803 80N BFTriva),
&g023T Bo3Bweaad ddg Soowen emag aaécmaooi)gd)a! [Slakerle]
uDOS Fewd wIF 5I0VTEN Togl YL H0OT VJpeeed
ngabaoodo. Te 0QTT 23eT00N aa!gojaaocﬁoﬁtb ex
debito justitia cbcgoédo:é Fo0DE AT &eIT) DOTP
Be demoe Jo0W. ex debito justitia dTR0T Fe
Rodele vy Decesed Fewd @3y wods BOFTeO
BBoden OBE ORI, Be &mgos Fe0 89 Jo3
ToNIDT HEITR ﬁ BP0V HOBTS Te 3Tk

; ﬂairax)r'doa"éeabwa} Tori@odo= xgm&m GN) ‘

DOPT0BYRY, N e Sezde dddgré $BY HRA)
S0298 BReBR BB HTOTEY MoBR BeedFohod Bowsod
BROT BTTB, SrRBALD.

MoBT 2007 BweweI0r! YPH e BTx VAT Boo¥od
BeyFodHoP Bewedch o woaesdBeodgd. 3valad Jod
ows ad)zg ee3 Beveror wBoorirur deemodoemto Begodase,
RYTINI). Te BoBHeY 0w H0eg FagodrewadT eraMen
2B FFTe TBRTATLL TewswodF. & Fode,
AFODT Jo3T ﬁdjaesa;'” mvgcxpaoojoiz OB Y.

e 2303 P BF-TReskTED
Swgtie dezd

wg80d0g) BB 508 Febore BF Yo Sugnd w3dod Vi
FPogigrivie Swgrideles), 9ud e B3FOD 200 Jajpecsd
ogodrevod. ToYY 528 Feorw DI e7esH e BBF To0eds
Bogdadeony Semhzed YoBID wie Hzeds Clelphleviclelat. osle ]
Jeoe T8 'adaaa&x:b (i) dmar'bd)cb QWODE D0AT aazgoinauojad
Fe @ ?S »ed.

- oe _é Bva L) e 2edd 3eHET0B /I ngojsae)odod 900938 %}am
BeesHod e SRrieols. 3w Bevbod Zom) 'éug' ORDTRIB
BorBBHDH 20w Bew eurdeger BBRPD. 0T B we) ‘Boed’
Bodobhadomd rieses So33 w0 58 Fabpre BF SN BoNTQ
OTORY, FOVOOR Sezo 0T Zbah, Tegodreerod 2:¢0ey). s
Sexhzodod dToD ®odTorieodd (attained finality) @0 Bew

©TI, FOTOOT ezo BT §abé3aba ddgaﬁ&&:&). Te SeTe R,

TJpee e Mog0dew0d BBALT.

Be 8 BT HeTT Sexe derd 508 Fere BY SwprbPHBOOT
R0 DTeIeEor BOWIRITER), ¥DO° YOATT BB Qoner*
JARTR 20w HorB FITER 2,08BHOR BoDOF BE POBT.

Be deae 0T Pedvorw TP Sl JoBT FOIT wPwo Foeen
Flezod0dr, FIRB YD 4De° HOmweh. 303 FPerkriv

oTAT eswoaoﬁ emd’e‘ej (mens rea) 'ado@m’a'b
*—oeaed)wanoai eeadeﬁ 3 3, eadea’)ddra 3T a’S#dm p
BROTN 3703 :ao&cs ngojoeoed ;

r OO BT DE*‘ D O=0 ~o-adc$® "‘5&37{@%3 DY BSe0T, WISEAW

Q2 dca)as wdo—o’m @awmdsa@ séww @aao&m, 0823 emwz.)oz:ri@ﬁ ész:bz:s-ancbzd do&:aa&: mom

N
OeRe
NRET
w%&% sa0tod.

QOE Eg HOBT ®¥O0H&EHT &6'
a)ﬁee)mdai 39,693 3&(‘3 ééo&)@

eaae-ag Bifek-pled es@&odoabdod BT amari fgoa% ‘@ro00E3
endeiedord B8 BES 0eBWAI SIHNE S4ri 88 Beey Bod
3000, Brdodnz08y woddd "m’@aee'ag mgabaooja. 38&.@‘}0#
00edWT ~- B8 BB TG 300 2e9BRJ,F0B ByeTwE
Bgod Jddadhe 200, ©od FgodeL0d.
as’ot:;‘s TTeTW evey ngodﬂt)odo QOTH BY
¥ aidmddmaad) xg&;cg 2300 (execution) cbaaeiai Rb Je5o
BB 03It 20ed BIE yg0a° Bog) i;aeag Q02

‘ 27030 B0 aobeamdoah DB oo 4
e abevstarecoen goagod aeeesd Bme0d P}‘%"v
OE.0N.NEER oD BTRD) BFH, VB, BBF0SB3

&0Tse &oTed mﬁc‘d% 35923636
3ed9), ¥TT BAYHTDBOTD

&OWR a’ﬁa a)dmes @00 To d(e‘.’)oe)afab ngo.iaauabbod
B TR vrigs 1g). 8T8 o3 aa.io:bdes Mogodree0hd
VHTT DYy Y HOW S¥oReIRTR, WOIF Towe e Feyodwe
BgeIer’ren Tgsodnecd eEgdRREImaNE Dotd TROE 3T 0
Pagodreer0d Bdeedr] deaedcl. i

e 3eETOT WoBE enrivr? Bwedwe efese). wBIPE
~Rgodren0dhd Bgeler® BRVATLD ©HTT e B H0TY. BTN

- Bredo® dedn dededp HoeW BFrT0T deor oD 9g dTOD.

Bpedo® fesgmorion To0BIT BFMTDR BT wes T
Brdoden Bg8og H0YETNTRY 0BT Be deTk.

B@eles 2,0t Mgon Feadb eNa) S TeriDRY, edrieydEs
@0e90 YOI afng (executoroanII) WPD WBT0IZ ea& Do) T3
;3& (legatee) Uuosooxih 03700HE FoBOD O, %aﬁ ;
o083 DOTD airaee&maio‘s Fedarmowd. de & groddead ))@ '
@000 Foagad B0 9N b aba&iiracb:écs S0, 8 €

DY JTHZ; ZeeIoY

Q0 rhoard gl ery edosd e a’i@%é DBRETJE 330N es
geos e 83oey em&@f ROZI, B &T0RT WToG 3.!3830530
eade:aﬁ B830heE 8B 536336 (culpable homicide notamounting
to murder) 2H¥) Be ©T0E WBoG Fodre Fo&Bad B0 .08 gyer
Il 503 YT VBTHT 6036 D083 mmeeag m?gcwae)ob.

FRgodzeerad MEbAMBOT Be Fedradey iy Bdiaomer 8TodS
B3r1 @F Fegriod BooBROT ToZT A BRVOZI V. BRBIT
BOrTRRN TOZY BEFOOE Desesve BB vgode0d B0 208
gor Il 3038 wzd3 83 2B B3R TR W F0DeIT 83 IHWI).

sT030 8F ) Falors woeesr TR e0g MR
D8 &R0ITINT 00T VTV VdeTe Talpersd m
TRgodreer0dy Hder vRS000T 0BFRD.

m’@aesej aasaiwae)o:b T e e9TT, Slag:]

THOD ziaaé 33,0330NTH S, BOTTRTS OD3 @ﬁ)wéoﬁ

-%0.




Dovmedn™ I NEAE, Se Beaberoes Toad o3, abﬁ!s—asaqgm

€ OFO ZTOVS

Boero® oMY OB o0 B¥@edriadeonte Jdper s
méqﬂoauod)d SO0ob Fsews Py 28,8000 Doesesn® PEN®
eJoU3a aboaa?g ngoi)mmésﬁ B VD Ty ’29?3.)& Bodor
FFe0R) FHAPDE 0T, BBey HBTeo (BB DRV Edesin}
o0 c'b"O’EBO’)ii WD DIONFTO eaoa’?g FOW TOBT ToOd0
TRgodee bRy STe0R) B&HT 900 APEDATER’ DOTD. BIB
Bean® BoTOT B, &O0D Fewd PR, LOBTINTLD
r&tgbdoqf)mah, &33 &a)s Fe0dBRSE YTV B, B TR
Jezdod hherTed esciﬁa& wv&ﬁm@g@mﬁ HevIA. 'mqsodoaoojo
2B ©BT Foohe GIWY HBe BueweiedmeN B’ Do
BTIDIBR, FI® ), BYFY. Bwer T Fo) HIIYey Tozd
aaféaj@m &a’ad§ TOVOHAWOI od YT BFT 20wW0eY
Ddeervoh) HoTarIeD dabé SHOBS dpoe T éé asei,gdo@cmh RRTO
BT TYAT BT Qddr& DY FYATND. Be T DBBHR R)riwrs
HVOTTL 2ok ﬁ.rac&)aj’ m"’aadzg B0edwBe JQio ©0NTY
ToTE BT BT Ol YD BI0&HS0NOR JHTBRRY.
e YOBB SRR FIN VL. Be &0 a:&m g) Oodb Ssew,
rleemoe B0 Tdeariod dedod BF aadtbtgdo—eaotbd
203 ah)ao?S méojodMéEﬁ. ‘Qed) R)dég BROWITRIBrIO o
Be M9g037000d0F DRDY’ H0BFW. FeoFBEY HOod 0T
Jugri dggodieeodd Beedesodo rinemoe MWdR;0T BHTR,
m?soimtbeeid mga@ 8500 BIeBB). Foes ITET @@a‘adé 2030
Jo3J Be éasadxaba TETE3eID00D. esri ai:oanqg m?SQbMés

e BT Be LOOVTD? o o mps)

© T B TR ©Y 202FRY, THTSD FIn®. Sy, )@ B YD

e, wekPeZE Tova) o) Weeseg) H0T) Be &O0D Ssews
BRUINB. HoreN VoS Bay FRrodmede A8 erbaadr
Dgodieer0dg 20E FE AT FFEAZTD.

Be O0BR FINYRY, FeedBT B 00D Tsewdd Yo3H
TOTIE DY berfed B8e AT, YOIB BBIN HF BIPAWA 02
B3, H¥s? _

:e"abé'esap’qstbsgét BRT BUTT ToUR ST00E 0T ©wd3
rleemon B0 HemdoBwaN &0 FOBZD. w3 Baxy
Sggodaedeod eheeded ed)? deITde Mggadiew0Te BFOLTRY,
- B0TPWTDOETP TO — AWV eIoesed demioe ™ DHF?

BRTOR ToBet By Ye, ¥Ned BB L1 LLAROTT. Bovay
Jgobaueds ab sheel vey) BpRBROB) BFeLR) Frerden wrlesd
Booays TogadERSE BRLY emabr‘bad‘oi)? B JF2300dh 8B F°F0
BRLID0 9F Bode oS (... during the pleasure of .. .) {BTA. Bsew
adag &O0D Eeed T w@nay Jgabeheds od ¥ Sobe03a

rPC@ER, Q¥ VTR, Booay Fe0dBedE 0D HUBBR YID.

Be 20BN Toweieridey 90 &0 BEeedri S@),Beowd
T30 &8, Sorf &O0D Ssewd T DoATY Fyodey Iy,
TR TN D020WO & FOTYIWOR STBO 9T 03 Fowy.
BOUTR DTS ©0gT0 JD), T8 DoTY TTWT, @oag
Vg0 B 0D BRI D0 FFIDIZT D08) WITYOIBRY,
ToERQTT dard«brdg BeRITA. ; ®

W,

abcszsos‘d ase

Relefapiinl iR levin] aséaobab dDe® FFTearey Tog e FITeD wese:
BJe® uiﬁdmdg 00BN eI aiqgg mc‘oeﬁ BT Tog
20 20279000 H0BRR FYBY? ForeN WOoBHB TogodR), dDe®
BF0T Desossodyy Dedodierie TWmed erie Tog s
SoBoden FTTBOR. aj0 FeweNod 2x3e5eT, 8z

c‘odesneﬁd Boed wﬁgmd de590r30d ey aiéacxba‘b |
Tog e FETDBOWD. :

as’afdeam’ eseued aboom'\raa’oo WeBE: DBOT S
abcp’ 030 Ve TIFEY 23 &mgsmdcﬂg VT3 93¢, Te e9ese
xggc% dncgéo Ferda0m). 900.9 00T 220013 2208 Gaoigoi)oé
R0%0 Be dabEDE STOTB owb BeTE03 Fex) SR VeBdBoI3
FORBRITTY, NieYIB. FNBY Tedperes m?gojoaoodo dFexn

B0 elevord WOFTT Bseed msoiaaooiog eddaE BEMeodr
aRgadzeecda &odriy er] ERPROT &redd dere Seas wroes
B0 30rivdon BFeswerddns. Se wreelode B OB s BYS
oy #oaa’ AT/ a‘ocp’tgoa’d wasen‘do Be gyort ©wWT
S0oD=0T TOR. -%0.

B[ECerivy Buedgod Bexy BNFPD BRBOBIT 0B YT
BRORREIB). Bl ‘OFeR’ 00208 maix)@’?sd BowoN SWBROD
odres3 Gepomde Lv¥dY. B BFB Beeigrivie oy g Dggodreerodd
Fosko Bomeles =:3)3a e R)od)ab ngoimoai)riisb ée Rdadebarb,
rPdaggos rmooeb&d Be3).

@eowaod B/grieod mdmddab& Womedode Boen wese: LT
BRAT wododee wowe HuHdTIeTn Hdwodode éebéfaocsd‘&&
esrieah? 8edB 0w ai?gﬁoiraoéﬁ TN/ £€g 9P amd?gwéod:o
éebifas’o@mdd TozJ0 9e3r3 Mo e aa)/amcp’z%z? LI
©:30 Ho80wed0r Sres s eS0T WOoBH mdwmddab
Woe0we) WL erorseles). Te abq)’ 030 wese Te aaﬁodo&g do@b
TOV0HAT DR oi:ﬁra OTTR) aba@éracbdd

oo &osdadne sB) Teesry eese: aSagodogdod Wowewley o
T,3ToOTYRODT HI0F Tz ¥WT, Wowo FWWlT VWY,
SHOTBOINR)TOHT, BRDT mma&a&o& OFEE T3 29630 WO
ro29ed. JTE TFOOBRTOT)T TozTe &OBJHBOINE B Toes
a’aa@#@#%a’ WEE. Do SDBWOM earn’a’oo'1
&OBTBOINT oW, Toes ai:a@z?@s’g@mdd P
eadxb& @d€§ @éeacsoaf Torgle 0BeENET e e.)rrj
»amimz:i)aaiﬁgoad A3} s yTes.

TRV afeaioaj'ig esE: m?go&me)osb FowoNod
BB FoR) FOT-TooDE HER), AT ST FAB®
Seoxo3al. Hers K’)‘e&)mowm‘da &aewse FATITE. YT
ngoimooi) abaderaﬁd "aa{:vaafeg BOT FooderyRe, ax), o)
2700 3&(33 503 BRI 3&5 FOIYLR m)zgoimuoiod ddaaﬁ
a:baab@ad Patnle] a‘*edﬁz@h =k egae' m?gcd:iaood)i? 80ra Tegrid
259088, DRI "’éd BOZeOR DI B 2B TWSHaD e5er3drY
Boeesd D) &8 aaﬁ 3&’, =08, Il af,zgads* @aaﬁa Boeesd, &erl
TS R)a’saom)ai 3&3~—ﬂ0:b&'riﬁb eT. FATN® R')‘eai)a*é e9esg
VYD, TNITT® FesE VIS, Fog0dTe003E a’oa’m’bé
SRBBRY, JeTT ea% BBIT3 &0 Be @Qedzg oed?g.

v g uggd DB wRBT BeeRTC Jeehed wese: BITRT
earg?gd) DB ©TRF BT (20B3 BOI0LD SHe Bodd aj,sgdgo)
30 TowoN0d Towo BRWEIVTT) WFPWo Wowo IEIOTeTTR. ©mT
@0=eN S0y a’uaeai‘sdjaa)do Be To0NE DT »bTIed). YOBB
BeeRE0 a"eaba"é WBE TP TS Brdohelesd. Te BeeRFTD
BRF30WOT d)@ eoodamdd BREMEOT esedobeytgriel 8edBeord
esriesd 2020BERY Fe A0 VR BIRABRBTE.

VEYTOTO0 WoTo BRBO VeE: WHETDON TF (LVIFYNV)
BROOTBD Wowo BRWIWIN aa?goiaaooi)d 2be) gJoTen mds 0.
ForeN LTIV Towo HRBIWT DOWT Wowe BRI
SRIen wodd @aab VTR0 DO FHREARDBOS mqgaimoai)ejab
Bedeles. Be emd‘eejﬁ TR e eese.

[faaba BO@td Oeéob emerw a)rg =e abado:bg deaa @wodIT dorish. -To.]




LAHARI

?fw Volume | 29 3
| lssue : 10 §
& January 2018 - ;

COMMUNIQUE

‘Process of land
acquisition had proved
to be unpopular’:

J| V Gopal Gowda

“Property of subject is under the eminent domain of the

state...the state may use and even alienate and destroy such
property ... for the ends of public utility”, said Justice V. Gopal
- Gowda (Retd), quoting 17th century Dutch Philasopher, Hugo
Grotius. ] | Gowda, retired judge-of the Supreme Court of India,
was addressing the 11th P.G.C.Chengappa Memorial Lecture.
The retired judge was examining the doctrine of eminent
domain underlying the law relating to land acquisition of the
year 1894 and 2013.

No PIL which
potentially blocks
investment: SC

"Investors come to build infrastructure with an assured
return on their investment. If we interfere in the project after its
completion, tell us how will a state attract investment?” The
apex Court made these observations while dismissing a belated
Public Interest Litigation that questioned allotment of land to a
multinational company in Gujarat. '

Gujarat Govt attracted certain foreign investment to build a
state of the art sports complex in the state. The related
Memorandum of Understanding (MoU) was signed in 2009 at
the Vibrant Gujarat Summit. Much after the completion of the

pI'O]eCt Babubhai Meghaji Shah a Gujarat Congress MLA filed

Bengaluru based Lahari
Advocates’ Forum (R) which is
celebrating tri decennial year of |
its existence has been orgamsmg
memorial lecture in honour of its Founder Pre51dent
P.G.C.Chengappa. The current one was the 11th in the series.

The lecture titled, “Eminent Domain-Analysis of Land
Acquisition Law” was held in the Patron-in-Chief Hall of the
High Court of Karnataka, Bengaluru on 24th Nov. 2017.

Tracing the history of application of the doctrine in India, J |
Gopal Gowda said “Eminent Domain has been applied in India
since the era of Independence.....”. Examining the impact of
displacement caused by land acquisition law of the year 1894 for
the period from 1951 to 90, he said that it affected over 21.6
million people. “They have been displaced for the purpose of
large scale projects like dams, canals, thermal plants,
sanctuaries, industrial facilities and mining”, said the
speaker examining the nature of projects for which
human displacement of this magnitude has been
caused. These displacements are generally categorized as

New law likely for
- adoption

The union ministry of Women and Child Development has

prepared a draft Cabinet Note proposing an amendment to
Hindu Adoption and Maintenance Act (HAMA) in order to

make it compulsory for parents to register with the apex

adoption body, Child Adoption Resource Authority (CARA).
This was disclosed by a spokesperson of the ministry recently.
Thus, if the Note becomes law by way of amendment to
HAMA, parents adopting child will be required mandatorily to
register adoption with the Authority.

It is reported that the proposed amendment to
HAMA is part of efforts to check child trafficking
wh1ch is rampant now in the name of adoption.

: News,

articles and other writes up published in this News Magazine are the intellectual property of the News Magazine. Any form of reproduction
thereof by any one without the written consent of the Editor would amount to violation of the provisions of the Copy Right Act, 1957.

a PIL in the High Court
challenging the terms and
conditions of land allotment to an
MNC for constructing sports
complexes. After its dismissal by the Court, the petitioner
approached the apex Court with the same plea of quashing the
MoU.

* By the time the petition was filed, the MNC, SE TransStadia
had built a sports complex in Ahmadabad that could be
converted from an outdoor stadium to an indoor one in six
minutes and many tournaments were also held.

Not agreeing to entertain PIL, the bench said, "How far can
Courts go? PILs were devised as a mode to-address the
grievances of the poor and underprivileged who had no access
to justice. But now it’has gone on to investigate scams and
many other fields. Now, it is used to question whether there
should be a sports facﬂlty or not"

Minor gape victims
need not depose

Sealing one of the escape routes for accused in all types of
sexual assault cases, the Supreme Court recently said that if the
victim is minor or woman of unsound mind, she need not be
compelled to depose before Court to corroborate the charges. It
further said that to bring home the guilt of accused, other
evidence if sufficient is enough.

The Court was dealing with an appeal by the State of
Maharashtra after an order of conviction in a rape case was set
aside by the Bombay High Court saying, "since the victim
herself was not examined, the factum of rape and involvement
of the accused could not be held to have been proved".

A Sessions Judge in Nagpur had sentenced a man to seven
year’s imprisonment for raping a mentally challenged deaf and
dumb minor girl. He had relied upon other corroborative
evidence as the rape victim was incapable of«facing
cross-examination because of her mental and physical
deficiencies.

-Ed.
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Mltacll]l Singh, ‘father of
DNA fingerprinting in
India,” no more

Eminent scientist and ‘father of DNA fingerprinting in India’
Lalji Singh (70) died following heart attack recently. He was 70.

Dr. Singh was one of the pioneers in making DNA
fingerprinting a widely practiced science in India. Thanks to his
efforts along with that of many others, DNA finger printing in
India both at the level of research as well as for forensic
applications has gained wide acceptance.

Lalji advanced certain techniques which led to DNA profiling
being used to establish parentage as well as crack many high
profile crime cases in India.

Considering his meritorious work, Singh was commissioned
by the Government to establish the Centre for DNA
Fingerprinting and Diagnostics (CDFD) with a mandate of
making it a nodal centre for DNA fingerprinting and
diagnostics for all species and several diseases. This was during
late 1990s. Lalji Singh was also the Director of Centre for
Cellular and Molecular Biology (CCMB) in Hyderabad for
about a decade. He was the Vice Chancellor of the Banaras
Hindu University his alma mater from 2001 to 2014.

Dr.Singh hailed from Uttar Pradesh. He was the recipient of
Padma Shri award.

Assam AG puts in pa-
per, says ‘not allowed
to work with dignity’

Chinmoy Choudhury resigned as Advocate General of
Assam during middle of November, saying there was‘outside
interference in his functioning, he was not allowed to work with
full dignity and that there was no congenial atmosphere for him
to work’.

“I have put in my papers to the government on three
grounds. While there was outside interference on my work, I
was not allowed to work with full dignity as the AG’s office
required. Moreover, the atmosphere in which I was made to
work was not congenial,” Choudhury told media.

Choudhury was appointed as AG on June 28 last year after
the new Government took over.

Choudhury said there was no point clinging to an office
where there was no dignity. “I found that there was no point
clinging to a post where there is no dignity. Moreover, many a
times I was not aware of various decisions of the government
which are supposed to be taken in consultation with the

advocate general,” he said. “It is quite natural to feel offended”, -

said Choudhury:.

The Assam Government 1mmed1ate1y accepted the
resignation and appointed Ramesh Chandra Borpatra-Gohain,
currently Dean, Faculty of Law in Gauhati University, as the new
Advocate General of the state.

For Lahari Legal Service & subscription contact:

K. Suryanarayan Rao - 9845529448
Anu Chengappa - 9980047780
C.M Kemepegowda - 9844180988

Well wisher of the month R.Rajagopalan,
Advocate, Bengaluru

“Are prisoners persons? Yes, of cour:
answer in the negative is to convict the natic
the Constitution of dehumanization ar
repudiate the world legal order , which now
recognizes rights of prisoners in the
International Covenant of Prisoners Right to-
which our Country has signed assent..... Pri:
are peculiarly and doubly handicapped. For one
thing, most prisoners belong to the weaker segment, in poverty, literacy,
social station and the like. Secondly, the prison house is a walled-off
world which is incommunicado for the human world, with the result
that the bonded inmates are invisible, their voices inaudible, their
injustice unheeded. So it is imperative, as implicit in Article 21, that life
or liberty, shall not be kept in suspended animation or congealed into
animal existence without the freshening flow of fair procedure.”

SC in a recent judgment quoting from Sunil Batra.

-0Q~

“The English language is not an instrument of mathematical
precision. Our literature would be much the poorer if it were. He (the
Judge) must set to work in the constructive task of finding the intention
of Parliament, and he must do this not only from the language of the
statute, but also from a consideration of the social conditions which have
rise to it, and of the mischief which it was passed to remedy, and then he
must supplement the written word so as to give “force and life” to the
intention of the legislature....... A judge should ask himself the questzon
how, if the makers of the Act had themselves come across this ruck in
the texture of it, they would have straightened it out? He must then do
as they would have done. A judge must not alter the material of which

_ the Act is woven, but he can and should iron out the creases.”

SC in a recent judgment quc;ting
Lord Denning from Seaford Court Estates Ltd.,

-0OQ-=

"The courts should be extremely slow in passing any kind of restraint
or order stopping a creative man from writing drama, a book, philosophy
or projecting his thoughts in a film or theatre art.....It is worthy to
mention that right to freedom of speech and expression is sacrosanct and
should not be ordinarily interfered with. When the CBFC has granted
permzsswn for the release of the film after scrutiny, this court should
exercise utmost restraint in not granting any injunction....... Be it
noted that any film, drama, theatre or novel is a creation of artistic
expression. An artist has freedom to express himself/herself in a manner
which is not prohibited in law......History of the world records there are
authors who expressed thoughts by choosing words, phrases and
expressions to create characters who may look very different than what an

ordinary man can conceive..”
. SC refusing to restrain exhibition of film
An Insignificant Man based on the life of Arvind Kejriwal.

New law likely for adoption

While'Hindus, Buddhists, Jains and Sikhs have the

option of adopting child under HAMA, provisions

‘under the stringent Juvenile Justice (J]) Act, 2015 are
secular provisions for adoption whereunder even
Mushms, Parsis, Christians and Jews can adopt. For Muslims,
Parsis, Christians and Jews their personal laws do not permit
adoption. Childless couple of these religions can only be
guardians of child under the Guardians and Wards Act till the

child turns 18 years. Under the HAMA any one complying with

legal standards can adopt. But the J] Act provides for
verification of source of child and for thorough background
check of prospective parents. Such mandatory provisions are
not part of the HAMA. Therefore, the proposed amendment

aims to establish an apex adoption body, Child Adoption

Resource Authority to act as the registry for all adoptions under
the HAMA.

- “Adoption under HAMA is very simple and two Hindus can
exchange a child after filing a deed. We did a sample check and
discovered that the number of adoptions under HAMA is too
high and we suspect that a lot of these involved trafficked
children,” the spokesperson disclosed.




Page 3

January 2018

eLAHAR
CDMMI.INIQUE

Ind1v1dua1 as the Focus of the Constitution

he recent Privacy judgment- K.S.Puttaswamy v. Union of

India (2017) 10 SCC 1 has highlighted the pivotal position

of the individual as the focal point of the Constitution. The

‘thrust of the judgment is, as the Indian Constitutional scheme

has always understood, that the individual is not a cog in the

wheel. He has his 1na11enable rights and pr1mord1a1 place in
society.

Fundamental rights have been characterised as the protective

guarantees in Part Il and the objectives in Part IV. The overall
societal good and welfare is to be achieved by the advancement
and welfare of the individual. It is this which the Constitution
seeks to achieve- stability without stagnation and growth

“without destruction of values. The golden triangle of Arts 14,19 .

and 21 is to be supported by the Directives to make life, which is
more than mere animal existence, meaningful both in the
material and spiritual sense. That is the constitutional vision and

wall against State power. They act as a fetter or
. limitation on plenary legislative power and also provide

Part1

goal.
With the 1nd1v1dua1 as the focus of the Constitution,
the Court delineated the content and the contours of the

conditions for fuller development of the people
including their individual dignity. A fundamental right cannot
be denied even if a miniscule fraction of the populace is affected
by violation of such right. The invasion of a fundamental right
is not rendered tolerable when a few are subjected to hostile

right to privacy and how it is conceptually and functionally
extremely vital in securing the individual’s liberty and ensuring
his dignity both of which alone make life and the right to life
worthwhile and meaningful. Part III of the Constitution weaves

discrimination. What distinguishes India is [

the adoption of a democratic way of life
founded on the Rule of Law. Democracy
accepts differences of perception,
acknowledges divergences in ways of life
and respects dissent.

The Constitution is also a political and
social testament created to secure the goals
set out in the Preamble. The Constitution
seeks to secure to all citizens, justice,

a patfern of guarantees on the texture of basic human rights.
The guarantees delimit the protection of rights in their allotted
field: they do not attempt to enunciate distinct rights. The idea
of liberty is quite complex and comprehensive. The scheme
underhnmg the fundamental rights is to look at each of the

fundamental rights not as a
Perspective

series of isolated points but as a
V. Sudhish Pai

rational continuum of the legal
concept of liberty. Privacyisa
vsudhishpai@gmail.com

concomitant of the right of the
individual to exercise control

liberty, equality and fraternity. The
individual lies at the core of the constitutional focus and the
‘ideals of justice, liberty; equality and fraternity animate the
vision of securing a dignified existence to the individual. The
Constitution is founded on the bedrock of the balance between
thePart IIl and Part IV and places the individual at the forefront
of its focus, guaranteeing civil and political rights in Part III &

embodying an aspiration for achieving social and economic.

rights in Part IV. In a constitutional democracy it is the right to
question, to scrutinise and to dissent that enables an informed
citizenry- the governed to scrutinise and rein in the government.
The full growth and flowering of the human personality and the
development of the community can take place far better in
conditions of freedom. Development is not “merely the process
of increasing inanimate objects of convenience”. The value of
accomplishing such conveniences must depend on how it impacts
on the life and freedom of the people- whether people have the
‘freedom to do what they have reason to value.” Development is
really expansion of people’s freedom. That is the blending of the

over his personality. Its origin is in natural rights which are
inherent and inalienable because they are inseparable from the
human personahty It was underscored that ‘life’ in Article 21
comprehends one’s being in its fullest sense; to live is to live
with dignity; dignity is the core which unites the fundamental
rights, and privacy with its attendant values assures dignity;
and liberty can be true only when life can be enjoyed with
dignity. The cardinal value of liberty pervades the entire
Fundamental Rights chapter. Even more significant is the
preeminent value of fraternity which assures individual dignity.
Article 21, more than any other provision, reflects these
constitutional values in their full plenitude. In the constitutional
entrenched rights dignity of the individual is on a high pedestal.
Privacy is thus a core value which the protection of life and
liberty is intended to achieve. The right to privacy has drawn
support from the significance and sanctity attached to
individual liberty. This is a universal and enduring value.

(To be concluded. Ed)

“uy  Sec, 34 & 43, Karnataka
= Stamp Act — who is liable to
W, Yy paystampduty & penalty
Q) when the document
0 impounded?

An interesting question arose before
the Karnataka High Court as to who is liable to pay deficit
‘stamp duty and penalty. The question arose because plaintiff in
a case tendered a document in evidence executed by defendant.
The document was insufficiently stamped. The trial Court
impounded the document and directed the defendant to pay
deficit stamp duty and penalty thereon. In the writ petition filed
by the defendant the High Court held:
a) Under Sec. 34 of the Act it is he who tenders such document

is required to pay stamp duty and penalty though it may be

“executed by the other party

b) Having paid duty and penalty, the party may recover the
amount from the other party under Sec. 43 of the Act if the
other party is primarily liable to pay duty.

—_— .
- Sec. 125, Code the Criminal Procedure — maintenance s
“is illegitimate child also entitled? :

The question Whether an illegitimate child is entitled to
maintenance under Seg. 125, Code the Criminal Procedure’
arose before Karnataka High Court. The Court ruled:

a) Aim of Sec. 125 is to prevent vagrancy and destitution of
weaker section like women, children and aged parents

b) Court under Sec. 125 ptoceedings has to follow summary
procedure.

¢) Insummary procedure rlghts of partles cannot be decided.

d) Considering this there is no discrimination between an
illegitimate child and a legltlmate one to award maintenance
under the law.

-

Appointment of Arbitrator by CJ or designated judge-
Sec. 11 (6&8), Arbitration and Conciliation Act, 1996 —
person specified in agreement —no other choice?

Whether the Chief Justice or designated judge of the High
Court has to appoint the person specified in the agreement as
the arbitrator or he can make a choice? Faced with this question,
the apex Court held that though an arbitrator is specified in
agreement for arbitration, if circumstances so warrant, Chief
Justice or designated Judge is free to appoint an independent
arbitrator, having due regard to qualification, if any and other

_aspects as required under Sec. 11(8) of the Act.
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Process of land acquisition...

“development related displacement”', noted the
speaker.

The speaker then went on to examine such
displacements under the old Act from the perspective
~of common men. “...process of land acquisition by State
Governments in India proved to be unpopular”, noted the
speaker. Examining the cause of unpopularity, he said that the
amount reimbursed to the land losers was fairly low with
regard to the current index of prices prevailing in the economy.
He also noted that due to the low level of human capital of the
displaced people, they often failed to find adequate
employment. Referring to the draft Government’s Policy for
Rehabilitation, J| V.G.Gowda said about three quarter of people:
displaced since 1951 are still awaiting rehabilitation. Even this
figure relates to what is known as “direct displacement’. The
policy does not cover fishermen, landless labourers and
artisans who get displaced indirectly. He hinted that Dalits and
Adivasis are severely hit by Dam projects.

Turning his attention to the short comings in the Land
Acquisition' Act, 1894, ]| Gopal Gowda said that the legislation
did not bother about the displaced people. “The Act did not
address the issues of rehabilitation and resettlement of the
affected persons and their families”, noted the speaker. In spite
of many amendments by States and the Union Government
these issues were never adequately addressed which lead to
growing public concern, according to the speaker. He further
noted that since rehabilitation and resettlement of displaced
persons is another facet of the coin land acquisition, a single
integrated law dealing with both the aspects of the matter was
necessary. : )

The speaker then went on to examine the new law namely,
The Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013, that
replaced the old one of the year 1894. Quoting from the
Statement of Objects and Reasons the speaker recognized that
the Act, 2013 redefined, “Public Purpose’ so that Government’s
intervention in acquisition is limited and not as wide asin the
repealed enactment. He also noted that the Act, 2013 provided
for comprehensive package for rehabilitation and resettlement
of land losers. - '

- The speaker then turned his attention to the procedure to be
followed under the Act, 2013 for acquisition of land. In order to
examine the procedure in detail, the speaker thought it “...
appropriate to sketch the theme of the Act”. He then examined
the procedure in detail starting from proposal to acquire land,
appointment of committee headed by District Collector,
examination of the report of the DC by High Level Committee

headed by Secretary, appointment of expert committee to-

evaluate social impact of land acquisition, report by the special
committee listing measures to secure livelihood and welfare of
"the land losers, etc., 5 :

Justice Gowda noted that before the Government issues
notification to acquire land it has to take two steps; one is to
appoint a Committee to prepare a report on social impact and
second is to appoint an Authority for rehabilitation and
resettlement. '

The speaker also noticed the difference between the Act,
1894 and the Act, 2013 so far as they relate to initiation of
process of acquisition of land. While under the Act, 1894 it was
publication of notification under Sec. 4 of the Act, under the
new Act it is preparation of Social Impact ‘Assessment Report
which sets in motion the process of acquisition.

The Author then dealt extensively with preparation and
publication of Social Impact Assessment Report. The report
would contain facilities provided to the displaced persons.

Under Sec. 10 of the Act, 2013 food safety is an important

victim of the rape.

consideration to deny acquisition of land. Multi cropped land
with irrigation facility can be acquired only under exceptional
circumstance. Further, waste land equivalent to the size of
irrigated land acquired shall be developed for agricultural
purpose. ; _

Under Sec. 16 of the Act, 2013 after the preliminary
notification proposing to acquire the land is issued, two steps
must follow, noted the speaker. Firstly, the authorized officer
should survey the land and record the assets available therein
and the payment to be made for damages during survey shall be
paid immediately. Secondly, the Administrator shall publish the
rehabilitation and resettlement provisions. This is followed by
declaration of ‘Re-Settlement Area’ for resettlement of displaced’

_persons.

The speaker considered Sec. 21 as substantial section for the
reasori, “The Collector after publishing the consequential Final
Declaration of the Government to acquire the land shall issue a
Public Notice calling upon every body to file his/her objections
and representations before him so that he may make the final
Award...”. The Award concerns “...firstly... the compensation
and secondly... the benefits under the scheme of rehabilitation
and resettlement”, noted the speaker. :

. The speaker also dealt with determination of land value by
the Collector, payment of compensation, solatium, etc.,

J| B..S.Patil, Judge of Karnataka High Court was the Guest of
Honour. In his short speech, J | Patil dealt with finer aspects of
the law relating to land acquisition. '

Anu Chengappa, President of Lahari Advocates’ Forum
presided over the function and welcomed the gathering.
Shankar Sharma Vice President of the Forum proposed the vote
of thanks.

Minor rape victims...

In the appeal to the High Court, the convict was:
freed on the ground of non examination of the very

Supreme Court not agreeing with the judgment of
the High Court said there was sufficient evidence against the
accused to convict him and he could not be acquitted just
because the rape survivor was not examined. "The evidence of
the mother of the victim clearly shows that it was the
respondent-accused who took away the victim. The victim and
the accused were seen together on the date of commission of
offence. The victim immediately after the occurrence narrated
the same to her mother as to what happened as reflected in the
FIR and the version of the mother. Rape has been confirmed by
medical evidence. Identity of accused is not in dispute. In these
circumstances, the trial Court having convicted the respondent,

- the High Court was not justified in setting aside the conviction,"

the judgment read. ,

The SC laid down a set of guidelines to be followed by trial
Courts while handling cfiminal cases where the victim is unable
to depose and corroborate before the Court. These guidelines
are in addition to a set of guidelines issued by the apex Court in
2004 on the manner of holding trial in child sex abuse and rape
cases. The Court had then directed that arrangements be made °
in trial Courts to ensure that victims or vulnerable witnesses
need not see the body or face of the accused and the question to
be put in cross-examination to the victim should be given in

writing.

Obituary

We regret to inform the sad
demise of the following
® On?23-12-2017 N Raghupathi (82), Advocate, passed away .
at Bengaluru. 3
@ On 23-12-2017 V.Appi Reddy (60), Advocate, passed
away at Bengaluru.
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