BoPes : NO-0E Toesd : 010-N.9 o) N-2

PowaTBs B8 NEBO, e T Foed FoHTT, ToFs-TRee

e3 0: 3oy Y
Je3 9: mmo msobauubd wonydod
P &: WY, J¥ed Phes B: DY,

3o° aBBeI0 V0TS SO
SRS I I,

B398 Bk B0HI0H FOO NN DTS BT° ao&ﬁwa Qodbhad
TOMS TWOBY FToRRIT 0T T3, 80T Q00T Fvorwd emea’
D9g0d500 0. WBROWD &Jg\jeﬁ’ o.bahdad)dbom’ Be B3, o:bzdo
L3009 mqgo;baoojo afgnadd *agzg El3ln] éem:\’)mm mcdig 0
DOTS m‘go:baoodo 0.

20T TewwY WG DIW DTWoTTEIY, &
m?goimooi) 8e3706 QAT JF0IBT BwoW dd Cije{griele)
afoqi’?g ¥FDo VTTIY BSIHTTST d)tp‘?g JR,0w0
w00y emcg)a)&m’d Bletcr @mmoa’dﬁma odsoxd
mqgojsaooi)qua &e3I0E ATT08Y" 02T Feo NNT
8TVOHY. Towo0d o (fact)odorBe 8ATDBOTV.
FORRIRWOETR e3NTDBIT. [BT OTE 'rgag 53ex0n3
ABEeFH Dowe My Bogly Sexroe TN Bsgod 0BT
DTL0BIYR, FZ P 2fed 2fed womo BB V9g0adee00E
8eTIoE VTN FervB08Y. FFwh., 2T efed efedod woweriy
DDTOTIE 2,083 e3sHTeIed), WP 2,003 DedodhwoNTeIes). g
ma?a':g a‘o%r? 2,086 Dedode) esNHTeiesd HB) ©) gatj’ ToE MY
docjsd oo Be Howe Y T3IHTY abqj?gd T0eT0w3eY VBT
D0 esHTIes.

FHOMOBTC WOBB DTWS Wowodd M HT? m?sojaaoojo§
B0 NN BFbHHIR 0w HFH0F B3 WOBB HTHE

Z00ea DT BTt BOTRDE 2907
o eosgaSeoaaG

e35°r! Sobea YOOPYT 0@ we® exp® caagaieoas ©e), 833
Bodean 236 FOBT WoBE W eeer e55° BoEdE [Tt 29e3° 3T
DTTeIe0e® I Do BTEEIT Bued TagaTe 0.

Degodreeadhd &nody Te AR SHdegrsobe B FoR RIS
&) Torery BIith egATD). &8 Fys 20w T, 0TS “Bodean
2303e5000 a?ﬁaba 29 e95° F%e5e0es® HOTH BONBTBT?” 235°
BT 2,000 0ed0d) 29e° e95° DTTeIe0e® DOWD ToRPR BerIT.

e o3 ngodme)oi)d B0O0T YLEOTEN FTTDE BONSIYD) :
BDRTITIT TV a’\ngasm eeI® WoVO0T TN TRTROT Y, TYD
EEiplnichvinlelnlal aba?a’wti 2BoB@NR), T30 B 6&3 &msj es
eJoR)) BEOTS mOtDBQi)Fc)ﬁ BT BAeEg de. 0,80,000/~- d 23z Sea
Toweode3, 3cé &;@dequ @abad?gr’uaocb angoa&od &OBDAT’
leInh) ea"'a@w, @Waéa’a’o& 88 B! HOFT BRBTVT0I
BoedT.

BTogee T eeI® Tg03TeO0ITY De5eTEol) V0BT BTodT
88300030 ety BTS Mgadewrod Jeg-ae3 Sremes B30t
8 000y D8 HB0WBY. FormeN 88T wHoLI o2y
zva?sodaaejodni BF0eTS TLRWD. ‘

Beroriel dewsod TJ0egBode LI 2,080 @jé‘a

A
Qe Se
o

JBess
SO

‘00T BRI BB’
™

"B000e9R Bedess Fewd d?gd$dz'3ri%§gg eadab& DUREHIVE BFM23
Fo000 00 BeORTLT Bgeler® esed Feodneohn B8 8y o
BPOE 3T 6033 Dagodowod. Bl esgf S BFMOT HBees
QEY BRVBRILYTBAL ©dh Fedo Bgeies® @al’od) BT Boed
®80370 oaots’odo 600 9(9)T03 B8 ©Y aoesoc:ﬁo Te &ede
lebl=rplpln

Be 8eRE 23en Fods Toreriywad) : Sabé o0 eoo”&g Dex®
(000eN)T0T 3 DI 28 &0 esyodd maodn'ﬁ’a'b
2T eT00TEN Tegeo woaﬁofwai)ab BedT. weas'a
D050 'aajbri‘ VO mﬁodaaooi)@od mfaejwﬁ
706 B0 3y, BT WD) 2279 ngob‘oe)oi)é
OE TYD 3&1) To0W 29E3) BRes @V T RS?JKb
Brgede® dJaz::Se;o B0e08300. ab @ Too0od 9iRR) abd—
DOWT MRETTT xé,reedd, e 92E 0,
DTREH dWDV. &erToh a‘argoa’a‘oooa’o e
eaasojom D0 DOBY BOMTE D DWoW0TIE S

IR 20\0 Yiar 2¥8 it
39 HIRRT VTFIIZ BOBTOTIAY

§ 23Z DoBNE 00N c10e9eTINT as‘aoé TR} LIDETOD IR
Boe30° ToBN FoodYod FOO N8 FFoT HOFTAT Few BBaden
BBYe0N? Be Y eUBOAE Toryg eved TRsodRe0D ‘YY)’ 0BT,

I009eTINE 2500F § 238 0B 237000 23eB H0BIRE oY JYTI
WTFoZ DTN TR HoeId BFoT daéeoi) a;gg (third party) 200
BeyBO0W) BOBVBHFIE Wg0dTepFTB0E BOFT Fewnh. s
vese Fo0Hod TOO NEa&D BFOT TYRALRYNB. el VTFOSDow -
ToBIE DD B, I VDFIB AITBOWD BT e BIP 3N
mﬁd{gmsoim@sdm Be 2500FIM BOBOT BRBWEN QUOBO e928e
DeFo JRB. ngqina@sds‘ado:é’ Te 2500F 3e)®eoi> TOLIE PO
DOBIE BPOWOONI 370e9es N3 708 FOO N8 FFoT 0BT
BB DBOD). wéom’d’ =e madad DT ToeId TFoT Be LIV
08 TOFT BBaden BBE . mxmwms 0BT e Se)éeodo
a’?ggojwa ¥ (P0WT VTFIW TOJT) WOBIT SROWIONT
37009 TR0 98 0TI VY0l TTED WLITYONDRY.

&erd eese Seso 3N, 8D Be e500F g3 aaqgcdme)&bij 9L
20TD, vae Bsoriewdd we Bowd. T N2aw BEe3 ForDd
0379033 QO cBID, TR, ToeIeBTATC, Fead® wase TgTen
"?(D;g DOTT:

Do FOBR Te WdeOR), HBReHID, am?goi)a@sds'ad egai’od)Kb
VDRE BROBI, mairaab BB Toesd BOT0I Be mosd 9esE
RS E BTN DOBB. :

Be 00 HEJTWY S Bodey HI) evese 0dogy esTBIT Joreny
& 50de eveg m?gojoaoo:bd #0088 FJT 2,08 BB, 0BT
"QeTHoBIE eoweons BrewedINd eowd 3)3eod g8 D0
23es DoBIE HZAYE 333 OBFoIE BOBT FewdBIwI?”

e ﬁodocdo D0R) FTOOMTOIB TOBRODFOSE ode)w
9P abaéai/t? 000003 BOFT BeedDRIT. o)y

&0

OO FERIF HH) VIO FoTRTIEY Sum%w DY SeDF, woER TIFod :’33&6 SROIRNTHI. DOTRHIT ODI DI

NN: ST, woINY @56‘5:35:‘9@ 53‘?@ &D@&Oﬁm, OFa3es Wwdoﬁﬁ@ﬁ Qd:d‘%ﬁda?d OB N1




€ VDO TOY

DowsaTods B8 NEBO, e DTD T FoBBT, Toawg-To

800 8.0, P800 @BOFO F20k), NE .92 -FOTT
Xoe)-F°B0 £35° exT-FOTH &gl TF B,
odogs HZROS BBodSwRr ByEodregTes
2oh FJox))-TPd0d eef0dgod?
e0ROEIETD WOHTY OBET? — LD -
VB T WP Rlaﬁboda FoOrdower m@a?

2,060 "’ﬁ*&)od INEX o “’é?} FT0en) B0BROT) mem@w 35°

25000 amema Jed 3° &')egm é:)aaoéﬁoc:b 03 b &yéddo esr3
5 @odrogmoswon éeoﬁmo@cgdo

©=3 @edxOWes0r] Be Fooadod ©VOPIFY0P HBOHTTTE
st3edDelezard B0t 208 Bay BBy Be Vo) VB Toadp PO
B0 BoROHB B FPBOONOWR WPP? VB VWS BOHT
BRTBRD. Toe) HTBN0DH Dedahword @R BOFTE WBE .
egt:gOodeB [T ai:oaazg @’é&

Be Z3,0, O0RD@TT B3 Beedior AREWR FAT0C. Te eEN
é:)cbd emaf mqgaitaeno.bé e9ee) OW3) NEdJo 6003:‘0013563

ée 3y od:ab 8ezior QReD apersele st JPBOTe, Fodr e Jed
moa)od&d@ eacﬁaa wBdReg FOR0BDZR D02, 90088 JedmoT
BB0eaEeY 25008 DERRes) 20R 0BT FOTHOR R Heh wegods
T3} Beewort 3e08R0BF R, ﬁdjaee—% ngoime)o.b ‘FOID

0BHDEY TR DO 2,4TWe). Te éewsab&ée 0eesrdey emgbrbddo

- Do BoBOODHTD. T3 emag aaqgcduaoojo 2,38, Be o) FOID
ee3fodes et T DOOB emag m?goja'c)oob. FHoreh Be adae)cé 2500083
DO0ROTITT) BOTOTER WBETOOTB m?go.baeo:b.

—o@o—

BoEE3B gl WGeTwe Bo0d), NELN-BO0 22-a(N)- rlecdwed
DOTH BewB PO a&gosood Redwed 2o Tegd-rieed =) a‘baag et
B0edd -moRgaaren rlecdted gl @rewes Moy A03NOT Beds
2Q0ed aioeses-riecd®ddr BBWOR?

N%8.09.NEEE DOW 00T DOTWOZ FTIE 3T &JPRVIFTTETD
00T o SrPBB S0eRNT & PEo0 B0 228 TOO 22-0(N)
Beae BdodreNa) deri glegood rleed B8) Boed I 2o 053
Dlakoplelnl xgm’aieadg. 8eAE a)dog waeesrmd vwdee) DHTT
JeseToNts. [ Foes Fyoed wgodietd Todemb.

o rlesd ol oW BewBTROR a’?sgoija%do eatbi'?@s Yat.lelel
TToRT @ YR :‘\’)@E% 20edn esa’o’a’o& Ted o0 D0
Feeaeledord ewE). Be Pty HrHiwestd B1eeddBREI03
9226 00 BEN0IT 2563) &3 MO L08N0T BesgNE. HorreN weld
S Fo.20 ©HTB ©HTO0WOT BB VoL HYHTTHOT
803 édﬁmodqf).

TVOE 3T emag mqsoimuoi)é oeg
ngoime)oi) éemgeéodd : -
o ©2£ 03, 0TI @%o&oﬁaﬁ'emhd\)d FTORRITOB D0deeId

e90MeBTOTIED 9P édﬁﬁba’o@daﬂa& Srorse3ed.

o JFDER 20 FoRPATOZ BOSeri eo¥eBeya.
o riecdioss estd) glesdmayoba, e ricdhieom Boeddoba,

&0R bmmﬁd
@ ﬁesémd m?so:b'aooi)é eao&d dm)%écﬁoab @dezdiees. 3D ESJCS
o ivod amrgoimoui) *’deémo

Be Q) Fodkarirowe ©Ed wee TJORT BoodRNAD 9.

AT BEI° REO SeDHERTY

 02-09-90NETOR) FBW ©BO Bsees BedFoD g 3 TokeS
R VB0 el @B efomeairdody Fo33 dedFod wOE@oaSﬁd)
BBy 0TeoNT BBYI BooBWYOR VWO BoGlg H0RIOTW [
BT, ©oBsFOBIEL voyrrieodE). Se Foswdow 90NET
23m0090080 208330 BF0H FoaTrivh FFWwaNRBY.
@orteh Be BoasFodn admdoor erivs VNS Boodwg Toesd
8N0ITE. Y, B0t Lerrericod HBgIAW. LHEWC IBFTCHTE.
: ' ~0.

R)Oegrb...
08 FoesBonon Brdeero 230ToxedodE0 VOB DTS,
‘Snrlnyees’ spdosmeried. —-o.

J00ea) DTT 235E...

20TV Tobdeaw B0IOTE 550, e eep® DTOeIe0es®
DO BOTIEITITBOTI?

ge B3,0d 2P0 HVOTT 8709 555 - wdsaagg grassodel eJ9¢0%°
235°-eg W0e9 2983 DY) WP FO HHFTNFRY, BRTHWT T Heo
BoweodzN T et eaaima;gamdd esTiew 63038033 F0 NALTOI
CARACSY Kicé’ BOT?

pIciepple m?soi)wed Fom) ngowa’ éedaasa’déo Doy Be
arooo"goo’o Fo ©FVOT YR, ¥08ed3o. Mo 003 emai
F9g03Te0 00T 90NRT DYTOBVDIV0® F¥T90T zgfio’e*am’gg
ngoimoojo@ R 0B B GOVEY HTOIFRD, a70e9 2961 B 235
weRRgreomer 300 N.65803 Hod FBTHI 20 83,00,
DOdewsBY. T TRT Fys Te Wow W TOTYTY, T
B0 BROB) BED BOwoodEYN 255° e @&Bdﬁrﬂmoddua T
F00 N2LT08 BTOE HOTW MeToT® eVl Fggodionod TodDB).

FoaRod B0 8 ‘23e5° esp® FTee0es® ), DRATRRROTT, FOO
& 'e¥E° WDy, 29587900 2FF DD 2,000 Bed030 9% 8H°
D5%ede0es® HOM TRIE. FOO 90 WBEOE IO W dFsese0ss®
exry e3gmo edes H0T. '31e08rY o0 YR FoREITOB &g aizga

era 2) aizgarﬂ 29293 Br1ee w363 (Negotiable Instrument)odad, 0 aba&é

&facbaari OB, BoBREDE @@ e308Te0f 8708 25T WWOPE
seedoeed ﬁmdoa’ Bt Bg8 4eB0IT 8T Se aToes ereririvey
235 Boe) BRHESATYS DOBHE ", DRTE BLO 90. ‘whed et

B0 OODDBO0E YBIGFE TR HS QemernNdess) HOT

029e BBV WYT029T BRBT0F I5° Bogd w80, FVO NNE
o ?eéojg B 7o e vegodrwabhy dules ST, e s
2,080T3 9203 SBrToe rFo, Beo BoWoRFYNOD 280dereN s
DOLVT.

e 3eTOE DOBY TOARAT WFDVVOWTERY, Soeds ferciel
TSy ojoab OB ngcdmaabé T0eRT e3020BD. 87009 YT 29e°
eS8 aaea?eoaems DBTIER, BedOwed 9 PDo TS eao"csaa’
F0B3 b Beeot BTt asoe e FSe3e0es® erhZIord, &erl
V33 e55° fge%@r‘i}atgd eaabad?gr%aocsd e953) FOO NLLTOB 9TBTIGH
DO méoba)ed Tod &esoTroo qusas:geeac’ ega;,;oi)ab& Bt
Jag0dT0e0d BIRTE BIFTOB 9§ HRONB. YOO wBeoE 25F°
éra&g Dl @daadzgdmgu) Fo0r00r 85edB0 88 50030 e90903D.

300 0T @a’méé

F00 N2a B3y Nge. Te 28R Booryey Yo e
20T3 N2 BFOO BOHT Few® wese 03gy 0dTeTE I&) WFaI0
&@sﬁgédaim&eadme{é’m R0R9eBTAE Wigs YL, TOO N2 HeriR.

eve3 mqgodmoojocj B0 0B OBIET 9eeNTITT e,
FO0 N2 Foodri P@eesr] FedTYLTINT, &er’ e@&da 03003
&’)osﬁséﬁd T eat:ﬁ OB wbﬁd "’cSoi)es D02 m’dadeai@od
83000 Hoe BTOEY0Ie ©TF® 030000 R)exé?sc\id 'aejcf
e3HDPHBOOT B0 N&d BFOT BOHOT qﬁaﬁj €959 T2JeB) DOWA.

e D0 VWD AT JWJo TODBR TEeDTY FIOEWT Yveg
Mggadreerod @) Hedpes s Vgg0dzee0dhd B3 Seabe g, evgdessd
Bexnwedd @od Berd AR D0NTR, BeedIT. ¥BT FToT,
90080 ®TYas BTTHT SedETOI Be B0, Y0 OTINTY
escbeeab& Tego BToweIeForR.

DT DWOR 309 Be ) SeE YR, BoOSE AT ngobebed
Q03® Feanriy 300 N80 Wi BOHTE WHE DA DPDY D0
Sealioe JF 200B. wFe ©Y 03 Fearida, 500 Nee o300l
BOSeeITeTONE DOBB m£MO®. QOBB FOWRIETIFY Yo3sYT
oo, IFsYN HOZeO Fet0T0BB Dowyd YPTP BOTT Fewen
@qus QOB m5®&ed.

&erjod ngojocbed woeoR), 3o S0l aazgojsatbsds'ad egggrqbda&
QDS HBONI. .




LAHA
OMMUN

VYolume : 30-33
lssues : 1012

0108
January 2019 to August 2019

I nIItsJIlnique :

Arbitration clause requires
strict interpretation

/ Arbitration clause is required to be strictly construed’, ruled
a three judge bench of the apex Court recently. If any clause in
the arbitration agreement suggests that there can be no
arbitration and if it is demonstrably clear in its intention, then it
has to be hounoured, ruled the Court declining to appoint
arbitrator in a particular case.

A Company engaged in certain commercial activities had
availed Fire Industrial all Risk Policy from Oriental Insurance
Co Ltd., in respect of the factory situated in Odisha. Clause 13-
in the policy related to arbitration. It
was a peculiarly worded clause
listing out under what
circumstances arbitration clause can
not be invoked. During the life of
the policy the factory was affected
by a cyclone named /Phailin”. The Company suffered loss due
to the cyclone. The Company claimed to be reimbursed of its
loss. The insurer appointed a surveyor. The surveyor gave
report. Thereafter a series of correspondences took place
between the insured and the insurer but the insurer did not
settle the claim of the insured. The insured therefore, invoked
the arbitration clause and called upon the insurance company to
concur with the name of the arbitrator whom it had nominated.

The insurer declined either to concur or to nominate its
arbitrator. It replied by saying that it has repudiated the claim
of the insured and therefore, declined to refer the dispute to
the arbitrator.

Felt aggrieved, the insured filed Application to the High
Court under Sec. 11(6) of the Arbitration and '
Conciliation Act, 1996 for appointment of an arbitrator
to adjudicate the disputes and differences that had
arisen between the parties. Though the Application

Writ Petition maintainable
against order refusing
injunction

Writ Petition challenging the order of Civil Court refusing to
rant interim injunction is maintainable, ruled the apex Court
recently. The Court made clear an order passed by Civil Court
refusing to grant interim injunction under Order XXXIX Rule 1
and 2 of the Code of Civil Procedure could be called in question
in Writ Petition under Article 227 of the Constitution of India,
saying that the petition “could very well be maintainable”.

The question before the Court came in the background of
peculiar facts. Earlier the suit property belonged to the mother
of the Plaintiffs, Shyamala Devi, she having acquired the
property by way of two unregistered sale deeds. The Shyamala
Devi had filed a suit against her neighbouring owner,
the Bihar State Road Corporation alleging that the |
Corporation has been interfering with her peaceful *

News, articles and other writes up published in this News Magazine are th
thereof by any one without the written consent of the Editor would amoun

‘Status’ in status quo order
should be definite

on the date
ruled the

Status of property involved should be definite as
of the order directing maintaining status quo,
Karnataka High Court recently.

‘Status quo ante’ is a Latin phrase meaning the state of affairs
that existed immediately preceding the order. That means the

status of any property or situation as on the date of order shall

be maintained by the parties to lis. \s ,
Of late it has become a norm to pass order directing parties
to maintain status quo in alternative to an order of temporary
injunction. Disapproving
such practice, a bench of the
Court ruled, “Before
passing an order of status
quo, it is very essential that
the status of the property
ascertained from the parties”. The Court
s quo shall be passed
# _unless the parties agree to a particular status”. The
judgment emphatically mandated, “... Court must record the
position or status to be maintained”, meaning thereby that the
order should specify what status should be ;
maintained.
The Court also noted that in the case on hand it has
become ineffective to proceed under Order 39 Rule 2A

‘Equal pay for equal work’
applicable to temporary.
employees

Temporary employees are entitled to minimum of the pay
scales as long as they continue in service, ruled the apex Court
recently treating them at par with regular employees who are
entitled to minimum pay scale. B

Daily rated workers employed in Group ‘D’ posts in the
Forest Department in the state of Uttar Pradesh were paid
lesser salary than zegular workers holding equal post. Being
aggrieved by this practice, the daily rated workers demanded
equal treatment in the matter of salary. When their demand was
not met, they preferred Writ Petition to the Allahabad High
Court seeking appropriate reliefs including the relief of
regularization. A learned single Judge of the Court refused to
grant other reliefs, but directed the State to consider the
representation for regularization.

Daily rated workers appeal to the division bench of the High
Court did not yield success. Hence, they approached the apex
Court. In support of the Appeal, the Appellants relied upon two
judgments of the apex Court, namely, Putti Lal of 2006 and
Jagjit Singh of 2017. In the second one, Jagjit Singh it was laid
down, “... it is fallacious to determine artificial
parameters to deny fruits of labour. An employee
engaged for the same work cannot be paid less than

on that day must be
also cautioned that no order of statu

e intellectual property of the News Magazine. Any form of reproduction
{ to violation of the provisions of the Copy Right Act, 1957. A
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Production of documents during Crl trial permissible

Clarifying the legal position regarding production of
documents for the first time at trial stage, the Karnataka High
Court held that it is permissible in law. The Court was dealing
with certain documents produced at the trial of the case which
were not collected during investigation.

A crime was investigated into by the police and charge sheet
came to be filed against certain accused for offences punishable
under Sec. 408 and 201 of the Indian Penal Code ("IPC’ for
brevity). The charge sheet was accompanied by photo copies of
certain documents. Interestingly, these documents were not
seized during the investigation. When the charge sheet was
filed, the prosecution sought to produce the original documents.
The prosecution sought permission by making an application
under Sec. 242(2) of the Criminal Procedure Code (Cr.P.C). It
was averred in the application that the documents now-sought to
be produced were produced in different judicial proceedings,
therefore, they could not be filed alongwith charge sheet. The
accused opposed the application saying that Sec. 242(2) does not
authorize the Court to accept documents not being accompanied
by charge sheet. According to the accused, the right procedure
for the prosecution should have been to seek permission under
Sec. 173 (8) Cr.P.C of to further investigate the matter and with
additional charge sheet the documents could be filed. The
accused relied upon Sec. 173 (5) of Cr.P.C. to argue that law
mandates filing of all documents with charge sheet.

The trial Magistrate holding that no party should be
deprived of an opportunity to produce relevant material which
was not brought on record due to inadvertence and considering
that by allowing the prosecution to produce documents no
prejudice would be caused to the accused, allowed the
application and permitted the prosecution to produce the
documents at the trial stage.

The aggrieved accused challenged the order in criminal
petition before the High Court. The only question that féll for
determination of the Court was ‘Whether the documents which
are not part of the charge sheet could be received in evidence
for prosecution after the commencement of trial?’

The Court noticed that while Rajasthan High Court in Prakash
Chand Baid has accepted the practice of production of documents

at the trial stage as permissible in view of Sec. 91 of the Code of
Criminal Procedure, the Karnataka High Court in B.R.Rudrani
has taken a contrary view holding that in case necessitating
production of documents at post charge sheet stage, the
investigating agency has to obtain permission from the
committing Court to hold further investigation and along with a
supplementary charge sheet, documents could be produced.

Ignoring both of these judgments, the bench scanned Cr.P.C
for answer to the issue on hand. Section. 242 (3) of Cr.P.C.
provides answer to the question, noticed the bench. Section 242
appears in Chapter XIX relating to “trial of warrant cases by
Magistrate’. This section mandates that on the date fixed for
recording evidence of the prosecution, the Magistrate shall
proceed to take “all such evidence’ as may be produced in
support of the prosecution. The Court laid emphasis on the
phrase ‘all such evidence’ appearing in the section. “Having
regard to the wide language used in the section, the explessmn
“all such evidence” cannot be give a restrictive meaning...” felt
the Court. This section does not only cover the evidence
recorded by and the documents seized by the police during
investigation, but all other evidence and documents which could
be produced subsequently, held the Court. The Court in so
saying also permitted prosecution to examine any other witness
not examined by police during investigation, though this was
not the question involved in the petition. The bench also looked
at the definition of ‘Evidence’ appearing in Section 3 of the
Indian Evidence Act. It defines the word “evidence’ in a broad
language so as to include any evidence produced before the
Court for the first time.

*Noticing the word, ‘shall’ employed in Section 242 (3) of
Cr.P.C, the Court felt that it is mandatory on the part of the
Magistrate to permit Prosecution to produce any evidence even
if it has not been gathered by Police during investigation. “....it
is clear that sub-Section (3) of Section 242 casts a mandatory
duty on the Magistrate to take all such evidence as may be
produced in support of the prospection”, ruled the Court.
Having so reasoned, the Court dismissed the petition and
endorsed the view taken by the Magistrate in allowing the plea
to produce documents though for a different reason.

“There is no doubt that the socio-econoniic
factors relating to a convict should be taken into
consideration for the purpose of deciding
whether to aware life sentence or death
sentence. One of the reasons for this is the §
perception (perhaps misplaced) that it is only e
convicts belonging to the poor and dlsadvantnged

sections of society that are warded capital sentence
while others are not. Although Bachan Singh v. State ofPun]nb does
not allude to socio-economtic factors for being taken into consideration as
one of the mitigating factors in favour of a convict, the development of
the law in the country, particularly through the Supreme Court has
introduced this as one of the factors to be taken into consideration.”
A three judge bench of the SC on necessity to consider
socio economic factors of convict to or not to award death
penalty. 2019AIR SCW 194

-0QOQ~

“To constitute a rash and negligent driving it is not necessary that
the offending vehicle must have always exceeded its speed limit or over
speeded. Failure to exercise the required care and caution expected to be
taken by a driver in a circumstance, in which he was driving would
constitute a negligent driving. An act of driving done without due care
and caution though not coupled with high speed still results into a rash
driving. Therefore, in the instant case merely because there was said to
be a few speed breakers on the road and traffic signal near the spot of the
accident, by itself cannot be deduced that there was no rash and
negligent driving.....”

Kar HC on constltuents of rash and negligent driving

“Article 254 will not be applicable in case of conflict between the
State Act made under List Il and Central Act made under List 1.
Article 254 (2) is attracted only if the State law is repugnant to the
Central law which means that the two cannot stand together.

Article 254(1);’6fthe Constitution accords supremacy to the law
made by Parliameit, which Parliament is competent to enact. But for
application of this Atticle, firstly, there must be repugnancy between the
State law and the law made by the Parliament. Secondly, there is
repugnancy, the State legislation would be void only to the extent of
repugnancy. If Hiere is no repugnancy between the two laws, there is 1o
question ofapplicatiow of Article 254(2) and both the Acts would

prevail.. Ll‘
= | fo3, 201 Y e o b tication of Art 254(2) o

the Constitition of India
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“...it is settled law that an act which is mandated by law to be
performed in a particular manner is required to be done in the said
manner only and any departure from the stipulated procedure is
unsustainable.”

Kar HC emphasizing that administrative actions shall be
in the manner prescribed by law
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Jayna is a familiar face in
the High Court of Karnataka
and the Supreme Court of
India fighting for various
issues ranging from
disability to transgender
rights. A product of Sophia’s
| Girls School and University
Law College, Bangalore and
University of Oxford,
London where she did her
Masters in Jurisprudence,
Human Rights Law and
Intellectual Property Rights,
Jayna is a partner at ‘Ashira
Law’ and is a co-founder of
Centre for Law and Policy
Research. Recently, she has
been designated as a Senior
Advocate. Despite juggling
between these different roles
Jayna has nurtured her
passion for dance that
started right from her
childhood when she started
with Bharathnatyam. Then it
was Kathak in her college
days and since the past nine
years she has been training
in Odissi with Guru Surupa
Sen from Nrityagram in Hesarghatta. She deligently attends
classes twice a week with her 12 year old daughter. “Even
after a busy day at court, when I go for my one-and-half hour
dance class, I am completely energised and invigorated. All

the day's stress is completely gone, and it is the one time that I

spend completely immersed in the dance, with myself and for
no one else.” says Jayna. In dance there is a lot of attention
given to detail and perfection and one has to be constantly
alert and alive and unless you practice and put in hard work,

you will never get the results all of which is also the essence of

a good lawyer which is how Jayna claims dance has
immensely helped in her career. Dance has made her more
calm and patient and has built up the confidence and
conviction to take up causes that she passionately believes in.
She signs of saying “however busy we may be, we can always
make time for what we really want to do. Dance is something
I can never give up, and while I may never perform
professionally, it is something that will always stay with me.”

SHoomulalba. B

Hemalatha's tryst with dance started
at the age of 7 training in Bharathnatyam
under Guru Smt. Manasa. Her journey in
dance took a new dimension when she
participated in a Yakshagana workshop in
the year 2001 and even received the Best
Actress award in the process. Then
started her foray into Yaskshagana, a

fa - O —QH‘g
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Case files, arguments, client interactions, research, rush
to court, sit up in office till the wee hours.....in the middle |
of this routine madness there are some bar bees who make |

| time for their passion- DANCE. Here’s a glimpse of some

| lady advocates who are out to prove that law is definitely
not a jealous mistress. Rather, where there is a will, there !
| is a lawyer ....finding her way to dance! ?

(Guest Editor) &

S S S —J

dance form which is a male bastion. She has received formal
training in this art form
under Smt. Sheela
Malimat. Hemalatha is
also versatile in various
¢ folk dances. Despite her
hectic practice in both civil
and criminal law, Hema as
she is fondly addressed
by her friends, finds time
to perform at various
fora. Hema is also very
active within the advocate
fraternity and has served
as Vice President and
Treasurer in the
£ Advocate’s Co-operative

o Society. Apart from
passing her love for dance

: onto her 7 year old

daughter, it is Hema’s dream to hold a workshop and train
lady advocates of the Bangalore Bar in Yakshagana.

Sarena has always had two passions in life - one is to have
general awareness about
everything under the sun
and effect change in
society and the other is to
move continuously. To
pursue her first passion
she started her law
practice in the courts of
Bangalore in 2017. As for
her second passion,
Sarena has been a
movement practitioner
for years. This product of
Birla High School,
Kolkata, Delhi Public
School, Bangalore North
and School of Law, Christ
University has been
associated with
movement and dancing
since she was 3 years old.
Sarena has learnt various
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dance forms such as Bengali folk dance, break dance, jazz,
salsa, contemporary to name a few. Her current interest is in
flow arts. Flow arts can be loosely defined as a prop based
dance and movement form which involves object
manipulation, juggling, martial arts along with dancing. It's
been a self driven journey for Sarena since there are hardly
any flow artists in the country. She started spinning props
during her time in college and started her fire flow journey
about a year ago. She spins and dances with props such as Fire
Fans, Fire Poi, Palm Torches and Fire Orb. She has been
simultaneously training in contemporary dance form as well
that has helped her become more flexible and has enhanced
her general fitness and strength. As a lawyer, balancing
between practicing law and dancing has been and is a
challenge. Sarena is inspired by her mentor, Ms. Jayna
Kothari, Senior Counsel, Karnataka High Court. “Seeing her
balance work with dance, I became even more sure about my
path and knew that just working was not the answer for me.
During my time under her, I would attend contemporary and
salsa classes in the mornings and evenings before and after
work. I would also spend my free time on my flow arts
training.” says Sarena. She then decided to take a break from
her job and work on her flow arts training and contemporary
classes while doing some freelance work. She vigorously
attended multiple contemporary intensives and workshops
around the city. Using some of the techniques she learnt here
and combining those with her own flow arts training, Sarena
would choreograph fire routines. She has performed at
multiple events and festivals in Bangalore such as the Under
25 Summit, Bangalore Habba, Echoes of the Earth as well as in
cities like Gokarna, Mahabalipuram and Pondicherry to name
a few. Sarena has started a movement initiative called
‘IndieFlow Movement Arts’ to spread flow arts and other
movement forms in Bengaluru. Sarena is currently working
under the Corporate Advisory Group in Poovayya & Co and
is still training in contemporary dance form and flow arts.
Sarena believes that moving everyday in some way is
important for the human body, mind and soul, everyone’s
flow is different and one should find what works for them
and keep working at those. Of late, Sarena has been trying to
combine various forms and styles together to evolve her own
style. Her parting shot-“It gives me immense pleasure to
dance, but it gives me unparalleled joy to dance while
continuing my practice of law.”

“I am lawyer by
profession but dance is
my passion.” says Divya.
She started learning
Bharathnatyam at the age
of 15, under the guidance
of Guru Vid. Smt. Rupa
Hemanth and Vid. Smt.
Deepa  Rajiv.  She
completed her junior exam
in Bharathnatyam with
distinction. Divya has
been performing at
various fora including the
Hampi Uthsav, Mysuru,
Kumbakolam, Madurai,
Chennai, Bombay,
Guruvayur, Kerala, Iskon,
Bangalore. She is also
associated with ‘Ramana
: i Maharahi Center for
Learning’ and performs there under the guidance of Dr. Sarada
Natarajan, the President of the organisation. She is also

- associated with ‘Geetha Govindam Samskritha Sanga’ which is
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founded by Vidushi Vid. Ananthalakahmi Natarajan. Divya
started her career as a lawyer in 2013, fulfilling her mother’s
dream. In the initial days, it was very tough to manage both her
profession and passion. This is the phase where Divya learnt
time management for which she is deeply grateful to her Guru
Smt. Rupa Hemanth who was a pillar of support and guidance
in helping her balance work and dance. This alumna of
Corporation School and PU College, did her B.com., in Sri
Aurobindo First Grade College for Women and Law at
Vivekananda Law College. Divya is currently practicing with
Advocate Krishna Naik and her range of work includes civil
matters, DRT, criminal and family matters in the lower courts as
also the High Court. Divya claims that her passion has helped
her a lot in her profession especially to overcome stress and
work related tensions. Divya is also a classical singer and has
completed her junior exam in Carnatic music. She also dabbles
in painting. Divya calls her profession “my heart” and her dance
as “my soul” and hopes she will achieve a lot in the coming
years in both her heart and soul.
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Some of the best memories that Meenakshy has of her
childhood are those of her clad in a kurta and salwar, with a
dupatta tied
tightly around her
waist and kajal
lied eyes and
tapping her foot to
jatthis. She started
learning dance at
the age of 8 under
Dr. Shoba Dominic
who runs the
dance school
‘Natyakala.” Until
the age of 15
Meenakshy
continued learning
Bharatnatyam and
performed
whenever she got
a chance to.
Unfortunately, at
the age of 15, she
suffered a muscle-
nerve compression
due to an incident,
: which not only
forced her to discontinue dance but to also drop out of school.
The next couple of years were a huge struggle as she had to
deal with the constant pain of the muscle-nerve compression
making it difficult-for her to do even her basic daily activities.
She underwent the depression of having to discontinue her
education and the anxiety of not knowing if she could ever
bounce back and pursue her dreams or at least lead a decent
life! Even after extensive ayurvedic treatment and
physiotherapy she found it difficult to write continuously or
move her hands freely. Since she enjoyed dance, Meenakshy
slowly started moving her injured body as the music and
rhythm diverted her attention from the pain. The day that she
wore her selangai/gungroos and got back on stage and
performed a small piece, she was convinced that no injury can
ever break her and that she can survive any tragedy that life
throws her way. It is with this confidence that this product of
Sacred Hearts Girls School completed her board exams and
joined Bangalore Institute of Legal Studies and even managed
to top her batch! Meenakshy started her law practice in 2012
under the able and loving guidance of Senior Counsel S.
Sreevatsa and is presently with ] Sagar Associates as a Senior
Associate. Her handles various types of litigation and has had
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the opportunity to represent large corporate houses, banks
and institutions before various courts and tribunals.
Meenakshy says “Dance has definitely helped me regain my
life but I wouldn't dare call myself a dancer as I have neither
the expertise nor the experience to be entitled to the
prestigious title of a dancer.”

As a child Belle was exposed to various fine arts including

music and dance but what stuck with her as an evergreen

__ passion is her love

\ for Bharathnatyam.

L She trained in this

. dance form at

% | ‘Nrutya Nandana.

A" Under the able

B guidance of her guru
Y Smt. Seema Jawabhar,

this alumna of Stella

Maris and Mount

Carmel College did

her Rangapravesham

and has also done

Vidhwath in

Y Bharathnatyam. To

& explore a different

Y dance form, Belle

! has also trained in

8 Kathak. This gifted

& dancer has

performed at the

Hampi Utsav,

performed at 6

different places in
Italy and enamoured the audience to the point of the local
newspapers in Pisa publishing write ups on her talent! Such is
her dedication to dance that at one point she even wanted to
start a dance class to pass on and share her talent. Coming
from a family of lawyers, law was the natural choice of
profession for Belle and she studied law at Bishop Cotton

. Women's Christian Law College and Ramaiah Law College
and started practice in the chambers of her father Mr.
Ravivarma Kumar, Former Advocate General, Karnataka.
Belle’s versatile interests include swimming, baking, sewing
and scuba diving. Through her versatile roles as a lawyer,
mother and wife dance remains her perennial passion.

Navya's earliest

N childhood memories

\ | are of her mother
taking her to
Bharatanatyam
classes. Since the age
of three and a half
years, Navya’s
precious possession
has been her
‘salangai’ (Gejje).
Navya’s first guru
was Dr. Shiva Rao,
the founder of Durga
Parameshwari Nritya
Niketan under whom
she learnt Kittappa
and Nattuvar
Gundappa’s style of
Bharatanatyam. Right

%/ Bance te Yheir (Ywn Yunes

through primary and middle school, Navya was very active in
cultural competitions and would always return with a prize.
In school, she also learnt the Kamsale, a folk dance form from
Smt. Sharvani. Navya was so devastated by the demise of her
guru in 2008 that she quit dance. Then she met her school
teacher and also the founder of ‘Thenkar School of Fine Arts
Vidushi,” Sharvani Santosh in the year 2015 and felt a sudden
urge to dance again. Navya is also a disciple of Dr. Mala
Shashikanth who is specialized in Nanjangud style. Navya has
also trained in playing the veena (Indian stringed instrument)
under Smt. Sujatha Thiagaragan. After completing her law
course in Bishop Cotton Women’s Christian Law College in
2018, Navya enrolled into the Bar and started her practice in
the chambers of Mr. Hanumantaraya. Navya put her interest
to pursue a Master’s on the backburner to pursue
Bharatanatyam. Navya is grateful to her parents for allowing
her to follow her heart instead of advising her to concentrate
only on her career rather wasting time on these things. Navya
has cleared both Junior and Senior examinations in
Bharatanatyam conducted by the board of Secondary
Education, Karnataka. And intends to clear Vidwat exam by
2023. Come October 2019, Navya will be joining her LL. M.
course in London. “My passion is Bharatanatyam and by
profession I am an advocate” signs off Navya.

Anju introduces herself as “a lawyer by the day and a
dancer running a dance school in the evening.” Both are her
passion. She feels that it is an absolute necessity to find a
balance between the chaos of catering to the various needs of
the profession
and clients on
the one hand
and being
calm at the
same time.
Dance has
helped her
find that
balance.
Despite
discouraging
statements on
how she will
not be able to
do this
balancing,
Anjuis an
example of
how one can
: have as many

oy as passions as
one wants to and learn to balance each of it by picking the
best aspects of each passion and interrelating it with the other.
Anju opines that clarity of thought and zeal to pursue
something, are two factors that can help anyone to be on top
of their profession and passion without having to compromise
on either and one need not restrict oneself to having just one
passion in life. Anju has been a trained classical
Bharathanatyam dancer for the last 20 years, under the
renowned Natyaguru Karnataka Kalashri Sri. Sathyanarayana
Raju, who is the artistic director of ‘Samskruti’- “The Temple
of Art.” Pursuing dance since the age of 5, Anju has completed
junior and senior exams under Karnataka Education Board
with distinction in both music and dance. She claims that
dance has moulded her to be a better lawyer, keeping her
grounded and patient as also to overcome stage fright. Both
dance and law have played a major role in every step of
Anju’s life, be it in the way she approaches a situation in court,
be it how she deals with clients, or be it to control anxiety
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when on stage in front of hundreds of people. She has been a
part of the group “Chaturagamini,” giving a number of
performances in various festivals conducted across India
including Kalabharati national young dance festival-2013,
Samskruti Festival, Shravanabelagola - Mahamasthabisheka,
Dharmasthala Temple, Mysore World Dance Day, Rajya
Prashasthi awards 2009, Mysore Navarathri Utsav to name a
few. Anju is also a graded artist in Door Darshan. An alumna
of Carmel Convent, Presidency Junior College and Bishop
Cottons Law College, Anju is presently working with
Universal Legal, practicing both civil and criminal law. Anju
states that she feels absolutely privileged to have imbibed
Bharatnatyam and now be able to pass it on to the next
generation. Pablo Picasso’s “I am always doing things I can’t
do. That is how I get to do them” inspires Anju. Her mantra
is “keep trying things that you think you cannot do and come
out of the comfort zone. Make time for everything and keep
up the profession, passion and most importantly keep up with

" Srcha Bhaguat

Sneha'’s first steps into the world of dance were lead by her
parents Mr M.S. Bhagwat and Smt. Laksmi Bhagwat, at the
young age of 7. Having begun formal training in
Bharatanatyam under the tutelage of Guru Smt. Bhavani
Ramnath, she presently learns from Guru Dr. Sanjay
Shantaram at Shivapriya School of Dance. Sneha has
successfully completed her Junior, Senior and Vidwath dance
exams conducted by the Karnataka Secondary Education
Board. She has had the
opportunity of
performing at several
prestigious dance
festivals including the
Aryabhata Dance
festival, Natarajotsava-
Mysore, Samanvay
dance festival, Karur
Natyanjali, Nirantaram,
Tarangotsav, Ankura,
Ananya Nrityollasa,
Every Friday cultural
programme by ICCR
and the monthly concert
at Narada Gana Sabha
by Karthik Fine Arts,
Chennai. She has been
the lead dancer for the
title track of the tele-
serial
Shivacharitamruta. As a
core member of the
Shivapriya team, she has
toured all over south
India and also
Singapore, Colombo,
Malaysia, Bahrain, USA and Australia for performances and
has conducted a number of workshops for four consecutive
years now. Sneha has been conferred the title “Kala Arati
Ratna” by Arathi School of Dance, Arizona in addition to the
titles “Natya Mayuri” by Telgu Association, Central Ohio and
“Nrtihyavisharade” by Sandalwood entertainments, Sydney .
She has also been felicitated with the “Women Achiever”
award from the Karnataka Federation of Women Lawyers. To
hone her skills in choreography, Sneha has attended
workshops of Guru Kiran Subramanyam, Guru Padma
Subramanyam (chaaris and karanas), Guru Shankar
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Candid Musings.....

In my various interactions with our male counterparts
in the profession, clients, the general public including
friends and relatives, there emerges a stereotypical
conjecture of a lady advocate. A lady advocate is very

argumentative, always trying to prove a point; she cannot
think beyond law, she is always asserting her rights; she
has no emotions or sentiments, no concern for family,
she cannot be a good wife or mother; women join the
legal profession to kill time till they find a good match.
There is no way a lady advocate can balance her work
and personal life she has to choose either of the two;
since she is a lady she should be soft and
accommodating in court and if she is assertive it is
because she cannot handle her own emotions and is
frustrated in life... REALLY!! If a lady advocate is
successful in the profession it is because she has a
father or a husband supporting her or she has ‘feminine
charms’ or ‘God Fathers’ to promote her....basically
everything but merit is attributed to her success!! HOW
MISUNDERSTOOD WE ARE!!

The hard reality.... a lady advocate is as much a
woman and human being as any other! She is
accommodating to all sorts of opinions and mindsets.
She is multi-tasking, an essential female trait! She
empathizes and comes up with practical solutions. What
makes her stand apart? Well, she will probably react to a
situation intelligently than emotionally and is very much in
control of her life. She has the confidence to express
herself and cultivate an individuality that helps her stand
her ground. She is realistic in her expectations and works
out of passion and not to impress. If people think that a
lady advocate who dances, sings, runs, swims, climbs or
jumps is unladylike or frivolous.....so be it, for a lady
advocate knows who she is and is not dependant on what

people think of her!!
(& s
Kandaswamy (Malaysia), Guru Smt.Rama Vaidyanathan and
Guru Smt. Bragha Bessel. She has pursued a detailed course
on Chaaris and Karanas under the tutelage of the renowned
Guru.Smt Nirupama Rajendra. She is presently training in
rhythm and natuvangam under Vid. Srihari Rangaswamy. Her
training in the basics of other dance forms of Kuchipudi,
Kathak, Kalaripayattu and contemporary has helped her
become a wholesome dftist. Sneha is also a serious yoga
practitioner and a teacher. She has completed her teacher
training course and imparts yoga to several enthusiasts along
with imparting the knowledge of natya veda. After her
schooling in Vidya Mandir and college at Mount Carmel
College, Sneha did her law at University Law College and
followed her father’s footsteps to practise as an advocate in
the High Court of Karnataka. However her career has never
hindered her passion for dance. For Sneha, dance is a way of
life, she strongly believes in the quote “Do not be so busy
making a living that you forget to make a life.” Dance
symbolizes incredible energy and zeal to her, turning even her
most tiring of days into fulfilling ones. She believes that the
wonders and miracles contained in the word “dance” are best
experienced than spoken about.
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Basic Structure Doctrine: Juristic Foundation?

he seed that was planted by Prof. Dieter Conrad in his

lecture on Implied Limitations on the Amending Power,
adopted in the arguments of the redoubtable M.K. Nambyar in
Golak Nath was brought to flower and fruition by the
impassioned advocacy and forensic brilliance of Nani Palkhivala
in Kesavananda Bharati which expounded the basic structure
doctrine. The purported view of the majority as signed by 9 of

means change, alter and no qualifications or limitations inhere in
that word or.its meaning.

Of course, the Kesavananda )udgment salvaged something
precious. But one cannot test or justify the juristic foundation of
a concept based on the result, however beneficial or alluring.
Does the doctrine have any juristic foundations? Was there a
ratio in Kesavananda that Parliament has no power to alter the

the 13 Judges on the Bench in Kesavananda was: “ Art 368
does not enable Parliament to alter the basic structure
or framework of the Constitution.”

basic structure of the Constitution? Can the purported

| 3N 24 8 B summary signed by 9 judges reflect the ratio of the
majority? It is begging the question whether the

The Constitution in Art 368 vests the amending power in
Parliament and prescribes the manner of its exercise. Where a
written Constitution like ours after setting up an amending
body invested with the power to amend does not impose any
express limitations upon that power, it may not be right to read
implied limitations upon it by judicial interpretation. The tenor
of the Constituent Assembly Debates was that all articles of the

doctrine is implicit in the Constitution or arises from the
implications in the constitutional scheme.

There is an overwhelming consensus of judicial opinion and
scholastic writings rejecting the doctrine of implied limitations
on the amending power. The fact that an instrument like our
Constitution “drawn with such meticulous care and by men
who so well understood how to make language fit their

Constitution were subject to the amendatory
process. Yet for the first time in Kesavananda
the Court by a slender majority of 7:6
declared that while Parliament had the power
to amend every part of the Constitution and
there were no implied limitations on the
amending power, the power did not extend
to amending ‘the basic structure of the
Constitution’, a term not found in the
Constitution. No Court until then had
asserted a power to annul a constitutional
amendment on the basis of such a nebulous concept and one
that originated from the Court itself- a judicial innovation and a
bold one at that! Six judges held that the amending power was
limited by various inherent and implied limitations, while six
other judges held that there were no limitations on the
amending power. Khanna, J. whose judgment tilted the balance
expressly rejected the theory of inherent or implied limitations
and held the amending power was plenary, but the word
‘amendment’ by its limited connotation did not pelmlt

abrogating the Constitution and, therefore, subject to retention.

of the basic structure or framework of the Constitution, any
part of it could be amended.

There is no common ground on the reasoning for limitation
on the amending power between Khanna, J. and the six other
judges in the majority. The idea of the impermissibility “to alter
the basic structure or framework of the Constitution” was
picked up from the judgment of Khanna, J. It is inconceivable
how this could be said to be the view of the majority. Equally, if
not more, incomprehensible is the reasoning and conclusion that
though there are no implied limitations on the power of
amendment, it could still be restricted or curtailed only on the
basis of the meaning of the word ‘amend’ which in plain English

thoughts” does not contain any such limiting phrase affecting
the power and method of constitutional amendment is
persuasive evidence that no such limitation or qualification
was intended. Even in Kesavananda-the six minority judges and
Khanna, J. (hence the majority) negatived the theory of

. inherent and  implied
Perspective

limitations. But the majority
V. Sudhish Pai

introduced the novel and
amorphous  sphere  of
vsudhishpai@gmail.com

entrenchment by judicially
inventing the basic structure
doctrine as constltutmg implied limitation on the amending
power giving the Court a unique power of nullifying
constitutional amendments. The basic structure doctrine shifts
the emphasis of democratic constitutionalism and alters the very
foundation on which constitutional power is divided between
the plenary amending body and the judiciary.

The basic major premise of the Constitution is that what
obtains is limited government. The Constitution operates as a
limitation upon all organs-the judiciary as well, otherwise the
judiciary would stand outside and independent of the
Constitution, instead of being its creature. Checks and balances
of powers in the constitutional scheme is perhaps the most
fundamental feature of democratic constitutions. That is
breached by the basic structure doctrine. If constitutional
government is limited government, one of its enemies is
absolutism of any kind. The Kesavananda doctrine is indeed
judicial absolutism o imperialism. It proceeds on a distrust of
the democratic process which itself must undoubtedly be part of
the basic structure. In limiting the amending power, it stifles
democracy, a basic feature. It upsets the delicate balance
between the different wings.

0 be Concluded

sy Sec.3(2)(v), SC & SC (Prevention of

Atrocities) Act, 1989 (as mended in

2 2016)-mere knowledge of the

CF community of victim of crime-accused
¢1?d thg‘ liable for punishment ' o

4 %A% In an appeal challenging conviction of
accused for the offence of committing rape on a woman
belonging to the protected group under the Act, apex Court
made the following clear:

@ theunamended Actdid not laid stress on intention of accused
in committing such offence in order to belittle person as he/
she belongs to Schedule Caste or Scheduled Tribe community.

® Under the amended Act there is no stress on intention of
accused, but mere knowledge of accused that victim belonged
to Schedule Caste or Scheduled Tribe community is-enough to
bring the act within the four corner of the Act Y. :

® Any act committed prior to coming into force of the amended

provision is governed by the un amended Act.
B 1

Appointment on compasSionate ground-widow-second wife of
deceased employee-whether eligible to be appointed?-Rule, 3,
Karnataka Civil Services (Appointment on Compasszonatc
Grounds) Rules, 1996

Whether second wife of a deceased male employee is eligible to be
appointed on compassionate ground on his death, was the question

that arose before the Karnataka High Court. Since the Government

rejected the request of a widow who was the second wife of a deceased
male employee, she petitioned to the Court. Agreeing with her, the Court
ruled that the expression ‘widow’ in rule 3 of the Rules should be
understood in its natural, ordinary or popular sense and not by
qualification of the said expression to the effect that the widow must
have been a legally wedded wife of the deceased male Government
servant. The Court further said such interpretation is detrimental to the
object and purpose of the Rules under consideration. The Court also
clarified that when decased male employee has left behind more than
one widow, either of them could claim for appointment on
compassionate ground and not necessarily the widow who was the
legally wedded wife.
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Arbitration clause...

was contested by the insurer, the High Court
proceeded to appoint an arbitrator.

The said order was assailed by the Oriental Insurance Co
Ltd., by of special leave in the instant appeal.

The apex Court held that if a clause in the agreement
restricted types of disputes that could be referred to arbitration,
the clause has to be respected. The bench further made clear
that if the agreement specified only few types of disputes that
could be resolved by arbitration, only such disputes should be
referred to arbitration and not all types of disputes. Looking at
clause 13 of the agreement, the Court understood that only
disputes per taining to quantum of amount paid to indemnify the
loss was referable to arbitration. If there was total repudiation
of the claim, Clause 13 had not made it amenable to resolution
by arbitration. Since there was complete repudiation of claim,
“No inference can be drawn that there is some kind of dispute
with regard to quantification” ruled the Court. The Court
accepted the legal position, “...the parties are bound by the
clauses enumerated in the policy and the Court does not
transplant any equity to the same by rewriting a ctause”. The
Court disagreed to take the view taken by the High Court and
allowed the Appeal of the insurer.

Writ Petition...

possession and enjoyment of the property. Though the
suit was decreed by the trial Court, the appellate Court upset
the finding of title of Shyamala Devi. The appellate Court
opined that Shyamala Devi though had possession did not have
title to the property. This finding attained finality.

After her life time, three sons of Shyamala Devi succeeded to
the property. By that time, the state Government having
obtained no objection from the Corporation was making
attempts to establish an electricity sub station on the suit
property. Shyamala Devi’s sons filed suit-seeking perpetual
injunction restraining the state from interfering with their
peaceful possession and enjoyment of the property. Therewith
the Plaintiffs also filed an application under Or XXXIX Rl 1 and
2, CPC, seeking temporary injunction during the pendency of
the suit. The application was dismissed by the trial Court
holding that the Plaintiffs have failed to make out a prima
facie case.

The Plaintiffs, felt aggrieved, preferred appeal to the District
Court. However, the Appellants did not succeed and the Appeal
came to be dismissed. The three sons of Shyamala Devi then
filed a Writ Petition in the Jharkhand High Court seeking to
quash the orders passed by the trial Court as well as the
appellate Court. The Petition came to be filed under Art.226 of
the Constitution of India.

In the Writ Petition before the High Court, the Respondent
electricity board contended that the construction was over by
90% and if an order of injunction was granted, public 1nte1est
would suffer.

The Jharkhand High Court allowed the Writ Petition and
directed the parties to maintain status quo.

The State of Tharkhand preferred appeal to the apex Court.
One of the grounds of Appeal was that the Writ Petition before
the High Court being one under Art. 226 was not maintainable.
Dealing with this argument, the apex Court pointed out that
the State is taking this plea on maintainability of the Petition for
the first time before the apex Court. The Stat had not raised this
plea before the High Court. In this background the Court
opined that Writ Petition under Art.227 of the Constitution of
India is certainly maintainable “...challenging the orders passed
by Civil Courts refusing to grant mterlm injunction under Order
XXXIX, Rules 1 and 2 of the CPC..

‘Status’...

of CPC because of want of clarity and certainty in
order directing maintenance of status quo. '

The High Court in a Regular Second Appeal had passed an
order directing maintenance of status quo on 06.11.2012 with
regard to certain property. It was subsequently alleged that
after the order came into force one of the parties to the lis
entered into a partition on 27.07.2013 and executed a registered
sale deed dated 02.12.2013. It was alleged by the other party
that this amount to disobedience of the order dated 06.11.2012
and sought to punish the other party. The party making these
allegations had made an Application under Order 39 Rule 2A of
CPC. The party partitioning the property and selling a piece
thereof defended saying that the interim order of status quo did
not prohibit alienation. The Court therefore, had ordered that
an enquiry be conducted recording evidence of the parties. The
Registrar (Judicial) was directed to record evidence. _

The present bench of the Court was dealing with this
application after evidence was recorded by the Registrar. The
Court felt that willful disobedience of the order has not been
made out by the other party. Therefore, the Court proceeded to
dismiss the Application seeking to punish the party partitioning
the property and selling a piece of it.

In the course of its order, the Court made certain
observations in the form of guidelines for Courts passing order
of status quo. Adverting to the case on hand the Court felt that
it cannot proceed to punish the alleged contemnor because
there was no clarity in the order with regard to the status to be
maintained. The Court also made clear that ‘if necessary
photograph showing the position and signed by the parties may
be placed on record’ to enable Court to pass order directing
maintenance of status quo.

The Court further observed that it would be advisable to
pass an order of injunction if it is found to be more effective than
an order of status quo.

Explaining why an order of status quo is not always
effective, the Court said, “....the order of status quo if found to
be capable of interpretation by the parties; it is uncertain to bind
a party to a particular status”. In the absence of certainty,
“willful disobedience’ required to be proved by the party
complaining violation of the order is difficult to be gathered,
said the Court to dismiss the Application.

‘Equal pay for equal work’...

another who performs the same  duties and
responsibilities”. Jagjit Singl having also considered
the cases of temporary employees, ad hoc appointees,
employees appointed on casual basis, contractual
employees and other such similarly situated employees who
earn less than regular employees, ruled, “Any act of paying less
wages as compared to other similarly situate constitutes an act
of exploitative enslavement, emerging out of a domineering
position”. Jagjit Singh also termed such practice as “oppressive,
suppressive and coercive .... involuntary subjugation”. In view
of this settled position of law, the Court declined to accept the
view that the appellants are not entitled to be paid the mlmmum
of the pay scales.

Judge

a0

: ”Why are you divorcing your wife?” ko
Husband: “We have major religious differences.” ?
Judge  :”What are those differences?”

Husband: “My wife thinks she is God and I don’t agree”.

-
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