TORWES : NE 03T : B

TouwedS BF NELE, Se Bechoow Moad VowIT, ywo@-Lewe

OBO OV

Re3 N: 3oy M)&
a)iz.) 9: Jozorddeadd, eaa!*%dsa?\%br? ﬂafuaab mvsaimooi)d worny¥dows
De3 &: IWI V3 B: Kbc

LICTe ébdocd dexde arard?g el
odyewvori cDES aﬂea'addua wé 0BT

30T 03B a’r*r\dd a)doci BRVBITT éew)&' Ei:axﬁ,s Q0T

"’c‘é’jaeras mrgobaemﬁo QO3B @uEwERb odyeth odreesors g eJesor3de
"’é a)a)cdo DO mmoédab waﬁdoafbmd
NERB dag %003 fad ngoimoodo &dms DO dﬁdmd@

' ::)(,Dmcgab (BineheNIottn] FHoey mqsoo’oweo’
8e0¥ROW TE MUV mo’m‘omo’o’a’o&
waedodo Doeed BUD BRAT 9T VB
Capjelaolnld) a)azgoime;oi)§ T200°0¢ DVL D,

(jurisdiction)od HPBEY), wodn Fggadreerad BV
BeTE TOBREE ForeI0HT, BT F0BT), O
SHBT ORDTOT.

B8 Fgodre Job3od 28 9.9 QoDIIED 9, & FB) B
803007 BF10U0 &00r1EIPTTRY, woaedod edeed Boew whd) ws3ch

0BT WOHeT -
Me®30 Jdadydodue @oay

a’)docg TFES00R e JPE reEd B0®ed a‘éoﬁg&boa” Gilekorle]
Qerdevor SI0UTe0 WP Bewod3de s FJBORTYB00I MBTS
SRBYFodbe, bTIesd 200 Redpeced Fggadreer0dd:

e Foodhoh HedF 3Tes, ADe® méoi)auab Q0, ©e9 VAT
$§mdd SBTe T wdF03D a;’ba.mdig B @oaoocj’ab& aa)absgn"
AT, SorTes Ealelafaphyl SredBRYen b Foe BFTesd
SBoodhF mzsoilaoojomsb Rmdaard?gaaﬁ DD OY.

8RO TEFTRTY &ermNI) : MBS, Jsoozere Pedodh=on
RTEe0R )% dedreceo wogcﬂraoz:b DI By 23R, eoeedh
T8, Te e3orin 23e3 Wed esd§ W2 VS OITI eoachsedod e3es
NB). Do [JPBTBTR o~ NS DIeY) $R3Jadoz:b JIRE 3B 0B
& BIYOBOIR. TT J03T egcb BRE WBRYP BB0BeT0 B3ed &N
ﬁwdd) '
eii&)oseja Ted e abd?g rie)é QTTE DT DeDE DO DOBR £ev
Me®%T 0FHT L3eDF0OT BOHBOT BevBR. W BOHS Bewe 23ed
ToTeoriso BD). ©S DD TP 3BT e 23008M0N wéba'ﬁ’éda
©F om0ty *’O*?d@ 303eddR). Te ead POTIER DS ao&cxioowéa

"’Q')';aegai mqsqbae)odsé 9N a)o&e’o rﬁ 3 c‘oabasm r\)O(\J eadd
chenle) sﬁoodm Bed or Beds aﬁoéd B0 B 55&)&3&9 33
aba&mad’ &er daaab@icbod T0MOE 23 HOJT Tod ammd
Y. rmasod) Sw3 (conduct)wRe, [Bedd NSHdPeIesD).”

ma‘é;aesag mzsobaeaod) NEHR0To3 BR0BeT0 T3ed NELR Ty wese
PR e3oriss oS aﬁejojaabn1 &maggm. NELETeY azari oedd
werelesyd SO 90000 BB, BRIROBOI). Be IoU0Es NELRT
23! 0. 90003y eort wBeBIT MBS 9002 Te W BT

B g BONSHFRY, bR Fagodewads)) Hedd Swwon e
Swoédﬁ—aﬁ QedT DOTT T, WO iéwaf NR3ETY T3 éaﬁ%&*@
balelsopie) &')ecbai @5:5237353 YL DO Bew. @ddoé SedBad eaa%o.bab
grorizl SETAGB.

aioa‘gab 0TV — TOO BY9
. V0B0T B )
-] (7] o
doa?sodo BOHT (alternative remedy) ¥ 0020 2,083 FoTeBORI eoes
V9g03TO 03 WO B 3,0370 T0LI0J FO0o 8&9T0I @@ﬂc’

23€3900VITBOOT &OT GLE0ILTVTED OB depeeey m?goime)o:b
e’ 3T’ Sggodreerabrish SFBNTsert 95370 ey, 0T

& g Aed e BRCALWorT wre I FocdrbaIggmen

[T WHTT @Wogd eIUPONTVLV, VTeFOIWT esrf oo
8B 9TOI rbcbé#owdoai QB0 as’em_ow& Doeg emag
ngo:baeab abtjvs aideé 20BN,

Fe BoweIe e Lerio 'ada)&cdo [0 810
TOo BSOS TOT Blekserle] @eéo@dggd e3ed
a)"oa?sodo a’o—an’;a)jja QBVBIR. WO 20T
R)’odaiedab&edoéee_e&daaf ?d@’oegag mzsqimoob
Boggodh Fab Lk /W 02) 2,063 FoTtedOweN LY FRe0drRe0d FOO -
BGITR BOHT ATeTORVT0SY 0BT

J0OWoS woer® JOTE moamob abaesesdraa)bod &3 0edTEN
2O RPBBROTD. abaeseﬁ o0 VWA e abaoaza B, ROT®
QREF BOHO HIDTTR Wowo BRBET. Te abcj;g DFBIFEY
23900° &3 edRses Qb BTN TRAE Toe) $ed1EL) DOTD
Bew doesee® 200 Sed. Be FuSvy Srdodngdoeer Broees

00WIe W WIS LedVo03H
5339’6 wﬂdsa

SO DD ﬁao&,o:b éoo 9% 003 BRweTorhal aedmoeﬁdab
Be3Hen Jodelr By a)duaais'é 9533 Wt;;g 2083 "’@aesas ngodaae)oi)
:ér\ira OFT FOWIE T BT aedmoeﬁaﬁab BT W eI
Nﬁdea aoandab D8 HLADT.

*#dm@aoddu aoenaﬁ:i) B8, wé oo aoocira DWOB &')e.i’edaid

aoéé 2)OT1 FOLD0IT m?goimvo:b w@.od.)o B3 @ $Cbmd) TQT

dra"?oaa T8 doriEe a%eﬁaaodaim @) éradeje&) DO 3T3eSII.
B8] 0o3D eaai RRJBTeN ngoinoajoﬁ 97 500 HJ0WT e
ROTRIE T wéoi) 0¥ @Wr1e0 Be 933 B Wa)ci drawcmaba’g
¥R). F03VR BRI Be Sogly Joad reoas am FoDTF Hdwer
""é gexdnood BPIOO TewBNOBA. &8 BFTT BAVT ToNT
dua"?owrﬂ? azeafmoéa’ab T[T Bedd TODTE HOF BB
m?gomoojo

200H3 B Te SRODF, BOe0029% aa‘gobaao:b oe3 mqgo:baocﬁad
BT *’@aeeaj méojsaoqiod T3 ¥RBROBD aaoddo

Be madh @3 béeeamd a'azgofoaooda FTOLD0LIF aa,isai)'pe;ojad Qeaead
0 0B, HBOTV HOT P HeToD Foadod 00 988 (9) 2,e3, Ve 0TS
2eTN0TI SR, a’,\)a’gbéwﬁm O BPBBRWBT. &er’
rerdraer] Koweie e EeroNdeIedd eazg FoRy FHOTY &er esNHB.
oY Beg¥ esesdTo03d BeIYT o0k eaﬁéo 85000 &eximoodd
0BT TO coo@@o m?goi)wed aoehm De 3&3&’06(3@’&3 ROBS
DOB0dTeH VB B0rB&0e 20T orbaRy, BB BOOR
eseaimoes B[S éoﬁsb dra*—acm TR F03 @dd TOFOBI.

OO FRNAT TP OTO omdd@ "‘Gé.sﬂrwozﬂ DY SeT, TN JFoH 23966 52,035NTHZE. BOTRTIS ONIT WRHTH3oH

AT ST, ud-’ﬂfé “\))ﬁcs SNTEF) 33’?5: @@&oﬁﬁ: 0BT emwzaozsz{e?ﬁ adoﬁ'?ﬂdogd TR, NI

-=%0.




€ OFO TSV

Zowarod™ BT NEAE, Se Beadheroe Toad VoY, wearer-Tee

V0B Hewo B0 Food) : &33weedrisy Sedrieges

sy ey Few 508, 90N2 TIFTSOD VoI B
QG 0I HTOT N aodé 9002 Bor 23001 DR TBAe0dT 70333
@dweey 3010 FeIBY e I3 WToHBoIR0TE F0d
Hor3eIN 3. 2)T3eT0RESI 08 HoBeTaNTS 0F. ST 2)0T3e9€9T3
DOR) 2T VOWREIE TO ).

Be F00d) 250013 TG BBe0d ‘03T 3703, HT Sodhse], 0¥
Bedod 3011 Qedadw 001 aaodeﬁsgm" D020 2BV BT 2IoeN
033, es33 O, TodTeIeson eB3Be ol pLEHT. Tdeeg R’poa’
é’bri’rwai’ag 2,00 TORRITR faaira& BoRY. dewIo K0T, DY 323°
TOOTWOB S BODOTO TVOOT TS QI Te TohTefesors
HTARBI0HE 00BY). 0T 23ed, 3013 238 Do ‘Berden dewhss”
TOW DVOOBVRDBIWI T NITYTET, TIET, MYBTOrT x0Ty
BR@GTH 3Oriadsd, odresd BXOD0E F3W3e of.

HTCRBE B0rIod BTOFTYR BOBST B0 VBT BAFesd
SR Y Dege ©BOT Foowd: e wTHoDY Weed) FR) o
200 grid e BeeNWYs. DT BFIL0, DA TFriY 5&Jé23@mﬁi§o
VOEe0 Jesdel. eadrivriy eded efed .-bmgo:g’rieb, BZrith QI
rbsga{ro o). e wxfode FHeB(JFTB Jewo 30r1)od 269 BO)

\

2790 22@e5N . @3?303 Rﬂdveﬁéé 3013 wcgé eaﬁaieaaﬁcg e derd
2,050 VOodede déa@ uNd. Sede OJ B0ITY 'adaj’eacg 3013
dgda’é BT WesQ,;RRY BOBIYR, Hoe BROBT.

TTTT Be Y é0&edrig), Sedrinvmeless.

a&)a; e . 3%&#@%%1’1’&’0@’3 cfolai a’édﬁm e.aom’oA
BrRrYdZeRE Tdedob d‘gaigojog dorieees ¥ Se0en ETd
'adJc‘é)de& 363 d%do =3 BYwes. Ided0do3 Ri:aomaiséoi)ﬁ&
FAIB BOR) DI TR BREI BB To¥ abad.)is’eg a’acaabd
TGS TeduoeesT 8w, Be Wy awow TTed Fo0dy
SoBsecae woh elpemdeRnyn oo QRSQUJ mc_gg QL. VOTT
e wodda‘aifa& 30033 eJesd. [l BevoI Te Bo0R) ‘0T Jded,
T &rtrEY, HEdeE 301 a?zsa@ﬁ V0B ToBT. e3r] edezord FOT
'am& B0o&TI, m&ad. )

sedod BdResh SRe Y Hadeer! STort FeE w8 Hvewde
'acjad’ 9T YOI D DBIT SeTIor a"ri’afo&fa%gw JezaNwy
Todeadd c:\p;da".

e

| mﬁ&émddem, Uaa—a)’ocpadafg RSV Y

9ges 09002Je30E38 To2t—ROGTORE ejoMen aiw%doé DO aib%é
BRTLBY. Berl Y BINE. Wogess WYT02IdTW F0BTHP Toz
VOpINE 05038 BIoBBRBNT ~ 0H TN, AQL®
@Oearivri eogod esrbes Bzeed ggode oI e STPBA
oboB ROBF WeITod FIRINE. Horioh I BROT
N0oB3 Do m5aimuobd§ob dezdoe S esrieles,
ejed @od ¥y Hoddede ¥Y. Be BoIWeyodwe Tz
DOTON mqﬂzg QW ~ ainaazgamh efezoNtd) 3363 eI,

odyesd BOBEY? BerTeriel e e Byvefod
OO BOBIMFE Bew3o3 wodoh wowe WY LV
T3ToHOD BIToW TY — FR)TEI,Y Jedd yedore
DOT,TYT. Te LeBOor® TYIIT F0T JWNWR J0IT
Vg0 od DeTeweoBriYRy, BeaBH. JE Fegodewod vz

Badori efesers BOHT Beed F9g0dTPL0NT TVH BFRCOr
FRgadree0ds B ol el BeEanT Hedd Qerda elenr wioes
B 30rydond WEeswerbds. de @reedodey Dod Fodn. Be
F08d Q&b ‘ves-Joger’ ~—®o.

Topedtg Bobeow / Bresgind 3% 03, HF0TT e Bo3Eeadh
Fgodreeroh PggeeN BFTeds bl e eedd wrb, X Yoo
O R DHIBOF rbId. Te BoZBegod wegodew0d Tezs

Togesty HobhTelesd or)3u T0&H3.

D28 TOGRT Feri? FobIod VoNTWIPBYTH0P FegodrevoR
2eR0N°S 03 BwNE F0IT BF1ed0rs a0ty FoaTerien Bey
05007 HWBE Fdesm S¥THBPOR Uoes FOGORT TGS
[30D 02T, HIF0E B egeles. berd HIBOZ
¥E3 TOHI Bewbd 0Iea)WoBEROT JFHEY Toes
VOGN BeBBRHEOB BFrT00rT BB

Do -TVOFox FWRodoad? 9Y).... opL:

wRQBeYComh odredse Aeh, 0B0BTRTOSY.

D ﬁgygmdda JoTseee gaagoaooci éérifadgaj T, Toe
Voo Fyod wrdoetwes Jo30ZR Nvgr-Eolala ey
P00 FBODDBIW, Wesessea, BnotdEdTBIT.

0288 — BODEIE FOIBT &7 FHe30903 e Toes BOLRE eFos
J950370003d Hngodeodri Bgod Yorsm BBodNIE. B mowed
TO0TT T TODOH AT 20N DO TTeD. 0d5eTw eaw’a’o&
STPORB)Weriey, AUeTORDF)Weries BIP@TOSL).

[EROT BOBaS? ERgeys WYT0eIeTn BOBS Toes FOWerE Fod@ e
JWROW B0TI? MBS0, Forfedo JL. deade BT eHOTI3e
odvoeert efeTortue FRg0dTee 0w JFTAR0W Tees TogoNE
FobBTORD. BBV 0w ©0o3E Fob3, dPL@NTS e,
Fodb@oever xodaﬂgdgggm G038 e 0T, Fesaderodh
DIFOF et RewIeR.

w68 Fyod TJoad, e, 9, Db 9-IVBS wewe-wes e
Fo0rnd cbetd-womedrith eled ded-oU@s wome AY ITP?

o3 BFT0UT Bogly, T wogas FoURE0I 9g03To0 030w
HES0D O BRAE DB tewze AYBFHL) 020w Vs VOS.
00 93R0wh BTTREY HermeNB): NER 08 &508 27o0m
woE 8OWR, BRB WoYr FoR) BIVWETTI DO
FeRP0ID TOZToT Fevwwdd. Te wowD elcielnll] ;
Seloe ™ o). Jwor ey PReNY JoIT eTod Wamamd
270020 FFEb HR,OW Towe Bed wRBON oo M)
DR ¥YBT o @YY Jeyerid HBOFToT BedT.

B3DOMY Tys ST B FITTHIY s 2,0B0TT, H0ES
DO V0HIOD €3.9.9.9 DoW 270HIToNT, ) [2) 3§tgg.

Te BBUZFODR), 2T Mogodeeodd ¢ed 3F, Sears DodT
08 0y Sevgedowd Brtododmen, & wowme SI) Je wowog
Boode Fodearivh 2jed eed. @I obmen BeBed womedrish 2ed

s

0B @omaYriEh 23eS. HerroN F3eTodriY Te FBTFES YT 20BB
»@ e

gotdeod Wow VoI, Fe0 .08, BEUD-ToY S w00
FO0 NN2, 3.9-B8, ahrbalodes Htb BReTivey 63,BI,—
easéazs'sd Tedews VedT VBTFE—&OT0e50-DewH.
BOTITF0IT0w HE FReTYy T8, ea’éﬁa’s
FrRdBRoBL. B&,0h Sdrem e T BewdaboB esBrl
HB0J0 DoToJowdow DOTEWTN vewT
(harrassment) 333. T9g0ITo00I) ToY, (OO
NebRTOB »omeesed (cruclty) 90ese). Te & B3ade Fggodreer0d
883 @aﬂoa@riﬁ‘zd)& eI BB, HOT25eT &R LeBIIT eJed
e3ed DohB. &HOTOLFOTY BoLVITT B TR rozed g’d:awd
6@35 ROBB e veTE.




COMMUNIQ

g

F Volurﬁg . 29

f’: Issue -: 4
© July 2017

Do SR Sl i L S RSB S S T L ™

TtS Unique

No limitation for final
decree proceedings

“Till partition is'carried out and final decree is passed, there
is no question of any limitation running against right to claim
partition as per preliminary decree”, ruled the Supreme Court
recently. In the appeal filed by a judgment debtor the sole
question ‘whether there is any limitation period prescribed for
execution of preliminary decree in a suit for partition and
separate possession of joint family properties’ fell for the
consideration of the apex Court.

A plaintiff obtained preliminary decree in his favour. He did

not pursue his further remedies for the next 30 years. After 30

years, he sought for appointment of Court Commissioner to
carry out preliminary decree.

Agreement of Sale not
compulsorily registrable

Unless possession of immovable property is handed over
under a contract of sale, the deed is not compulsorily
registrable, ruled the Karnataka High Court recently. It further
pronounced the law that a contract of sale by itself does not’
create any interest in the property in favour of the agreement.
holder.

. The Court was examining the legality of an order passed by
a civil Court in Muddebihal which dismissed an application filed
by a defendant under the provisions of Sec. 17(1A) and 49 of the
Registration Act read with Sec. 151 of the Code of Civil
Procedure seeking to dismiss the suit filed against him based on

The judgment debtor objected
saying that the application is
barred by law of limitation,
namely, Art. 137 of the
Limitation Act. His view did not find favour in any
fora. He knocked on the doors of the apex Court under
- its appellate jurisdiction.

Regularization of
irregular employee not a
matter of right

Regularisation of employees is not a source of recruitment

nor is it intended to confer permanency upon public
appointments which have been made without following the due
process contemplated by Articles 14 and 16 of the Constitution
of India, ruled the apex Court recently. The Court was
examining the plea by few daily rated employees employed in
the District Court of Shrinagar for regularization. A division
bench of the state High Court had ordered the State to consider
their plea as ‘one time exception’.

On the appeal filed by the State of J&K, the apex Court
agreeing to examine the issue went into the legality of the order.
Having considered the issue it held that the law laid down in
2006 in Uma Devi still holds the field.

The Court said that the Govt may make a scheme for
regularization of irregularly appointed employees who were
employed for administrative exigencies. “Essentially a scheme
for regularisatin, in order to be held to be legally valid, must be
one which is aimed at validating certain irregular appointment
which may have come to be made in genuine and legitimate
administrative exigencies” , said the bench. The bench at the
same time warned, “State and its instrumentalities cannot be
permitted to use this window to validate illegal appointments.”

Court further clarified as “second rider’ that the principle as
formulated above is not meant to create or invest in a
temporary or ad hoc employee right to seek a writ commandmg
State to frame a scheme of regularization.

The bench also recognized distinction between 1rregu1ar
employee and illegal employee as recognized in G.V.
Chandrashekhar in 2009 and Mineral Exploration Corp in 2006 by the
Court.

29 th year of publication

&

a contract of sale allegedly
xecuted by him. The suit was for
the relief of specific performance in
respect of a piece of immovable
property. The trial Court having
noticed that the contract is only for sale of property and it does
not record creation of any interest, dismissed the application.
The High Court having examined the document noticed that
‘the instrument on which the suit is founded is merely an
agreement of sale and does not contain any recital that it is a
sale’. The Court then examined the relevant provisions of law
namely, Sec. 49 and Sec. 17 of the Registration Act. The former
mandates that any document required to be registered
by the latter or by any provisions of the Transfer of -
Property Act, 1882, shall not affect any immovable

3

President sets record in
rejecting mercy pleas

President Pranab Mukherjee, reportedly rejected two mercy
petitions by death row convicts in the last week of May. Both
these petitions by convicts in rape and murder cases. In the first
case it was alleged ‘that three men namely, Jeetu (21), Babu
alias Ketan (27) and Sunny*alias Devendra (24) on June 24, 2012
in Somnath ki Juni Chawl area in Indore had kidnapped a four
year old girl while she was watching a wedding procession,
raped her and strangulated her to death. Sessions Court had
granted them death penalty which was confirmed by the High
Court and upheld throughout. The other one by a cab driver
and his accomplice from Pune who had raped and murdered a
techie who was en route to office for night shift.

Present President’s term ends on July 24. According to a
press report the total mercy pleas rejected by Mukherjee so far
stands at 30. Notably, Mukherjee’s predecessor Pratibha Patil
had accepted mercy pleas of 30 death row convicts.
Interestingly, her predecessor Abdul Kalam had granted all
clemency pleas.

News, articles and other writes up published in this News Magazine are
the intellectual property of the News Magazine. Any form of |§

ll reproduction thereof by any one without the written consent of the

Editor would amount to violation of the provisions of the Capy Right
Act, 1957. -Ed.
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\ Order/direction -no time limit
fixed for compliance-non
compliance-whether amounts to
contempt? Sec. 11 & 12,
Contempt of Court Act

llrts

O, - (S

nd tbe In a writ petition filed by a temporary
employee, the High Court directed the Department of Youth
Services and Sports to consider the representation of the
petitioner for regularize his services. The petitioner filed a
contempt petition alleging that the order has been disobeyed in
as much as it has not been implemented and his request has not
been considered.

Noticing that no time limit has been fixed for implementation
of the direction in the order, the contempt Court refused to take
cognisance of the alleged offence. The High Court held that if
no time limit is fixed for compliance of the order, action for
contempt of Court in such a case is not maintainable in law.
With this observation the contempt petition came to be
. dismissed. e

Motor Vehicles Act, 1988 - compensation - injured
having mediclaim policy - receiving bencfit under
mediclaim policy - liable to be deducted from the award
granted by MACT? '

Examining an appeal by an insurance company on the
ground that the MACT did not take into consideration the
benefit received by the injured under a mediclaim policy, the
Karnataka High Court ruled that the benefit should be kept in
mind while awarding compensation by MACTs. In the instant
appeal since the MACT had not taken this into consideration, a
sum of Rs.1,20,000/ - was ordered to be deducted which was
equivalent to the benefit received by the claimant under a
mediclaim policy. .

-

Sec.39, Insurance \Act, 1938 - Nominee of insurance
policy - can nominee appropriate it to the exclusion of all
legal heirs of deceased ? Right of nominee.

A nominee receiving sum assured under an insurance policy
after the death of policy holder, so receives the money as

representative of all legal heirs of deceased. Nominee alone has

no right to appropriate the sum assured to the exclusion of all
other legal heirs of deceased since, such amount constitute the
entitlement of all legal heirs of deceased.

Prosecution for an offence under Sec. 182 of the Indi.amW
Penal Code shall only be in accordance with the provisions of
Sec. 195 of the Code of Cr1mmal Procedure, ruled the apex
Court recently.

Sec. 182 IPC criminalises furnishing false information to
public servant by someone with intent that the public servant
use his lawful power to the injury of another person. This falls
in Chapter X of IPC which deals with ‘of contempt of the
lawful authority of public servant’. Sec. 195 of the Code of
Criminal Procedure provides for prosecution for contempt of
lawful authority of public servant, for offences against public
servants and offences relating to documents given in
evidence. It lays down how, when and in what manner the
offences covered by Sec. 172 to 188 of IPC shall be prosecuted.
One of the conditions, namely in Sec. 195 (1) (iii) is that
congnisance shall not be taken of any such offence unless
there is complaint in writing by the public servant concerned.
This makes clear that unless the public servant concerned files
a complaint in writing, no congnisance of the offence shall be
taken even on the complaint of aggrieved party.

Agreeing to be guided by the law laid down in Daulat Ram
as far back as in 1962, the bench quoted from the judgment
-with approval “there is an absolute bar against the Court
taking seisin of the case under Sec. 1982 IPC except in the
manner provided by Sec. 195 of Cri.P.C"

“The legislature has the power to enact laws
including the power to retrospectively amend laws {
and thereby remove causes of ineffectiveness or N
invalidity”, pronounced the apex Court
recently.

The apex Court was examining the power

and competence of State Legislature under Article
245 of the Constitution of India to make prospective
and retrospective laws and also laws to overcome hurdle posed by judicial
decisions. ;
* Referring to laws that are enacted to overcome judgments of Courts,
the bench said “When a law is enacted with retrospective effect, it is not
considered as an encroachment upon judicial power when the legislature
does not directly overrule or reverse a judicial dictum”. Answering the
question that whether legislature can overrule a judicial dictum, the
Court said, “The legislature cannot by way of enactment, declare a
decision of the Court as erroneous or a nullity, but an amend the statue
or the provision so as to make it applicable to the past. The legislature
has the power to rectify, through an amendment, a defect in law noticed
in the enactment and even highlighted in the decision of the Court”.

-0Q~

“The Indian Penal Code, 1860, does not provide for vicarious
liability for any offence alleged to be committed by a company. If and
when a statue contemplates creation of such a legal fiction, it provides
specifically therefor, e.g., Negotiable Instruments Act, 1881. ... Indian
Penal Code does not contain any provision for attaching vicarious
liability on the part of the Managing Director of Directors of the
company when the accused is the company.” ;

-0Q~=
ZIn order to deny gratuity to an employee, it is not enough that the
alleged misconduct of the employee constitutes an offence involving
moral turpitude as per the report of the domestic enquiry. There must be

termination on account of the alleged misconduct, which constztutes an
offence involving moral turpitude”

-0Q~

“Inherent power in a matter of quashment of FIR has to be exercised
sparingly and with caution and when and only when such exercise is-
justified by the test specifically laid down in the provision itself. There
is no denial of the fact that the power under Sec. 482, Criminal
Procedure Code is very wide but it needs no special emphasis to state
that conferment of wide power requires the Court to be more cautious. It
casts an onerous and more diligent duty on the Court. Said power has to
be exercised in a very sparing manner and is not to be used to choke or
smother the prosecution that is legitimate”

=R~

Concept of ownership in landlord-tenant liti gatloﬂ governed by Rent
Control laws has to be distinguished from the one in a title suit. Indeed,
ownershlp is a relative term, the import whereof depends on the context
in which it is used. In rent control legislation, the landlord can be said
to be the owner if he is-egtitled in his own legal right, as distinguished
from for and on behalf of someone else to evict the tenant and then to
retain control, hold and use the premises for himself. What may suffice
and hold good as proof of ownership in landlord-tenant litigation
probably may or may not be enough to successfully sustain a claim for

ownership in a title suit.
SC in Boorugu Mahadev Vs Sirigiri Narasmg Rao

-QQ-~

“Dignity as has been hled in Charu Khurana Vs Union of India is
the quintessential quality of a personality, for it is highly cherished value.
It is also clear that liberty of the petitioner was curtailed in violation of
law. The freedom of an individual has its sanctity. When the individual
liberty is curtailed in an unlawful manner, the victim is likely to feel
more anguished, agonized, shaken, perturbed, disillusioned and
emotionally torn. It is assault on his/her identity. The said identity is
sacrosanct under the Constitution. Therefore, for curtailment of liberty,
requisite norms are to be followed.”

SC while granting compensation to petitioners who were
arrested without following the procedure prescribed by law
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In Memoriam

ustice P.N.Bhagwati’s recent exit from the mortal plane has
left a great void. He was undoubtedly an extraordinary

legal mind- vast and deep, many times ploughing a lonely

furrow, treading the untraversed path to render justice.

Born on December 21, 1921 Prafullachandra Natwarlal
Bhagwati had a brilliant academic career leading to an Honours
in Mathematics and then a Law Degree. Prior to that he actively
participated in the freedom movement and courted arrest
before going underground for about four months. He started
practice in the Bombay High Court in 1948. He was appointed a
judge of the then newly established Gujarat High Court in July
1960 at the age of 38- one of the youngest High Court judges. In
1967 he became Chief Justice of the Gujarat High Court. He

in tort due to inherently dangerous and hazardous activity. In
Bachan Singh he was the lone dissenter against upholding death
penalty. Most importantly Justice Bhagwati along with Justice
Krishna Iyer was instrumental in heralding the legal aid
movement and introducing PIL or Social Action Litigation as he
preferred to call it. The law regarding locus standi was
liberalised and procedural requirements relaxed and made
flexible so that access to justice was rendered easier particularly
for the marginalised sections. He also introduced the epistolary
jurisdiction- letters written to judges were treated as WPs in
public interest. ' :

He said ‘a commitment to legality of the laws and the due

process is the constitution of the Chandrachud Court’ of

was elevated to the Supreme Court in July
1973 and his has been the longest tenure of
a Supreme Court judge. His judicial career
particularly in the Supreme Court coincided
with the era of judicial activism and it was
distinguished by exemplary creativity and
innovation. Great judges like Justice
Bhagwati who have developed the law
have displayed a perceptive sense of legal
history and responded to the felt needs of

which he was a formidable pillar. 1978 to 1980 saw three
exceptionally great judges sit in the first, second and third
court rooms of the Supreme Court. Chandrachud,C]J,

- Bhagwati,] and Krishna Iyer,] who counted amongst some of
the most eminent judges anywhere in the world.

. But he was not perfect
Perspective

‘without the scars and the
V. Sudhish Pai

wrinkles’. One cannot but
mention the infamous ADM
vsudhishpai@gmail.com

Jabalpur judgement where he

the times.
His judgements covered the entire spectrum - such complex
areas as legal control of government, rule of law, human rights,
- open government, judicial review of contractual powers of the
State and of opacity in governmental transactions and above all
his commitment to constitutionalism and the great values of
humanism. Justice Bhagwati’s endeavours through his
judgements and otherwise to bring about a happy society have
been substantial and significant. He looked upon law as an
instrument of social justice, a powerful instrument in the hands
of a judge to usher in social and economic change. This
philosophy guided and inspired all his judicial activities and was
transparently visible in all his pronouncements.
His judgement in Royappa gave a new dimension to Art 14-
- that what is arbitrary cannot be equal and would violate Art 14.

Maneka Gandhi infused Art 21 with the concept of procedural

due process. Art 21 reached its full plenitude in Francis Coralie
Mullin -life is not mere animal existence- the right to life is the
right to live with basic human dignity. Promissory estoppel was
given a scholarly and juristic foundation in Motilal Padampat
and Godfrey Philips and the executive was held to its promise.
In Ramana Dayaram Shetty the power of distributing largesse
by Government through contracts or otherwise was brought
under judicial review. D.P.Wadhwa held that repeated
repromulgation of Ordinances was a fraud on the Constitution.
M.C.Mehta imposed the principles of strict and absolute liability

On a public interest litigation initiated by few advocates,
Karma Dorjee and others seeking to lay down guidelines to
curb acts of discrimination against persons from the north
eastern states, the apex Court issued a set of guidelines which
include formation of a committee by the ministry of Home
Affairs, Govt of India, to redress issues pertaining to racial
discrimination faced by people belonging to north eastern
states. '

The Court laid down the following functions to be
performed by the Committee: -

* To monitor initiative taken by the Govt to curb and deal
with incidents of racial discrimination

* To monitor action in case of incidents of racial
discrimination etc.,

* To receive consider and entertain complaints from
individuals, group of individuals who claim to be victims of
racial discrimination. ~

* To issue necessary directions from time to time to State

‘Governments -

held (with the majority) that no
remedy was available during an emergency even if the order of
detention was illegal, malafide or unauthorised. Decades later
he regretted that judgement. After the Congress was voted
back to power in 1980, he wrote an open letter to Prime
Minister Indira Gandhi congratulating her-speaking of her
victory as the crimson sunrise of hope for the country. Nothing
corrupts a judge as much as ambition. Perhaps Justice Bhagwati
was not free from this flaw. . '

All this, however, does not detract from his greatness
otherwise and his stellar contribution to the humane
development of law. He was a warm and affable person with
no airs. I had the privilege of knowing him for over thirty five -
years and interacting with him. The individual contribution of
judges is absorbed in the anonymity of the coral reef by which
the judicial process shapes the law. Their name and fame are
writ in water. In the course of a century, the acclaim of a bare
handful survives. Justice Bhagwati’s place amongst them is
secure. ‘ ®

~ Second Consumer Complaint

permissible

Recently Supreme Court re affirmed that a second complaint
before Consumer Forum is permissible on same facts as
contained in the first complaint after its dismissal. A question
arose before the Supreme'@ourt “...whether a second complaint
to the District Forum under the Consumer Protection Act, 1986
is maintainable when the first complaint was dismissed for
default or non prosecution?” The question was answered in
affirmative by the Court in NIAC Ltd., Vs Srinivasan in 2000.
However, the National Commission took the view in the order
impugned in the present appeal to the apex Court that the
second complaint to the Commission would not be
maintainable. The Court reaffirmed that there is no provision in
the Consumer Protection Act parallel to the provision contained
in Order 9 Rule 9(1) CPC which prohibits a second suit on the
same cause of action. Noticing this the Court concluded “...we
are of the opinion that the second complaint filed by the
appellant was maintainable on the facts of this case”.

Well Wisher of the month

R. Rajagopalan, Advocate
Bengaluru
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'No limitation... @ |
‘ Art. 137 is the re51duary article providing for

limitation for other app11cat10ns for which no period of -

limitation is provided elsewhere in that part of the Act. The
appellant before the .Court contended that the application
seeking to appoint Court Commissioner filed after 30 years is
governed by Art. 137.

Having examined the law relating to the issue of law in
question, the apex Court held that ‘the question is no more res
integra’. Aslong back as:in 1948 a division bench of the
Calcutta High Court in Bushan Chandra Mondal had examined the
issue where it was argued that in mortgage suit application for

final decree has to be filed within the limitation period -

prescribed by Art. 181 (counter part of Art. 137 in the old
Limitation Act) and that same logic has to be applied to
- application for final decree in partition suit. The High Court had
rejected this contention holding that Order 34 Rule 4 of the Civil
Procedure Code makes the difference by expressly requiring the
mortgagee to make an application for final decree, either for
foreclosure or for sale. Apex Court also noticed the dicta of the
Kerala High Court in Laxmi Vs Sankappa Alva holding that
question of limitation does not arise in such circumstance
because it is continuation of the original suit. Kerala High Court
had held “It is correct law that in a suit for partion, after the
passing of a preliminary decree it is the duty of the Court to
pass a final decree and what is called an application for final
decree is but a reminder to the Court of its duty. If so, it is the
Court’s duty to give notice to the parties”.

The apex Court also noticed that P&H and Madras High
Court have taken similar view of the matter holding “....until
final decree is passed in a partition suit limitation will not come
into play, because the suit continues...”. Court also noticed the

-similar views expressed by Peshawar ngh Court in 1933 and by
Orissa High Court in 1983.

Having examined the issue of law, the Court found no merit

in the appeal which was therefore, dismissed. '

.not compulsorily registrable

property comprised in the document unless it is
registered. Sec. 17 of the Act gives a list of transactions
which require registration if reduced into writing. .

The Court further examined Sec. 17(1A) of the Registration
Act which specifically mandates that if possession of immovable
property has been handed over by the seller to the purchaser
under the contract of sale, then the document requires
compulsory registration.

Since it was a mere contract of sale without transfer of
physical possession of immovable property, the High Court
endorsed the opinion of the trail Court that the document does

not need compulsory registration. Having come to this

conclusion the High Court dismissed the writ petition filed by
the aggrieved defendant.

Nominated to Syndicate

The Governor has nominated M Partha, Advocate form
Bengaluru, as a syndicate member of Karnataka State Law
University, Hubballi. He is former General Secretary of
Advocates Association, Bengaluru.

Retired : J| A.N Venugopala Gowda, retired as aV]udge of
Karnataka High Courton 16-06-2017.

For Lahari Legal Service & subscription contact:
K.Suryanarayan Rao-9845529448

Anu Chengappa-9980047780
C.M Kemepegowda-9844180988

Sedley’s Law of Documents

FirstLaw  : Documents may be

assembled in any UM U

order, provided itis

not chronological, numerical or alphabetical.
Second Law : Documents shall in no circumstances be
' paginated continuously. -
Third Law : No two copies of any bundle shall have the

L 2% same pagination.

Fourth Law - : Every document shall carry at least three
‘ ~ numbers in different places.
Fifth Law  : Any important documents shall be omitted.
Sixth Law  : Atleast 10 percent of the documents shall

appear more than once in the bundle.
: As many photocopies as practicable shall be
.illegible, truncated or cropped.
: At least 80 percent of the documents shall be
. irrelevant. Counsel shall refer in court to no
more than 10 percent.of the documents, but
these may include as many irrelevant ones as
counsel or solicitor deems appropriate.

Seventh Law

Eighth Law

©

.| Ninth Law  : Only one side of any double-sided document
] shall be reproduced.
‘Tenth Law - : Transcriptions of manuscript documents shall

bear as little relation as reasonably practicable |

to the original.

Documents shall be held together, in the

absolute discretion of the solicitor assembling

them, by:

*. a steel pin sharp enough to injure the reader, .

* astaple too short to penetrate the full thickness of the bundle.

¢ tape binding so stitched that the bundle cannot be fully
opened, or,

* aring or arch-binder, so damaged that the two arcs
do not meet. )

—

Musical Extravaganza

The building of the Theosophical Society, Malleshwaram is
more than 100 years old. It was chartered by none other than
the Dr. Annie Besant, eminent Theosophist and freedom
fighter. This building was in a dilapidated condition and had
to be demolished to make room for a new building.

The life members of the Theosophical Society,
Malleshwaram, had organized an fund-raising event "Sunehri
Yaadein", an evenﬁlg of lilting melodies of yester- years sung
by Anil Bajpai- along with Samanvitha Sharma Govind
Kurnool. The singets were well supported by Pradeep Patkar
& team on the orchestra. The programme was anchored by
Prem Kumar, an-experienced compeer through his witty
anecdotes and insights.

The songs were selécted by the Organiser Bharat Kumar
Mehatha a Mediator of The Bangalore Mediation Centre.
The programme was graced by Justice V. Gopala Gowda,
Former Judge of Supreme Court of India.

m We regret fo inform the sad demise

@® On 12-05-2017 M.S. Mandanna (65), Advocate, passed away
at Bengaluru. He served as General Secretary of AAB;
President of BLPCS and President of Nyayamitra Co-
operative Bank.

On 22-05-2017 A. Venkatachalaiah (80), Advocate passed
away at Bengaluru.

On 24-06-2017 B.V.Sathish Chandra (70), Advocate, passed
away at Bengaluru.

Eleventh Law:
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