f “Volume :
: é lssue . 4
{ ,

CDMMUNIQI@!W

Prosecution for perjury Limited estate of Hindu

only when expedient widow: ‘Sec. 14(1) of HS

‘Prosecution for perjury should be ordered only when it is
considered expedient in the interest of justice’, held the Supreme
Court in one of its recent rulings.

Even when the offence of perjury has been committed,
prosecution can be launched only if initiation of proceeding is in

Act not applicable

When a Hindu widow acquires limited right to immovable
property by way of succession from her husband who had
acquired limited interest thereto

consistency with the parameters
laid down by the apex Court in
different judgments, the Court
made clear in the last paragraph
of the judgment. It said, “We are
of the considered view that initiation of proceedings in the
present case was not consistent with the parameters laid down
by this Court”, to quash the Judgment and order of the Madhya
Pradesh High Court. The High Court had authorized the
Principal Registrar of the Court under Sec. 195(1)(b)(i) of the .
Code of Criminal Procedure to register a case against a
respondent in an election petition.

The ruling of the apex Court quashmg the ]udgment and
order impugned before it came in the backdrop of the following
facts. Chintamani Malaviya was elected from Ujjain constituency

in the general elecfioh held to Lok Sabha. One of the opponents

of the elected canaldate, namely, Premchand Guddu, filed
election petition in the High Court to annul the election of the
successful candidate. :

On the date fixed for appearance of the respondent in the
election petition, the respondent, Malaviya did not appear either
in person or through his lawyer. He was placed ex parte. After
about five months from the first date of hearing of the petition,
the respondent entered appearance and showed a reason for his
non appearance on the first date. According to him, the
election petition was served upon one of his employees
when he was out of the town. This fact, averred the
respondent, came to his knowledge couple of days

‘Review powers and
Appeal powers different’

“The scope of the appellate powers and the review powers
are well defined. The power of review under Order 47 Rule 1
of the Code of Civil Procedure, 1908 is very limited and it may
be exercised only if there is a mistake or an error apparent on
the face of the record. The power of review is not to be confused
with the appellate power. The review petltlon/apphcatlon
cannot be decided like a regular intra court appeal.” The apex
Court made these observations in an appeal recently in order
set aside the order of review passed by a division bench of the
Madras High Court which had allowed an intra Court appeal to
dismiss a writ petition. _

A writ petition was flled in the Madras High Court
challenging certain land acquisition proceedings. A
learned single Judge of the Court who dealt with the

30tﬁ yecu‘ of publication

~ the High Court, the Union of India appealed to the

under compromise in a suit, Sec.
14(1) of the Hindu Succession Act
has no application, ruled the
Apex Court recently. The Court
further ruled that the case is covered by Sec. 14(2) of the Act.
The Court, in the absence of any material to show &
that the widow had acquired the property from her >y
husband towards maintenance, declined to treat the %
property has her absolute property by applying the

Mishap while boarding'
de boarding train is
‘untoward incident”: SC

In one of its recent verdicts on the subject of payment of
compensation under Railways Act, the apex Court ruled that
death or injury in the course of boarding or de-boarding train is
‘untoward incident’. In all such cases victims or legal heirs of
victims are entitled to compensation, said the Court.

The ruling came in the face of opposition by Railways to pay
compensation in the case. The Railways had taken a plea of

| negligence on the part of passenger, a plea covered by proviso

to Sec. 124 A of the Railways Act, 1989. Proviso to the Section
absolves of the liability of the Railways to pay compensation in
certain cases suchassuicide or suicide attempt by passenger,
passenger’s criminal ac}, self inflicted injury, any act committed
by passanger in a state of intoxication or insanity, etc.,

In the present case wife of certain Jagat Gope filed petition
for compensation averrmg that her husband while travelling in
train No.532 fell down d#e to rush in the compartment and
died. She further averred that he had purchased ticket but it
could not be recovered from his person. The Railways took a
stand that Jagat Gope was not a passenger but was wandering
near the railway track. The Tribunal dismissed the claim petition
holding that it was not a case of “untoward incident’ but a case
of ‘run over’. The High Court however, in the appeal, set aside
the order of the Tribunal based on the evidence of certain,
Kailash Gope who claimed to have seen Jagat Gope purchasing
rail ticket. Ksﬂash Gope was not cross examined before the
Tribunal.

Felt aggrieved by the reversal of finding of the Tribunal by

Supreme Court. In the apex Court, the Railways
brought many conflicting judgments on relevant points
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Law Commission missed opportunity

The present Law Commission headed by ChairmanJ| |
B.S. Chauhan (Retd.) in taking a rather confusing stand
on betting on sports events in India, missed an opportunity to
recommend a complete legal framework to the issue. Betting on

sports events particularly in the game of Cricket has become a-

menacing problem. The Law Commission was expected to
suggest remedial measures to the menace. But the Commission
in its 276th report chose to endorse the view of the Government
of India when it said the existing “policy of the government
(National Sports Development Code of
India, 2011, etc.), the curient socio- .
economic atmosphere in the country and
the prevalent social and moral values do
not encourage betting and gambling”.

The Supreme Court had in July 2017
asked the Commission to examine the
possibility of legalising betting in India.
“ After an in-depth study, we came to the
conclusion that bettmg cannot be legalised in the country”, sald
the Commission. It favoured complete ban on betting. It also
recommended strict enforcement of ban. But in the very next
breath the Commission’s report says if ban cannot be enforced
strictly, “regulating them remains the only viable option’. The
Commission noted that inability to enforce such ban leads to
illegal gambling resulting in a boom in black-money generation
and circulation. The Commission therefore, suggested
regulating as the only alternative. But the Commission did not
recommend any legal regime to regulate betting.

Betting on sports events as of now is an offence in India in
almost all states. But the law relating to gaming in India is not

uniform. Each State is having its own Gambling Act to govern
the field. These Acts do not recognize betting on the outcome of
a sports event (such as cricket match) as a game of skill. These
legislations treat it as offence, not as gaming-requiring skill. As
a result the betting money does not come under tax net.

The Federation of Indian Chambers of Commerce and
Industry (FICCI), an apex business body in India in a report in
2013, estimated that the Government stands to earn about
R5.7,200 crore a year from taxes from
gaming industry in India if the industry
is regularized. The Government by
delaying regularization, has been not
only losing revenue but has kept open
the field to antisocial and antinational
elements to operate. These elements
have gone to the extent of winning over
players to influence results of matches.

There is nothing wrong in regularizing sports betting. It is
one of the activities in the broad category of ‘gaming’. Gaming,
the apex Court has ruled, requires skill, therefore, is not
gambling. In fact the Supreme Court appointed J| Lodha
Committee too recommended regularizing cricket betting in
order to prevent the instances of match-fixing. Government
should act swiftly and cleans the field from undesirable
elements. By regularizing betting the Government can regulate
the activity in the manner it wants. The Law Commission in
taking a confused stand missed an opportunity to provide for a
legal framework to betting.
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‘untoward incident’: SC
to the notice of the Court. It was pointed out there is
conflict of views on the quantum of compensation to
be awarded and conflicting views were pointed out
on definition of passenger. While some High Courts
sticked to the definition that any one found dead near railway
track on railway precincts can be held to be a bonafide passenger
for maintaining claim petition even in the absence of recovery of
ticket from the body of the dead person, other Courts did not
subscribe to this view. They took a contrary stand saying that
recovery of ticket is must to hold him to be a bonafide
passenger. Similarly, on the concept of self inflicted injury also
conflicting views were pointed out. While some High Courts
ruled that getting injured while attempting to get into or get out
of moving train is self inflicted injury resulting in dismissal of
claim petition, others extended benefit of compensation even to
such passengers. Therefore, on hosts of issues, the apex Court

“was called upon to resolve conflicting stands. .
The Court decided to deal with the following issues, namely,

e whether the quantum of compensation should be as per the
prescribed rate of compensation as on the date of application/
incident or on the date of order awarding compensation,

e whether principle of strict liability applies,

e whether presence of a body near the railway track is enough
to maintain a claim,

e rate of interest

The first issue fell for court’s consideration because in-1990
the Government framed Railway Accidents and Untoward
Incidents (Compesation) Rules prescribing rate of compensation

which were amended in January 2017.

~ Having examined Rath Monon case of 2001, Thazhathe
Purayil Sarabi of 2009, Raman Iron foundry of 1996 and PRatap
Narain Singh Deo of 1976, the Court concluded that
“...compensation will be payable as applicable on the date of the
accident with interest as may be considered reasonable from

. Court said, “...

time to time on the same pattern as in accident claim case”.

On the question of applicability of rule of strict liability, the
compensation is payable whether or not there
has been wrongful act, neglect or fault on the part of the railway

“administration in the case of an accident or in the case of an

untoward incident”, only exception being where the case falls
under one or the other provisions of Sec. 124A.

On the question whether railway is permitted to plead
contributory negligence on the part of passenger, the Court
pronounced, “...death or injury in the course of boarding or de-
boarding a train will be ‘untoward incident’ entitling a victim to
the compensation and will not falls under the proviso to
Section 124A merely on the plea of negligence of the victim as
a contributing factor”.

On the next question of burden of proof when a body found
on railway premises; th%COUIt made clear, “.....mere presence
of a body on the railway premises will not be concluswe to hold
that injured or deceased was a bona fide passenger...”. At the
same time the Coutt made it clear that mere absence of
recovery of ticket from deddbody does not mean that claim for
compensation is not maintainable. Initial burden on this aspect
of the matter will always be on the claimant which gets shifted
to Railways, once the claimant discharges the initial burden,
said the Court. This differs from case to case basis, made clear
the Court. '

Lastly, turning to the rate of interest the Court disagreed
with Thazhathe Purayil Sarabi, which had mandated that rate of
interest shall be at the rate.of 6% p.a. from the date of
application till the date of award and then at a uniform rate of

9% till realization of award amount. In the absence of any
specific statutory provision, the Court favoured award of
interest from the date of accident itself when the liability of
Railways arises upto the date of payment, without any
difference in the stages as awarded under the Motor Vehicles
Act. But the Court did not specify any rate of interest leaving it
to the discretion of the Tribunals.
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- Dissenting Judgments

here a court comprises more than one judge there is

the possibility of one judgment or multiple judgments,
each judge or some of them writing his or their separate
opinion. There may be several individual opinions that are
in mutual agreement or disagreement with one another.
Then we have a plurality decision, ie, the opinion supported by
the greatest number of judges along with other opinions which
may agree in the result but not as to the method by which the
result is reached. Then there are no majority

reasonable doubt in his mind. This is the philosophy and raison
d’etre of dissents. It is rooted in the judge’s conviction; he is to
decide cases according to his view and understanding of

11928 B8 B the law and its application to the facts on hand. Dissents

demonstrate the health and vibrancy of the judicial system.
Multiple judgments and dissenting judgments are not signs of
institutional weakness or bickering among its members. Rather
they reflect intellectual honesty and application and exercise of
the judges’ intellectual and mental faculties. When there are

reasons perse. When a majority of the judges
allows or dismisses a case on one ground
and the minority concurs in the result on
some other ground, the minority’s would be
~ a dissenting view. Where there is a majority
in favour of a particular order but there is
no majority in favour of a particular ratio,
ie, the line of reasoning, the narrower of the
two grounds of reasoning would be the
ratio; the rest would be dissenting views.

individual judgments it may sometimes be difficult to decipher
the ratio which in such cases would be the common minimum
that is found in all the judgments.

Ilustrious men of law have expressed views for and
against dissents. One view as expressed by Brandeis, J. is that

- the law should be settled and
Perspective

stable, the other articulated by
V. Sudhish Pai

Hughes, C.J. is that the law
should be settled right. Chief
vsudhishpai@gmail.com

Justice Charles Evans Hughes’

When judges differ in their reason and/or ;
conclusion, the opinion of the majority of the judges constituting
the Bench is the judgment of the court. The view of the minority
is a dissent; it has no precedential value, but many a time it is
invaluable otherwise.

Judges are not there simply to decide cases, but to decide
them as they think they should be. As Justice Sutherland said,
the oath which a judge takes is not a composite oath but an
individual one. In passing his judgment a judge discharges an
individual duty imposed upon his oath which cannot be

- consummated justly by automatic acceptance of the views of the
others, which have not convinced him or have created a

comment on dissent and its
importance is worth recalling: “When unanimity can be obtained
without sacrifice of conviction, it strongly commends the
deeision to public confidence. But unanimity which is merely
formal, which is recorded at the expense of strong, conflicting
views is not desirable. ...A dissent in a court of last resort is an
appeal to the brooding spirit of the law, to the intelligence of a
future day when a later decision may possibly correct the error
into which the dissenting judge believes the court to have been
betrayed.” Some critics have even thought that dissents are

irresponsible.
... to be Concluded

Review powers...

petition; allowed the petition placing reliance only on a

decision though the challenge to acquisition proceedings was on™

several grounds. Felt aggrieved, the State preferred an intra
- Court appeal. The division bench without assigning any reason
allowed State’s appeal and dismissed the writ petition. Then by
the aggrieved party a review petition was preferred to the writ
appelléte Court. In the Review Petition the division bench dealt
with all the grounds urged by the petitioner before the writ
Court to dismiss the petition. In effect as noticed by the apex
Court, the division bench did in review petition what it was
required to do in the writ appeal. That is to say, the division
bench decided review petition like an intra Court appeal.
“...what was not decided in appeal by the Division Bench could
not be decided by the Division Bench while deciding the review
application”, noted the Court to set aside the order in review.
Considering that both writ petition and writ appeal were
decided without any discussion on grounds urged in the
petition and appeal, the Court set aside both these orders.
Ultimately, the Court remanded the matter to writ Court to
decide the legality and validity of the acquisition proceedings
afresh.
Sec. 366, Indian Penal Code- mere
abduction - whether amounts to an_ -
offence under the Section? :

Accused and first informant who were
in relationship earlier attended a birthday
party. After the party the accused took
first informant in his car on the pretext of dropping her. Instead
he took her to his house forcibly and put her on bed. He
removed all her clothes and statted beating her using his waist
belt and touching her inappropriately on order to outrage her
modesty. A question arose whether these allegations amount to
an offence punishable under Sec. 366.

Answering the question, the apex Court ruled that even if
mere abduction or kidnapping is proved it would amount to an

offence under Sec. 366 as the requirement under the Section is

kidnapping or abduction with an intent to compel her to marry

against her wish. Noticing that here is no allegation that

kidnapping/abduction was done with an intent to compel her to

marry against her wish, apex Court ruled that offence under Sec.

366 has not been made out. ' '
B

Compliance of Sec.50, Narcotic Drugs and Psychotropic
Substances Act, 1985 - person of the accused not searched in the
presence of Magistrate or Gazetted Officer - found 2.5 kgs of
Charas - whether search and recovery legal?

On secrete information received from informant a passenger
travelling by public transport bus was arrested and on search he
was found to be in possession of 2.5 kgs of Charas. He was not
searched either in the presence of a Gazetted Officer or in the
presence of a Magistrate. This was done on an undertaking
given in writing by the Accused that he would not insist to be
searched in the presence of Gazetted Officer or Magistrate.
Thus, the search and recovery made by raiding party
themselves from the person of the accsued. '

A question arose as to wihether this is in compliance of Sec.
50 of the Act. Apex Court noticed that the nature of the
requirement under Sec. 50 of the Act is no longer res integra. It
is settled by two judgments of the constitution bench namely,
by Baldev Singh in 1999 and by V.C. Jadeja in 2011. They both
recognized the right of the accused to be searched in the
presence of a Gazetted Officer or in the presence of a Magistrate
is mandatory in nature and even the accused himself cannot
give it up. It requires strict compliance, noted the Court. Since
the very search and recovery was suspect, the apex Court set
aside the judgment finding the accused guilty.
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Prosecution for perjury...
before he sought to recall/set aside the order placing
him ex parte. But the process server had reported to the
Court that he served the summons of the petition and

copy of the petition on the respondent himself. At this stage,

_ the petitioner moved an application to initiate proceedings for
perjury against the respondent. The petitioner before the High
Court alleged that the respondent “had committed perjury by
stating falsely that the notice in the election petition was given
to his employee whereas said notice was actually served upon
the appellant (before the apex Court) by the process server”.

It appears both the applications, the one filed by the
_ respondent to permit him to enter appearance belatedly and the
second one by the petitioner to initiate proceedings for perjury
were allowed. In pursuance of the order on the second
application, proceedings for perjury were in fact initiated
against Malaviya.

In a subsequent event, accepting an application under Order
7 Rule 11 of CPC, filed by the respondent Malaviya, the Court
dismissed the election petition holding it not maintainable.

Now Malaviya successful candidate in the election and party
in the election petition, approached the apex Court seeking to
quash the proceedings initiated against him for perjury. He
contended that when the very petition has been dismissed,
prosecution for perjury would be a futile exercise. He further
contended that even if he has committed perjury, in view of the
very dismissal of the election petition, it is not expedient in law
and not in the interest of justice to continue proceedings against
him. The respondent Premchand Guddu differed. According to
him perjury is a different issue and proceeding to punish the
same is also different.

The apex Court examined the legal position by referring to
the judgments of the Court in Baban Singh and Another of the
year 1967, Chajoo Ram of 1971, K.T.M.S.Mohammad and
Another of 1992 and a recent judgment in Amarsang Nathaiji.
The Court gathered from these authoritative pronouncement
that the following are the requirement to initiate proceedings
for perjury, namely, i) prosecution should be ordered when it is
considered to be expedient, ii) there must be prima facie case of
deliberate falsehood on the matter of substance, iii) Court
should be satisfied that there is reasonable foundation for the
‘ charge and iv) mere contradictory statement in judicial
proceeding is not sufficient foundation to initiate proceedings

for the offence of perjury but it should be shown that the

accused has intentionally given the false statement or fabricated
false evidence in judicial proceeding. Even after this position
emerges, in order to initiate proceedings, Court has to come to
a conclusion that it is expedient in the interest of justice to
initiate enquiry into the offence of false evidence.

Having noticed the legal position and considering the fact

that the very election petition has been dismissed, the Court .

held that it is not expedient to allow the proceeding for perjury
to continue against Malaviya.

Well wisher of the month

C.R.Gopala Swamy, Advocate, Bengaluru
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Limited estate of Hindu widow...
principles of Sec. 14 (1) of the Act. .
Certain Sheo Lal was. a party to a partition suit.
When the appeal was pending before the District
Court, Sheo Lal entered into a compromise with his

opponents. Under the compromise, Sheo Lal acquired life
interest in respect of a piece of immovable property with a
condition that he can enjoy the property during his life time but
cannot alienate it. The compromise further stipulated that after
the life time of Sheo Lal, in the absence of any male issues his
widow would succeed to his limited interest, after her life time,
the property would revert to the plaintiff in the suit, i.e., to Har
Narain who was Sheo Lal’s opponent in the suit.

' Sheo Lal died leaving behind no male issues. His widow
Chhimli succeeded to his limited interest in the property. After
the life time of Chhimli, her estate became subject matter for
another litigation. Har Narain’s legal heirs as plaintiffs filed
another suit for recovery of the property held by Chhimli. The
defendants in this suit opposed the prayer and sought for
dismissal of the suit. According to the defendants, the property
was the absolute property of Chhimli being given in lieu of
maintenance. The defendants contended further that in terms of
Sec. 14(1) of the Hindu Succession Act the property need to be
treated as her absolute property. While trial Court decreed the
suit, the first appellate Court reversed the finding and
dismissed the suit. The High Court in second appeal set aside
the judgment and decree of the District Court and restored that
of the trial Court. The defendants therein approached the apex
Court. ‘

Sec.14(1) states that “Any property possessed by a female
Hindu, whether acquired before or after the commencement.of
this Act, shall be held by her as full owner thereof and not as a
limited owner’. However, Sec. 14 (2) makes an exception. It
says that ‘nothing contained in sub-section (1) shall apply to any
property acquired by way of gift or under a will or any other
instrument or under a decree or order of a civil court or under
an award where the terms of the gift, will or other instrument
or the decree, order or award prescribe a restricted estate in
such property’. :

In view of the clear legal provision and clear recitals in the
deed of compromise between Sheo Lal, Har Narain and others,
the apex Court came to the conclusion that it is not Sec. 14(1) but
Sec. 14(2) would apply to the facts of the case. Having arrived at
this conclusion the Court dismissed the appeal.

+#mnw Lahari
Lahari'Lawyers Act-2018

Lahari Advocates Forum is conducting a two days
Kannada One-Act-Playdrama competition exclusively for
lawyers, a first of its kind event in the country.
Competition is openenly to One-Act-Plays py Jawyers
from any part of Karnataka:

Date: 24th and 25th August 2018
Venue: Ravindra Kalakshetra and Nayana

Rangamandira, Bengaluru,

Prizes i prize would carry cash award of Rs.75,000/-,
II prize of Rs.50,000/- and III prize of Rs.25,000/-.
Besides these three prizes, Best actress /actor, director
would also get cash prizes along with prizes for
best direction and best stage set up etc.
For details on competition rules etc.
Contact: Anu Chengappa, President, LAF: 9980047780
Srikanth Patil. K., Convener of the Compitition: 9945677944
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