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Running business not short
term capital asset

When an assessee sells running business wholly it can not be
considered as “short term capital asset’, ruled the Supreme Court
recently, allowing the assessee to claim deduction. =

The apex Court was interpreting Sec. 50 (2) and Sec. 48(2) of
the Income Tax Act, 1961 which deal with long term capital asset
and short term capital asset respectively. :

Certain, Equinox Solutions Pvt Ltd., decided to sell its entire
running business in one go. With this aim in view the company

Delay attributable to OP
can’t prejudice complainant

In proceedings under the provisions of the Consumer
Protection Act, 1986, ‘provisions of relating to limitation in the
Act cannot strictly be construed to disadvantage of consumer’,
ruled the apex Court recently. [

“In our opinion, in a dispute concerning a consumer, it is
necessary for the courts to take a pragmatic view of the rights
of the consumer principally since it is the consumer who is
placed ata disadvantage vis-a-vis the supplier of services or

- sold its entire running business :
in one lump with all its assets
and liabilities to another
company for a certain sale
consideration. In the subsequent
year, Equinox Solutions claimed deduction under Sec. 48(2) of
the Act treating the sale to be *Slump Sale’ claiming it to be long
term capital gain in the hands of the asssessee. The
Assessing Officer disagreed with the assessee and AO
treated it as short term capital asset in terms of 50 (2)
of the Act. The AO revoked the claim of deduction to

Minority educational institutions
not free from judicial review

Autonomy granted to minority educational institutions does
not disentitle constitutional Courts from exercising the power of
judicial review in respect of their working, ruled the Supreme
Court recently. “Autonomy of a minority institution does not
dispense with the requirement to act fairly and in a transparent
manner and the High Court in exercise of its power of judicial
- review is entitled to examine fairness of selection process”,

declared the apex Court, asserting its jurisdiction even in respect
of autonomous institutions. ‘

The question that fell for consideration of the highest Court
was ‘whether the process of appointment of a principal in
minority institution is open to judicial review and on what
ground?’.

Certain Diocesan Society was running a Higher Secondary
School in Goa. During the relevant period the Society was
receiving aid to run the school under the provisions of Goa
School Education Act. A Grade I teacher teaching Economics

ralleged that she was not considered for appointment to the post
of Principal when the post fell vacant. This according to her was
inspite of the fact that she had all the qualification to be
appointed as the Principal. She also claimed to have acted as in
charge principal previously and her Confidential Report bore no
adverse remarks. Since her prayer in the writ petition was not
granted, she approached the apex Court in civil appeal.

While the institution tried to take shelter under the
shield of autonomy, the appellant’s contention was that
while the minority institution may be entitled to
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goods”, reasoned the
Court for its conclusion g
on the point of law. f 2 3
Terming the Consumer ¥

No compensation unless
contract is concluded

No compensation is payable by one party to the other unless
the alleged breach is of a concluded contract, ruled the apex

4.,

- Court recently. Proof of a concluded contract is sine quo non in

proceeding for compensation on the allegation of breach of
contract, the apex Court made clear. The Court was dealing with
a review petition after the appeal of the defendant failed. The
defendant was directed by a decree to pay compensation to the
plaintiff for alleged breach of contract. ;
_The Court in the appeal came to a different conclusion than
the lower Court, first appellate Court and second appellate
Court. For claim of compensation by the plaintiff there was no
concluded contract, found the Court. Unless there is a
concluded contract, the question of ‘breach’ of the contract does
not arise, made clear th¢ Court. There was a proposal made by
the plaintiff for supply of goods and counter proposal made by
the defendant. Defendant had not accepted the.original
proposal. The draft agreement dated 26.10.2007 for supply by
the plaintiff lead to a counter proposal by the defendant. The
defendant had never signed stamped and returned the proposal
of the plaintiff. There was complete non existence of a
concluded contract, noticed the Court. Therefore, the Court -
held, “In the absence of a concluded contract between the
parties having been established by the respondent, the claim
under Sec. 73 of the (Contract) Act was not maintainable.”

Not duly stamped document:
‘examination” and
‘adjudication’ different

"Examination” and ‘adjudication’ of not duly stamped
document are two different functions, while the former can be
performed by an office appointed by the High Court, latter is a
judicial function, ruled the apex Court recently, interpreting Sec.
33 of the Karnataka Stamp Act, 1957.

The Court noticed that Sec. 33(1) of the Act
provides for examination of instrument in order to g
find out whether instrument is duly stamped or not |
and consequently whether such document is liable to
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‘Beef ban’ ;
Since past one week or so, the nation has been witnessing
acrimonious debate on ‘politics of food’, with a section of
society alleging that the right wing Government at the centre
has been trying to impose its ‘food culture’ on the nation. As
part of protest against the Government’s measures, few
individuals and associations have gone to the extent of
butchering animals in public, an act which
is clearly a penal offence. The controversy
surrounding the so called ‘beef ban’ is |
wholly unnecessary and seems to be
whipped up either for political gain or out
of sheer ignorance.
On, 23rd of May, 2017, the Ministry of °
' Environment, Forest and Climate Change
exercising power under Sec. 38 of the Prevention of Cruelty to
Animals Act, 1960, brought into force The Cruelty to Animals
(Regulation of Livestock Markets) Rules, 2017. It is pertinent to
note that The Draft Prevention of Cruelty to Animals
(Regulation of Livestock Markets) Rules, 2017 was notified on

16th January, 2017 inviting objections and suggestions from all
persons likely to be affected by it within 30 days. The so called
public spirited organizations and individuals who are
vociferously protesting now did not bother even to examine the
draft let alone registering their objections. In all only 13
representations were received by the ministry. In notifying the
Rules, the Government of India was acting in terms of the
suggestions made by the Supreme Court of India in the Gauri
Maulekhi v. Union of India and others

: Under these Rules now notified, beef as
~ food has neither been banned or prohibited
nor has it prevented slaughtering the
animals covered thereunder for one’s
.| consumption. The Rules are just an attempt
to prevent commercial exploitation of these
animals and cruel treatment to livestock.
There are similar Rules made under the very Act even in respect
of rearing and transportation of chicken to prevent cruel
treatment to birds. It is surprising when one set of rules
receives huge adverse public attention when the other one gets
neglected when both are made with the same intent and to
achieve same object.

Abatement of Criminal Appeal on death of Accused

1. The Supreme Court by dismissing the review petition filed
by the State of Karnataka in the case of J.Jayalalitha and
others missed an opportunity to settle law regarding
abatement of criminal appeal filed before the SC with leave
under Art. 136 of the Constitution of India on the death of
the accused. Apart from the question as to whether a

___crminal appeal filed with leave under Art. 136 will ever
abate on the death of the accused, this particular case raised
other equally important question regarding alleged
abatement where death has taken place long after conclusion
of the arguments and the judgment was reserved.

.- In this case the trial Court found all
the four accused guilty of all the
charges framed against them and
sentenced each of them to undergo
imprisonment for 4 years. In
addition, the Court imposed a fine of
Rs.100 crore on Al and Rs.10.00 crore
each on other three accused.

3. On appeals filed by all the accused,
Karnataka High Court set-aside the
judgment of the trial Court and
acquitted all the accused of charges

N

framed against them. B.V.Acharya
4. The State challenged the judgment of ~The author was the
the HC by filing SLPs before the apex Special Public

 Prosecutor in the
case before the
Special Court, High
Court and the
Supreme Court.

Court. All the appeals were heard
and arguments were concluded on
07.06.2017 and judgment was
reserved. On 05.12.2016 Al expired
and on 04.02.2017 the Supreme Court
pronounced the judgment allowing ;
the appeals and setting aside the judgment of the High Court.
The SC agreeing with all the findings of the trial Court held
that the charge of acquisition of disproportionate asset as also
the charge of abatement and conspiracy have been proved. In
the result, it restored the judgment of the trial Court in toto
as against A2 to A4 observing that the appeals so far as Al
has been abated. ;

5. The State filed the review petition challenging that part of
the order by which it is held that the appeal as against Al has
abated. According to the State, when the death of accused
takes place long after the arguments are concluded but
before judgment is pronounced, there will be no question of
abatement of appeal. ' : ’

6. In fact, the Order XXII Rule 6 of the Code of Civil Procedure

expressly states so. This provision cannot be construed as
applicable only to the civil appeals and it is more appropriate
to treat the principle embodied in such rule as a
jurisprudential principle. There are rulings by the SC so
providing in gase of civil appeals and also Election Petitions.

‘7. There is no principle or authority which can be pressed into

service to hold that a different view is possible in the case of
criminal appeals. It can be safely concluded that there is no
constitutional or statutory provision providing for
abatement of appeal before Supreme Court more so, where
such death takes place after the judgment is reserved.
Therefore, abrupt conclusion of the Supreme Court that the
appeal as against ] Jayalalitha has abated was recorded
ignoring the above said principle of law. This finding is also
not preceded by any arguments at the bar. Principle of sub-
silentio is thus applicable to the facts of the present case.

8. In the circumstances, it would have been appropriate for the
apex Court at least to afford an opportunity to the parties to
address arguments on this question and take a suitable
decision. However, the Court was pleased to dismiss the
review petition on merits, rejecting the request for oral
hearing. - ° ’ :

9. It is to be noted that a case regarding acquisition of
disproportiohate asset by a public servant which is made
penal under the Prevention of Corruption Act stands on
slightly different footing than an ordinary criminal case. In
such a case of death of convict though it is not possible to
send him/her 6 jail for serving sentence, convict’s legal
representatives cannot be allowed to enjoy the fruits of the
crime. The law provides for payment of fine as also
confiscation of the'illegally acquired property which is
possible only on conviction. The judgment of the Supreme
Court has set a bad precedent helping the corrupt public
servants. This is a retrograde step in the march towards
eradication of corruption in public life.

The reason for review petition by State of Karnataka

10.In the section of media an erroneous impression is created
that the State of Karnataka in its greed has filed the review
petition with a view collect fine amount of Rs.100 crores
imposed on Al by the trial Court. The case in question
relates to State of Tamil Nadu and the State of Karnataka
had to step into the case only on account of the direction of .
the Supreme Court which has transferred the case to
Karnataka on a finding that the process of justice g
was being subverted in Tamil Nadu because the ’.’,4
main accused held the post of Chief Minister of the g5
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A Case for Introspection

he Karnan case is most unfortunate for the system. It

. raises many questions the answers to which are not to be
easily found. History was created by suo motu contempt
proceedings being initiated against a sitting judge of the High
Court, culminating in his being convicted and sentenced to
imprisonment. In the process the greatest victim has been the

judicial system. The events that unfolded presented a dismal .

picture.

It is quite strange and incomprehensible that inspite of his
barging into and shouting in the Chief Justice’s court room
which is clearly contempt in the face of the court no action was
initiated against him. Neither was action for misconduct -for his
removal- set in motion. Even when he purported to stay his

Justice Karnan’s various actions undoubtedly amount to

gross misconduct. But conduct of a judge is not to be discussed
anywhere except in Parliament on a motion for his removal. No
motion for his removal was initiated but his actions and conduct
were the subject matter of discussion. This was definitely a case
to be referred to Parliament for the judge’s impeachment.
Parliamentarians could have moved for his removal. Even if he
is guilty of contempt, the question remains whether the
procedure for pronouncement of guilt and punishment has been
followed. It is doubtful whether this has been done fairly.
While holding him guilty of contempt the order does not say
what is the contempt committed. It is a cryptic order. Reasons

are to follow but a detailed order has not come out as yet.

transfer order nothing was done. Later
following his letter to the Prime Minister =
levelling corruption charges against judges |
of the superior judiciary, a special 7-judge |
Bench comprising the senior most judges of |
the Supreme Court was constituted and in
an unprecedented and extraordinary move |
suo motu contempt action was initiated |

against him and he was also deprived of ‘
judicial and administrative work as a judge. |
It is highly suspect whether his actions for '

which proceedings were initiated amounted to contempt Thls

issue- a slippery slope- remains unanswered. The Supreme
Court has no supervisory or disciplinary jurisdiction over the
High Courts. It has only appellate jurisdiction in matters judicial.

The High Courts are not subordinate to the Supreme Court.

Hence the Supreme Court ordering that thé judge should not
discharge any judicial or administrative work is constitutionally
suspect and does not seem to pass muster. That is the sole
function and prerogative of the Chief Justice as master of the
roster. There have been instances earlier in 1990 of judges both
in the Supreme Court and the High Court being denied any
work. But that was done by the concerned Chief Justice on the
administrative side. The Supreme Court seems to have gone
overboard. Unfortunately these days the High Courts have also
been conducting themselves as inferior/subordinate to the
Supreme Court. In earlier times Supreme Court judges
commanded respect not because of their position but for their
scholarship, competence and integrity. '

What may not have been contempt when proceedings were
initiated, can amount to contempt by reason of certain
developments. Contempt may have been committed during the
pendency of the proceedings. The judge purported to hold the
Supreme Court judges as accused, find them guilty of various
offences and sentence them to imprisonment. This appears to be
a clear case of contempt of the Supreme Court following which
the Supreme Court found him guilty of contempt and sentenced
him to six months imprisonment. Perhaps the Court was left
with no option. But it has not shown anyone including the
Supreme Court in good light. Issues of great moment arise and
remain unanswered.

Not duly stamped document...

be impounded. It permits examination and impounding.
This power, the Court held, can be delegated by the
High Court to any officer on its behalf. Delegation
permissible under Proviso (b) of sub Section (2) of
Section 33 is only to examine instrument for purpose of
determining as to whether instrument is duly stamped or not
~ and for impounding the same. But adjudication as to correct
stamp duty is a pure judicial function which can not be delegated
to any one, ruled the Court. Examination is a judicial function,
said the Court. It further ruled, “A judicial function has to be done
in a judicial manner”. Judge has to perform this function after
hearing counsel for parties, declared the Court.

PerSpectwe‘

vsudhishpai@gmail.com

The gag order against the media is quite unfortunate. The
Court has not lived up to its reputation as the custodian of
our fundamental freedoms. There is no necessity for such
direction. It appears to be unwarranted and unconstitutional.
The order defies and negates all that the Supreme Court has
stood for in its free speech
jurisprudence. :

The more important and
disturbing issue is regarding the
system-of judicial appointments
in the superior judiciary.

V. Sudhish Pai

Karnan did not appoint himself. That a person like him guilty of

many misdemeanours can be a High Court judge exposes the
weaknesses in the system and calls for a serious review of the
process of appointment. The system and the persons who made
him g judge are answerable at the Bar of public opinion and
history. We are painfully reminded of the inadequacies and ills
of the Collegium system which has been so emphatically and
enthusiastically entrenched by the Court. Macaulay’s
admonition - reform that you may preserve -comes home with
a strange poignancy. At stake is the credibility of the system
and those comprising it.

Declining to make judicial review of technical evaluation of
experience and expertise of an unsuccessful bidder in techno-
commercial bid, the apex Court recently said “Technical
evaluation or comparison by the court would be
impermissible”. Thus, Court declined to tread on an area
which does not belong to judiciary.

NTPC had invited bids for development and operation of
three coal mines. The scope of the project was to carry out
mining operation on turnkey basis comprising activities like
mine planning, quality control, drilling, ripping etc.,

One of the unsuccessful bidder challenged the bidding
process as the NTPC had formed an opinion that the said
bidder was technically non responsive.
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Running business...

frame assessment order. :

Assessee’s appeal to the Commissioner of Appeals ended in
favour of the assessee. The Commissioner held that when it is an
undisputed fact that the assessee has sold its entire running
business in one go with its assets and liabilities at a slump price,
Sec. 50(2) of the Act did not apply to it. The Revenue felt
aggrieved by the order in the appeal appealed to the Income
Tax Appellate Tribunal. The Tribunal confirmed the order so
also the High Court. The Revenue then brought the matter to
the apex Court.

The Court examined the legal position as espoused in the
decisions of Artex Manufacturing company of the year 1997 by the
apex Court and Premier Automobiles Ltd., of the year 2003 by the
Bombay High Court. The bench held that the Bombay High
Court judgment aptly explained the legal position with regard
to application of Sec.50(2) or Sec. 48(2) when assessee sells his
entire running business at slump price. The bench holding that
the judgment correctly summarises the legal position applicable
to such facts, dismissed the appeal to conflrm deduction claimed
by the assessee.

Minority educational institutions...

appoint a qualified person of its choice as principal, it is
not open to it to act arbitrarily or unfalrly in
consideration the eligible candidate.

The Court examined the provisionsin Arts. 16, 30
and 226 of the Constitution of India. The Court held that when
autonomy or right of choice of an institution face grievance of
citizen treated unfairly, Court leans in favour of the latter. It
said “Grievance of a citizen that he was treated unfairly cannot
be ignored...”. Even the exercise of choice has to be “fair, non
discriminatory and rational”, ruled the Court. Under the
constitutional scheme a minority institution is free to appoint
any one as principal without bound by the rule of seniority, but
to act with fairness has not been dispensed with, held the Court
ruling in favour of the appellant.

Exception 4 to Section 300 of the Indian Penal Code applies
in the absence of any premeditation, said Supreme Court
recently. The Court clarified saying, “The exception
| contemplates that sudden fight shall start upon heat of
passion on sudden quarrel”.

Except the four categories of exempted cases, Sec.300 of [PC
mandates, all culpable homicides are murders. Exception 1 has
four proviso to it. The proviso reads, “Whether the
provocation was grave and sudden enough to prevent the
offence from amounting to murder is a question of fact”. It is
clear therefrom that a homicide resulting from fight under
grave and sudden fight is not murder. =~

Throwing light on this aspect of law, the apex Court ruled
that ‘sudden fight started upon heat of passion on sudden
quarrel’ falls in the fourth category. It further reasoned that in
such cases “heat of passion... clouds men’s sober reason and
urges them to deeds which they would not otherwise do”.

To
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Delay attributable...

Protection Act as beneficent legislation the Court held
...”The provision of limitation in the Act cannot be strictly
construed to disadvantage of a consumer....”

‘The ruling of the Court on application of provision of
limitation to consumer comes with a qualification. The Court
further said that where the OP itself caused the delay, the delay
cannot be construed to disadvantage of consumer. “...where a
supplier of goods or services itself is instrumental in causing a
delay in the settlement of the consumer’s claim”, in such cases,

- delay shall not be attributed to the consumer alone, opined the

Court.

The Court was dealing with the appeal filed by an Insurance
Company which suffered an adverse order at the hands of
National Commission in the complaint filed by a consumer. The
consumer had taken two policies from the Insurance Company
to cover the risk of loss to its factory, building, residential
quarters, raw material, stock, goods finished and semi finished
stock in Kolkatta. The policies included damage or loss due to
flood and inundation. There was incessant rain in the city
during first week of August 1992 when rain water accumulated
inside and around the consumer’s factory and caused
considerable damage to raw material, stocks and goods,
furniture, etc. The consumer duly lodged claims under two
policies with the insurer.

The insurer appointed a surveyor. The surveyor took around
14 months to conduct survey and submit report. For reasons not
disclosed, the insurer did not accept the report but appointed
another surveyor. The second surveyor took another year’s
time to hold survey and report. Both reports quantified loss to
the tune of Rs.24 lacs, but i insurer paid nothing to the policy
holder.

The consumer ultimately served a notice seeking damages at
Rs.25lacs and after expiry of notice period, filed complaint
before the National Commission.

One of the defence of the insurer was that the complaint was
barred by condition No.6(ii) of the policies.

The Commission however, rejected all the contentions raised
by the insurer and allowed the complaint,

In the appeal to the apex Court, the insurer again relied upon
condition No.6(ii) of the polices. They read, “In no case
whatsoever shall the company be liable to for any loss or
damages after the expiration of 12 months from the happening
of the loss...” But the apex Court refused to treat the either this
condition or the limitation of 2 years incorporated in Sec. 24-A
of the Act to the detriment of the consumer. He ruled thatitisa

_case where the Opposite Party has contributed for the delay
beyond two years By not acting upon the two surveyors’ report.
Having come to this conclusion, the appeals of the insurance
company were dismissed. '

Abatement of Criminal Appeal....

, State. Thus, the Supreme Court-declared that the State
of Karnataka is sole prosecuting agency in the case. It
¥ is only in obedience to the order of the Supreme Court
that State of Karnataka has performed its role as sole
prosecuting agency, so that there was fair trial of the case.
The State of Karnataka had not individual interest in the
matter. The fine amount collected as also the confiscated
assets could only benefit to the State of Tamil Nadu and the
State of Karnataka is not a beneficiary. The State of
Karnataka filed the review petition as it felt that an important
question of law has been erroneously decided. It chose to do-
so only to fulfill its legal obligations. State of Karnataka can
have the satisfaction that it effectively performed obligations
imposed on it by the Supreme Court.
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