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Passive euthanasia now legal

A constitution bench of the apex Court recently recognized
“that termmally ill patients have right to refuse treatment. Terming
this as ‘passive euthanasia’, the Court laid down a set of
guidelines to enable patients to embrace death in a natural way.
The verdict ruled that an adult under treatment in conscious
mind can refuse to take further medical treatment or voluntarily
decide not to take medical treatment at all. It also permitted
issuing medical directive- also known “Living Will”- in
expectation of life threatening decease expressing executant’s

wish that her or his near and dear should not provide treatment.

if the executant is not in conscious state of mind. Adults who
know about their chances of slipping into a permanent vegetative
state or not recovering at all from deadly deceases may execute
medical directive. Defining medical directive, the bench said,
“The purpose and object of

Amendment to Karnataka
Money Lenders Act
-constitutional: SC

Having dealt with five appeals that questioned the legality of
certain amendments, a two judge bench of the apex Court
recently opined that these amendments to the Karnataka Money
Lenders Act, 1961 and Karnataka Pawn Brokers Act, 1961 are .
constitutional and opposed to the spirit of Art. 14 of the
Constitution of India.

Certain provisions of these Acts of the year 1961 were
amended in 1998. By these amendments money lenders and
pawn brokers were required to make interest free deposit with
licensing authorities. Though the amendments were of 1998, the
amendment Act provided to deem that they were inserted from

advance medical directive is to
express the choice of a person
regarding medical treatment in an
event when he loses the capac1tyf .
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~ Foreign national can

succeed to property in Indla;

“There is no prohibition for succession of property in India by,k X R 3 th S C t
arnataka had file appea s in the upreme our

forelgn national by inheritance”, ruled the apex Court recently. It
was interpreting certain provisions of the Indian Succession Act,
1925. Referring to the provisions of the Act, the Court further
said, “This Act does not bar the succession of property of any
Indian Christian by a person who is not an Indian national”.

The Court was considering an appeal where the question was
whether certain B.C. Singh acquired any interest in the property
left behind by his deceased wife Dr.Stella Lillian Singh. The
question arose in the backdrop of the following facts. Certain
J.M.Utarid was occupying the property belonging to Dr.Stella
Lillian Singh and her husband B.C. Singh. It was purchased by
Singh couple jointly. After the demise of Dr.Stella Lillian Singh,
her husband B.C.Singh filed a suit for possession of the property
- and for damages from J.M. Utarid and his sons. The plaintiff

. termed the defendants as lincensees and averred that the license

has been terminated. He claimed that in the absence of any
issues in the wedlock he acquired the property of his wife,
Dr.Stella Singh. The suit was defended by the defendants on the
ground that J.M. Utarid was a distant kindred of Dr.Stella Lillian
Singh, after her death J.M.Utarid acquired 1/4th share in the
property by way of succession, thus, he became a co owner with
the plaintiff and hence, the plaintiff is not entitled to any relief.
The parties had a roller coaster ride in the trial Court

and in the appellate Courts. While the trial Court
dismissed the suit, the first appellate Court allowed the
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Legal proceedings were
initiated before the Karnataka
' Hrgh Court challengmg the

judgment had further directed the state to make. approprlate
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which have now been decided.
‘Don’t deny policy c.over for
genetic disorder’: Delhi HC

In one of its recent verdicts the Delhi High Court has called

" upon the Insurance Regulatory Development Authority (IRDA) to

have a re look at the practice of excluding genetic decease from
insurance policy cover. Most policies have exclusionary clauses-
some times upto certain number of years- that deny insureds’"
claims if they suffer from such disorders.

“The exclusionary clause of ‘genetic dlsorders, in the
insurance policy, is too broad, ambiguous and discriminatory —
hence violative of Article 14 of the Constitution,” said the Court
considering one of such policy conditions.

Considering the effect of excluding deceases due to genetic
reasons, the Court held, “In effect, it would mean that large
swathes of population would be excluded from availing health
insurance which could have a negative impact on the health of a
country”.

The High Court’s verdict came on a petltlon filed by United
India Insurance Company Limited challenging an order directing
it to honour the medical claim of a person who was suffering
from genetic disorder.
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the year 1991 upheld conshtutxonahty of Sec 7-A of the Karnataka a% e
" Money Lenders Act and Sec. 4-A of the Karnataka Pawn Brokers
. Act but declared that money- lenders and i pawn brokers are... i
__entitled to interest on the deposit at the prevailing rate. The o
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‘Declaration of faith must
to join services’ : IHC

In one of its recent verdicts Islamabad High Court mandated
that declaration of faith is compulsory before joining civil, armed
services and judiciary. : r

"Citizens applying for jobs in state institutions must take an
oath which ensures compliance with the definition of Muslim
and non-Muslim provided in the Constitution," the order read.

The verdict further ordered that the National Database and
Registration Authority shall set a deadline by which date citizen
can correct the religion specified on their identification
documents. ‘ - 3

The High Court was interpreting Khatm-i-Nabuwwat (oath)
in the Elections Act 2017. The Court said that all citizens can be
easily identifiable by their faith and that applicants for public
offices should declare their beliefs before being considered

-eligible. " '

Justice Shaukat Aziz Siddiqui, ruled that the Constitution
grants "complete religious freedom, including all the basic rights
of the minorities (Non-Muslims)" and that the state was bound

' to "protect their life, wealth, property, dignify and protect their
assets as citizens of Pakistan". He then reiterated that citizens'

failure to declare their true faith was against the spirit and
requirements of the Constitution.

Justice Siddiqui further said that it was alarming that one of
the minorities was often mistaken for being Muslims due to their
names and general attire. He said this "can lead them to gain
access to dignified and sensitive posts, along with benefits." By
making it mandatory for citizen to declare their faith, the verdict
reasoned that only Muslims can be selected for ‘dignified and
sensitive posts’. >

Well wisher of the month
C.R.Gopala Swamy, Advocate, Bengaluru

&  Sec.15(2), Right to Fair
’i": Compensation and Transparency in
¥ Land Acquisition, Rehabilitation and
@*y o Resettlement Act, 2013-filure on the
el $n®  part of Collector-neither giving
opportunity to landowners nor submitting
report to Government-is acquisition proceeding illegal?

By notification issued under Sec. 11 of the Act, state of HP
sought to acquire certain lands from owners for a public
purpose. The landowners filed their objections to the proposed
acquisition as contemplated by Sec.15 of the Act. Sec. 15(2)
requires the Collector to hold an enquiry by giving opportunity
of being heard to the owners and submission of report to the
Govt. The Collector in question neither held enquiry nor
submitted report to the Govt.

In view of the non compliance of Sec. 15(2) of the Acta
question arose as to the legality of the very proceeding under
the Act. Supreme Court termed the requirement mandatory so
as to make the acquisition proceeding legal and inconformity
with the provisions of the Act. '

Retirements

'|@ After serving 14 years as a Judge of Karnataka High Court
Justice B.S.Patil retired on 31-05-2018.

@® Justice B.Sreenivase Gowda retired on 16-06-2018 as a
Judge of Karnataka High Court.

@ Justice ] Chelameswar retired on 22-06-2018 as a judge of
the apex court. ]
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Death penalty to child
rapists in Raj

Rajasthan Government recently approved a bill that provides
for death penalty to those convicted of raping girls under 12
years of age.

State Home Minister Gulab Chand Kataria introduced The
Criminal Laws (Rajasthan Amendment) Bill, 2018 on 8th March
this year in the assembly. It was passed in the House by a voice
vote following a debate. The bill seeks to add section 376-AA in
the Indian Penal Code, titled, “Punishment for rape on a woman
up to twelve years of age”. It says, “Whoever commits rape on a
woman up to twelve years of age shall be punished with death,
or rigorous imprisonment for a term which shall not be less than
fourteen years but which may extend to imprisonment for life
which shall mean imprisonment for the remainder of that
person’s natural life, and shall also be liable to fine.” .

Explaining the amendment Rajasthan Home Minister GC
Kataria said,- “We have made two amendments in the case.
Added life sentence & life imprisonment for convicts in offenses
against girls below 12 years of age, also made a provision that
convict can’t leave the prison for life even after completing 14
years of sentence”.

A similar provision, 376-DD, will be added for gangrape. In
the ‘Statement of Objects and Reasons’ for bringing in the Bill, the
government said, “It-has come to the notice of the State
Government that the offence relating to child rape and child
gang-rape are taking place every now and then. Such crimes are
heinous and turn the life of the victim into hell.”

Two more states, Madhya Pradesh and Haryana have already
taken steps to impose death penalty to child rapists. Maharashtra
and Karnataka are also considering death penalty for child
rapists.

Recent data from the National Crime Record Bureau (NCRB)
shown a steady rise in offences against children in Rajasthan. The
state has justified the amendment in the light of data from NCRB.

...Karnataka Money Lenders Act...

The Court agreed that the profession of money
lending is a trade. It also agreed that the restriction i
usurious. But at the same time it declined to concede that
onerous restrictions cannot be imposed on the trade by
mandating deposit of money which carries no interest. The
judgment said, “Profession of money lending, may be a trade, but
onerous restrictions may be placed on such trade which is
definitely usurious” Considering the nature of the trade, i.e.,
money lending, the Court ruled that though restrictions are
onerous, they are reasonable. The Court also looked at the
question from the point of legislative competence. It said
legislature is competent to impose such restriction if it wants to
make any particulartrade or profession more difficult for people
to engage in. “Legislature in its wisdom can decide whether it
should make it more difficult for people to engage in business of
money lending and pawn broking”, held the Court to uphold
the validity of amendments to both enactments. The Court
further declared that collecting interest free deposit is permissible
to license this profession.

—

New AG takes over |

Senior advoctate, Udaya Holla, has taken over as the new
Advocate General of Karnataka. He replaces M.R.Naik. It is
pertinent to mention that Udaya Holla has previously
qunctioned as Advocate General on three occasions.
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Supreme Court and the Concept of Floor of the House

he despairing words of George Orwell , “We have sunk

to a depth at which restatement of the obvious is the first
duty ...,” come home with a strange poignancy. Certain obvious
and settled legal positions may be restated without the need for
apology in the context of the Supreme Court order in the
Karnataka Government formation case.

The Chief Justice of India constituted at midnight a special 3-
judge Bench which took up the Art 32 Petition at 2 am and
passed an interim order at 5.30 am. All this is open to serious
question on its constitutionality and necessity.

The matter is, of course, pre- eminently amenable to judicial
review. But Art 32 is invocable only for protection of
fundamental rights; infraction of what fundamental right was
being agitated is incomprehensible. When citizens approach the
Supreme Court for real violation of their fundamental rights for
the protection of which the Court is constitutionally constituted
the sentinel on the qui vive, the Court relegates parties to the

High Court thus abdicating its duty and
function. But here was a midnight sitting
wholly unwarranted and unnecessary. The
Chief Justice of India by constituting that
special Bench and directing a hearing at
that unearthly hour possibly sought to
demonstrate his impartiality which the
Opposition seemed to have been
questioning. Yakub Memon’s Petition
heard past midnight in 2015 by a Bench
presided over by the present CJI stands on

a different footing. Whatever the merits or otherwise of that
case, the impending action there was irreversible. Chief
Ministers and other Ministers taking oath and assuming office
are not irreversible phenomena. If such action suffers from any
infirmity that can always be set at naught.

But a far more fundamental conundrum is the Court’s
direction that the floor test be conducted by the pro tem
Speaker at 4 pm on May 19th. It is now axiomatic that such test
is to be only on the floor of the House and nowhere else. It is
necessarily a proceeding of the House or transaction of business
in the House. Constitutional law prescribes that only after it has
been opened by the Head of State with his opening address the
House can transact any business.

The well settled constitutional position is: The first meeting
of the House takes place on the day on which the opening
address under Art 87(1) / 176(1) is delivered and the House
informed of the causes of its summons; and not on any earlier
day when members are summoned to take their oath. The
session is not opened and no public business can be transacted
in the House until the opening address is made. The opening
address corresponds to the ‘Speech from the Throne’ in
England. The House is constituted with a notification under the
Representation of the People Act. But the commencement of the
first session is after the members take their seat by taking oath
and the Speaker is elected. The House is then ready to hear the
opening address and to proceed with the initial business of the
session. Otherwise there can be no legal beginning of a new
Parliament. It follows that before the President/ Governor who
is an integral part of the legislature has finished the opening
address and charged the legislature with the agenda for
transacting its business (though the House is not confined to
discuss only those issules mentioned in the address), no member
can ask questions or make any comments in exercise of his rights
which would commence only after the session has been opened.
The opening address is a mandatory requirement and failure in
that regard would be breach of a mandatory constitutional
provision and purported proceedings, if any, in the House
would be a nullity.

A vote of confidence is business of the House where

members exercise their rights as members. Therefore, it cannot
happen before the opening address. Furthermore, the vote is to

take place and the confidence or lack of it in the Ministry is to
be determined only on the floor of the House. ‘Floor of the
House’ is a term of art which in law means in the context of our
constitutional scheme that it is the House of the legislature duly
constituted and constitutionally ready and competent to
transact business. That stage is reached only after it has been
opened by the address of the Head of State and informed of the
causes of its summons. '

It is thus clear that the direction that the pro tem Speaker
conduct the trust vote before the opening address is
constitutionally untenable and the consequent vote cannot be
deemed to be a proceeding of the House and is a nullity. This is .
not a procedural irregularity but a substantive illegality. The
trust vote going either way would have been a nullity. That it
was not won by Yeddyruppa only underscored and
demonstrated the inevitable. The same result would have been
achieved more legitimately by completing the constitutional

7 process of electing the Speaker and the opening address being
| delivered and then taking up the vote of trust immediately

thereafter. Kumaraswamy winning the vote before the opening
address by the Governor is nonetheless a nullity again. Itis a
different matter that he may have the numbers and command

the confidence of the majority.
: &
Perspective

All this would never have
V. Sudhish Pai

arisen if only the Governor
realized that he has to invite
vsudhishpai@gmail.com

- someone who can command the’

confidence of the House and
provide a stable government. Politics is the art of the possible
and a game of survival. In a post election scenario with no single
party getting a majority, the coming together of groups of
legislators who can muster the support of the majority in the
House cannot be condemned altogether. After all, the end aim

_of elections is to be able to provide a government and to make

democracy work. The argument about the Governor’s discretion
may be specious in the context. Discretion is judicious and not-
whimsical and exists only when there is a choice between more
than one lawful and reasonable alternative. ‘
The Court’s direction may have achieved many things
desirable, like it prevented the alleged horse trading. But the
process of achieving good by constitutional adjudication is
equally important. Whoever may be the winner, the loser is
constitutionalism. This is nothing to say about the desirability of
the measure but the question is one of legitimacy and propriety.
It has solved an urgent problem but a faint crack has developed
in the foundation of éur system. The approach of being
pragmatic instead of warrying about theoretical niceties can
grow and become a distortion of constitutional government and
undermine the neat but delicate constitutional balance.
Constitutional democracy is built and nourished by
strengthening institutions and processes. Adhoc measures,
instead of strengthening, wbuld tend to impair systems and
institutions. What appears to be expedient and welcome in a
given situation but which does not adhere to the constitutional
process will pervert the constitutional scheme and edifice.
“The Supreme Court is,” said Dean Rostow, “an educational
body and the Justices are inevitably teachers in a vital national
seminar.” But sadly, the mandatory constitutional requirement
of the opening address before the House can transact any

-business does not seem to have been brought to the Court’s

notice by counsel nor noted by the Court. The Court’s order, it
would appear, is governed by what is lazily assumed or hastily
glimpsed or piously hoped and unconstitutionality has been
adorned with the apparel of constitutionalism.

The still larger issue remains - whether a Court can issue
such directions to the House or the Speaker regarding the
business to be transacted or set the agenda. The House g
is the absolute master of its affairs, its proceedings §
and the time and manner of conducting them. Such ¥
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Foreign natlonal...

suit and decreed it in favour of the plaintiff. The High
Court in the second appeal reversed the finding of the first
appellate Court. By then the original plaintiff and defendant
No.1,J.M. Utarid were dead and their legal representatives were
brought on record.

In the appeal in the apex Court it was contended by the
appellant, B.C.Singh that after the death of his wife, it was he
- who succeeded to the property. It was further argued that even if

J.M. Utarid is a kindred of deceased Dr.Stella, ].M. Utarid cannot
succeed to her estate when she also left behind Ida Utarid; a
sister. It was further argued that at best J.M.. Utarid was a
distant kindred compared to Ida Utarid and hence not entitled to
succeed to the property of Dr.Stella Singh. The defendants-
respondents on the other hand argued that even if Ida Utarid is
a sister of deceased Dr.Stella Singh, she can not succeed to the
property as she is a Pakistani national. They further contended
that since Ida Utarid is disentitled to inherit by succession, it was
]J.M.Utarid who succeeded to 1/4th share in the estate of Dr.Stella
Singh and he became a co owner with B.C.Singh. They further
contended that since since J.M.Utarid was co owner he was not
a lincensee as averred in the plaint.

The Court carefully considered the subm1ss1on of the learned
counsel made at the Bar and perused the material placed on
record.

Considering the fact that Dr.Stella Singh was an Indian
Christian Court came to the conclusion that the provisions of the
Indian Succession Act, 1925 applies to the facts of the case. The
Court therefore, examined the definitions of ‘Kindred or
consanguinity’, ‘Lineal consanguinity’ and ‘Collateral
consanguinity’. It also examined Sec. 33 of the Act which is titled

“Where intestate has left widow and lineal descendants, or

»w1dow and kindred only, or widow and no kindred”: The - |
Court also. con31de1ed effect of Sec. 35 which states thata

husband surviving his w1fe has the same rights in respect of her

e property, if she dies intestate, as a widow has in respect of her
" husband’s property, if he dies intestate.
The Court took a look at the undisputed facts of the case. It

noticed that B.C.Singh has already had half share in the
- property. He being the husband of Dr.Stella Singh, would succeed
half of the sharein the property held by her as provided under
Sec. 33(b) readwith Sec. 35 of the Act. Thus, he holds 3/4th share
in the entire property, concluded the Court. The question was
“...what happens to the remaining 1/4th share in the property?”
To answer the question, the Court looked at Sec. 47 of the Act
which provides for devolution of the property where intestate
has left neither lineal descendant, nor father, nor mother.
According to this Section in such case, the property of the
" deceased would be divided between the brothers and sisters
equally. In the instant case, noticing that Dr.Stella Sigh left behind
her sister Ida Utarid and further noticing that even if she is a
Pakistani national there is no bar in law for her to succeed to the
property, answered the question holding that 1/4th share of
Dr.Stella Singh’s property goes to Ida Utarid and not to
J.M.Utarid even if he was a kindred. Having come the conclusion,
the Court decreed the suit of the plaintiff.
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Passive euthanasia...

meaning of right to life covered by Art. 21 of the
Constitution of India.

A five-judge Constitutional bench made clear that these
guidelines will be in force till legislation is passed by Parliament
to deal with the issue of ‘euthanasia’. It was because in the
course of the hearing of the petition, the Central Government
informed the apex Court that it is in the process of drafting a bill
to allow passive euthanasia. The Medical Treatment of Terminally
11l Patients (Protection of Patients and Medical Practitioners) Bill,
is based on the Law Commission of India’s Report No. 241. But
the Government is not in favour of granting right to citizen to
write “Living Will”.

A two judge bench in Aruna Shanbaug in 2007 had ruled that
while active euthanasia is not permissible in India, passive
euthanasia is permissible since it is not expressly barred. Making
a difference between the two, the ruling then had said that active
euthanasia “entails the use of lethal substances or forces to kill a
person, e.g. a lethal injection...”. This means that a terminally-ill
patient is administered a lethal drug or substance intentionally in
order for them to pass away peacefully. Passive euthanasia does
not include any affirmative action but merely declining to take
treatment allowing oneself to pass away in a natural way.
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Lahari Advocates Forum will be conducting a law quiz
for advocates on 20th July 2018 at YMCA, Nrupatunga
Road, Bengaluru. Each team will comprise of 2 Advocates.
The qualifying round will be a written one out of which 8
teams will be selected for the semi final round. 4 teams will
make it to the Final round. The first prize will be Rs.
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Supreme Court...

directions have been complied with and desirable
results achieved. But desirability is not the test of :
power. As the Supreme Court said, nothing that flows from a
law is an evil. By the same yardstick nothing that is not

. permitted by the law can be good. Such directions are abided by

as a matter of grace and courtesy, not because they are binding
and inviolate. The legislatures could lawfully ignore them.
Government formation is to be initiated in Rashtrapati /Raj
Bhavan. The relation‘between the executive and the legislature
is more political than legal. The political process must have its
play. The judiciary is not the monitor and has hardly any role in
this area. To even imagine, let alone concede, that in matters
concerning the people arwd the political process, the judiciary has
greater, or any, wisdom is a dangerous proposition to live by.

Justice Krishna Iyer, one of our most distinguished and
radical judges wanted judges to solemnly remind themselves of
the exhortation of Charles Warren, the historian of the American
Supreme Court that however the Court may interpret the
Constitution, it is still the Constitution which is the law and not
the decision of the Court. -

We regret to inform the sad
demise of the following
® On 25-05-2018 V.R.Ranganath, Advocate, passed away at
Bengaluru.
@® On 19-06-2018 R. Narayana, (85) Advocate, passed away at
Bengaluru.
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