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UCCnot only legal document
but also instrument of social
change: J | Nageswara Rao

Uniform Civil Code (UCC) if implemented ‘would not only
be a legal document but rather would constitute an instrument
of social change’, said Justice L.Nageswara Rao addressing the
10th P.G.C. Chengappa memorial lecture organised by Lahari
Advocates’ Forum, Bengaluru.

J| L. Nageswara Rao, a sitting judge of the Supreme Court
of India was invited by the Forum to deliver the 10th guest

lecture during first part of February in memory of its first

Karnataka’s reservation policy
in promotion struck down

Giving a severe blow to Karnataka Govt’s legislative plan to
provide reservations in promotional posts to population of SCs
and STs, the apex Court recently struck down the law providing
for reservation in promotion in Government service as
unconstitutional. It held Sec. 3 and 4 of Karnataka
Determination of Seniority of the Government Servants
Promoted on the Basis of Reservation (To the Posts in the Civil
Services of the State) Act, 2002 and Rule 4 and 4A of the
Karnataka Government Servants (Seniority) Rules, 1957 to be
opposed to the law of equlity.

Sec. 3 and 4 of the Act and Rule 4 and 4A of the Rules
provided for doing away with “catch up” rule and also provided

president.

Delivering the - lecture
captioned, ‘Decoding the Uniform
Civil Code’, the speaker

examined many legal aspects of
the UCC sans touching political
posturing by the opposite sides of
the debate. Political stand on the issue is “... not only
unnecessary but also undesirable to discuss”, said the
speaker indicating to confine his examination only to
legal aspect of the matter.

Otrder for retrial appellate
Court’s power: SC

SC recently ruled that the power to order for re trial of
- criminal case is available to appellate Court. Clarifying, the apex
Court ruled that while exercising power under Sec. 386 of the
Code of Criminal Procedure, appellate Court may apart from
confirmation or setting aside the order impugned also order for
re trial of the case albeit in exceptional cases. Ultimately,
miscarriage of justice is the only ground that should necessitate
order for re trial, noted the Court.

Requiring the appellate Courts to find out Iapses
either in conduct of investigation or in the conduct §
trial of cases the SC said “.... ‘examine the evidence
and arrive at an mdependent finding based on

3 gtﬁ year of publication

for consequential seniority
against roster points. To that
extent they have been held to be
unconstitutional.

The Act was challenged
way back in 2002 before the Karnataka High Court and then
before the Supreme Court. The question was referred to a larger
bench. In October 2006 the bench decided the matter holding in
favour of the constitutional amendments made to provide for

- reservation in promotion. But individual matters were remitted

to the appropriate benches. Thus cases arising from Karnataka
were remitted back to the Kar. High Court for deciding the
question of validity of the said enactment. The High Court
upheld the validity of the enactment. While hearing the matter,
the High Court framed the question for determination as
follows: '

“Whether the State Government has shown the
compelling reasons, namely, backwardness, inadequacy of
representation and overall administrative efficiency before
making provisions of reservation = for  Scheduled Castes
and Scheduled Tribes in matters of ~promotion  and as to
whether the extent of reservation provided for promotion in
favour of the persons belonging to Scheduled Castes
and Scheduled Tribes at15% and 3% respectively, in
Karnataka is ]ustlfled7"

Islamabad High Court bans Valentine’s Day celebration

Islamabad High Court in Pakistan barred Valentine’s Day
celebration in pubhc places and govemment offices in the
country.

By its order that was delivered a day before the V day,
Justice Shaukat Aziz also directed all print and electronic media
to “stop all Valentine’s Day promotions immediately”. The
Court further directed Pakistan Electronic Media Regulatory
Authority (Pemra) to monitor all mediums and send out
notifications banning any related promotions.

The order of the Court came on a petition filed by certam,
Abdul Waheed, who pleaded that promotlons on mainstream
and social media for Valentine’s Day are “against Islamic
teachings and should be banned immediately.” The petition

News, articles and other writes up published in this News Magazine are the intellectual property of the News Magazine. Any form of reproduction
thereof by any one without the written consent of the Editor would amount to violation of the provisions of the Copy Right Act, 1957.

prayed for a ban on the celebration of Valentine’s Day in public
places, saying, “in cover of spread of love in fact, immorality,
nudity and mdecency is bemg promoted which is against our
rich culture.”

Every year, in Pak like its south-eastern neighbor Valentine’s
Day draws a mixed response some supporting and celebrating
it, but others opposing its observance. Restaurants, delivery
services and bakeries in major cities come up with Valentine’s
Day promotions. On the other hand, there are those who come
up with anti-Valentine’'s campaigns, such as “Haya Day’ on
university campuses and various ‘Say no to Valentine’s Day’
campaigns throughout the country. ' ()

-Ed.
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e @ Auction sale - rejection of highest
ot bid —whether suit for declaration that
g rejection of bid is invalid
O 4 . Ay maintainable? Sec. 34, Specific Relief

Qn - eC/ Act, 1963

d th Haryana Development Authority (HAD)

invited bids for development of certain commercial tower. Orchid
Infrastructure Developers P Ltd., also participated in the bid and
ultimately, it turned out to be the highest bidder in the auction held on
24.05.2004. It was one of the conditions of the auction that ‘10% of the
bid amount to be tendered on the spot at fall of hammer’. When Orchid
Developers turned out to be highest bidder, it deposited 10% of t’ye bid
amount at fall of hammer. The Developer ultimately received a memo
dated 24.09.2004 purporting to refund 10% amount Rs. 1 1,17,50,000/-
deposited by the plaintiff at the time of auction on the ground that the bid
had not been accepted.

The aggrieved developer filed a suit secking declaration that rejection
f'bid was invalid. While the District Court dismissed the suit, the High
Court reversed the finding of the trial Court and decreed the suit.

In the appeal to the Supreme Court, the apex Court declared that the
suit is not maintainable in terms of Sec. 34 of the Specific Relief Act.
“A bidder unless his bid is not accepted does not acquire any right to get
contract concluded in his favour...” even when his bid is highest and he
has paid the amount, ruled the Court. It further said that in the absence

A,

of a concluded contract a suit by highest bidder is not maintainable.
Merely because HAD accepted 10% of the bid amount at fall of hammer
does not mean that the contract is concluded, held the Court to dismiss

the suit. —_— N

Award- Sec. 11, Land Acquisition Act, 1894-multiple
challenges on the ground of limitation-fate of subsequent
challenges — barred by Or.2 RI.2 CPC — also barred by doctrine
of laches and delays.

Harkishan, land owner objected to acquisition proceedings initiated
by New Okhla Industrial Development Authority. Overruling his
objection final notification under Sec. 6 came to be passed on 7th Jan
1992. This was followed by an award under Sec. 11 of the Act. He then
made a representation under Sec. 48 of the Act. It was also rejected.
Then he went on instituting multiple legal action challenging one or the
other office note/order which ultimately laid challenge to the award
passed under Sec. 11 of the Act. In the third round of litigation initiated
in 2004, Harikishan filed a writ petition before the High Court on the
ground that Award was passed belatedly, beyond the permissible limit of
Limitation Act. He succeeded in convincing the Court that the award
was beyond the period of limitation. In the appeal filed by the Authority,
the Supreme Court took a different view. It said the writ petition in the
third round of litigation itself is not maintainable since it was barred by
Or.2 Rl. 2 of CPC besides being not maintainable by doctrine of delay
and laches :

UCC not only legal document...

Further, the speaker also made clear that in view of
the position he is holding it would not be appropriate
for him to take stand on the hotly debated issue of

implementation of the Code. He, therefore, at the outset
clarified that his speech would only examine rival legal aspects
touching upon the UCC.

After few introductory words about Article 44 of the
Constitution of India which was in the form of Article 35 in the

draft Constitution containing a directive principle to the State to-

implement the UCC, the speaker went on to examine the stand
taken by different religious groups on the UCC and the response
give thereto by Dr. B.R.Ambedkar. The speaker quoted
Ambedkar saying, “... I can cite innumerable enactments which
would prove that this country has practically a Civil Code,
uniform in its content and applicable to the whole of the
country. The only province the Civil Law has not been able to
invade so far is Marriage and Succession. It is this little corner
which we have not been able to invade so far and it is the
intention of those who desire to have article 35 as part of the
Constitution to bring about that change”.

After having noticed the nature, tone and tenor of the
arguments pro and against implementation of UCC in the
Constituent Assembly, the speaker wondered how “...even
today, many of the same arguments continue to be raised by the
supporters and detractors of the Uniform Civil Code”!

Examining which “elements of personal laws would be
amenable to codification by way of the UCC and which would
not’, the speaker reminded audience the words of Ambedkar
which included only ‘marriage’ and “succession’ as the subject
matters of UCC. On further elements of the Code, the speaker
said indication may be taken from the original Hindu Code Bill
which subsequently took the shape of the Hindu Marriage Act,
the Hindu Succession Act, Hindu Minority and Guardianship
Act and Hindu Adoption and Maintenance Act. The speaker
meant to say that apart from Ambedkar’s ‘marriage’ and
‘succession’, adoption, guardianship of minors and their
maintenance may also be included in the UCC. The speaker
thought it to be an important point for discussion because “ .. it
appears that in the minds of many people, there exists
considerable ambiguity as to the scope of a Uniform Civil
Code”, noted J | Rao. He also noticed that it is often touted “....
that the Uniform Civil Code would cause substantial violence to
inherent religious practices...”. The speaker then went on to
examine the differences between “religious faith’ and “religious
practice’. To bring home the differences, the speaker quoted J |

Leila Seth from one of her writes up titled, ‘A Uniform Civil
Code: Towards Gender Justice’. In the words of ] | Seth, religion
“... is about faith - a relationship between an individual and his
God; whereas law is about specific rights of an individual as
against other individuals or society at large. One is the religious
plane which is entirely personal; and the other is the social plane
which deals with a person’s status and self esteem as a citizen of
the country”,

The speaker after examining the constitutional permissibility
of the UCC and its scope and ambit moved further to examine
the likely benefits the UCC. Apart from abolition of bigamy and
poligami, equal share to daughters in succession and
inheritance, adoption, etc., listed J | Rao as benefits thereof. The
speaker said when the UCC comes into force “ ... clarity of law
as regards the secular aspects of personal laws, which is an issue
of particular interest to jurists and persons in the legal
profession” can be achieved. He noted that codification of laws
in our country is a process which is only one and a half
centuries old. Even then this “....has brought clarity and
certainty to vast majority of legal subjects, whether in the fields
of civil, criminal or commercial laws”, noted the guest lecturer.

J| L Nageswara Rao also examined observations of the
Supreme Court starting from Shalt Bano’s case to Jordan Diengdeh
in 1985, Sarala Mudgalin 1995, and John Vallamatton in 2003
touching upon the UCC. Deviating from his written text the
speaker also adverted td'the recent measure taken by the Law
Commission of India in inviting public opinion on desirability or
otherwise of implementing UCC in detail. He shared his
conversation with the chairman of Law Commission on the
nature of around 40,000 respdnses the Commission has received.

The Judge then turned his attention to obligation of the
Government of India to implement UCC under different
intentional conventions and covenants to which India is either a
signatory or has ratified. International Covenant on Civil and
Political rights, 1966 and International Convention on the
Elimination of All Forms of Discrimination Against Women,
1979 are two such conventions the Judge referred to. They both
cast obligation on the Government of India to eliminate all kinds
of discrimination against any one including women. This can be
achieved by implementing the UCC hinted the Judge without
saying it in so many words. ‘

J1 Nageswara Rao coming to the closing part of the well
researched paper, noted that the debate on UCC is ‘sea of
impassioned and often biased opinions’ that crowd the field. He
concluded hoping “... legal community will play the important
role of moderating passions and advancing a rational debate on
the issue”. ®
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Federalism and GST

The concept of federalism basically involves a distribution of
powers between the Centre or the Federation and the federat-
ing units. India is an indestructible Union of States as the Con-
stitution describes it. Moving the Draft Constitution,
Dr.Ambedkar explained the significance of the use of the ex-
pression “Union” instead of Federation, saying that it is delib-
erate, for though divided into different States for the conve-
nience of administration, the country is one integral whole. He
reminded that the basic principle of federalism is that the legis-
lative and executive authority is partitioned between the Cen-
tre and the States by the Constitution itself. Allen Gledhill in his
Republic of India observes that the founding
fathers realized that the external situation |
called for a strong central executive. Their |
efforts were towards that end. |

For India a federal pattern was an inevi-
table necessity. The Constitution chose a flex-
ible pattern. In our Constitutional scheme the
legislative powers are distributed between
the Union and the States which is a common
feature of federal constitutions. There is a
bias in favour of the Union. Though basi-
cally federal, it has strong unitary features.
It has been described by the Supreme Court as ‘amphibian’. Prof.
Wheare calls it ‘quasi federal’, that it establishes a unitary State
with subsidiary federal features rather than a federal State with
subsidiary unitary features. Federalism is a part of the
Constitution’s basic structure. Judicial umpiring of the contro-
versies as to the extent of power of each unit is part of the fed-
eral structure itself.

It is axiomatic that the strength and success of the federal
polity involving dual governments and division of powers de-
pend upon the maximum cooperation and co-ordination between
the governments. That brings in the idea of co-operative feder-
alism. This is so in India too. The Constitution has made elabo*
rate provisions for cooperation in the financial sphere. It is sig-
nificant to note that the Constitution distinguishes taxing power
from the general legislative power relating to a subject. The en-
tries in the legislative lists are divided into two groups- the
power of general legislation relating to specified subjects and
the power to tax. The Constitution while dividing the taxing
power between the Union and the States provides for assign-
ment to the States of some of the taxes levied by the Union.

There is the same plan of separation of resources between the

Union and the States by dividing the taxing powers between
Lists I & II subject to similar provisions for assignment, wholly
or in part, of the proceeds of certain taxes levied by the Union,
to the States. There is also a two- fold division of the sharing of

Perspective
' V. Sudhish Pai

net proceeds of some taxes and some duties.

The basic principles that guide the allocation of resources
between the federation and the units are efficiency, adequacy
and suitability. It is indeed difficult to achieve all the three
ends. It is not possible to lay down, finally, in a federal Consti-
tution the division of financial resources between the federal
and regional governments and there should exist some machin-
ery for adjustment and re-allocation in the light of changing con-
ditions. The Finance Commission serves as such machinery un-
der our Constitution. There is no specific provision in any of the
federal constitutions guaranteeing the periodical creation of a
 Finance Commission to make reallocations of revenue to the
| Centre and the States. This is a special feature of the Indian

Constitution and an original contribution regarding this ex-
. tremely complicated aspect of federal relationship. It is de-
. signed to bolster the autonomy of the States. While the rec-

ommendations of the Finance
' Commission are only advisory
and not legally binding, a healthy
convention has developed by
which the Centre implements
these recommendations.

The object of the Constitution
101st Amendment Act and the rationale in moving towards GST
is to avoid multiplicity of taxes at the State and Central levels
and- thereby simplify the complex indirect tax structure. In a
sense it would mark a departure from the scheme of distribu-
tion of fiscal powers as originally envisaged in that the dual
GST as now introduced envisages taxation of the same taxable
event, i.e., supply of goods and services concurrently by both
the Union and the States. The introduction of the goods and
services tax confers concurrent or simultaneous taxing power
enabling making of laws for levying GST on every transaction
of supply of goods or services or both-Art 246A. Art 269A em-
powers levy and collection of GST on supplies in the course of
inter State trade and commerce and such tax is to be appor-
tioned between the Union and the States. Art 279A provides for
GST Council to work out the modalities. It is seen that the scheme
of distribution of financial powers as also the apportionment
and distribution of revenues remains basically the same as origi-
nally envisaged. The federal principle remains intact. Any whis-
per from any quarter that GST may infringe federalism is insub-
stantial. “The principle is not a doctrinaire concept to be made
use of with pedantic rigour; there must be sensible approxima-
tion, there must be elasticity of adjustment in response to the
practical necessities ofsgovernment which cannot foresee today
the developments of tomorrow in their nearly infinite variety.”

Y . @

' vsudhishpai@gmail.com

“Independence and impartiality are hallmark of any arbitration
proceedings. Rule against bias is one of fundamental principles
of natural justice which applies to all judicial and quasi judicial
proceedings. Main purpose for amending provi-
sion was to provide for neutrality of arbitrators.
In order to achieve this Sec. 12 (5) lays down that
notwithstanding any prior agreement to the con- |,
trary any person whose relationship with parties
or counsel or subject matter of dispute falls under '
“any of categories specified in Sch.7, he shall be in-
eligible to be appointed as arbitrator. In such even- ]
tuality appointment should be beyond pale of arbitration agree-
ment, empowering court to appoint such arbitrator as may be
permissible. That would be effect of non obstante clause in Sec.

12(5).” :
- SC in Voestalpine Schienen GMBH

“i. There must be an unlawful assembly,

ii. Commission of-an offence by any member of an unlawful
assembly, -

iii. Such offence must have been committed in
prosecution of the common object of the assembly;
. or must be such as the mmebrs of the assembly knew
to be likely to be committed,

If these three elements are satisfied, then only a
conviction under Section 149, IPC may be substanti-
ated, and not otherwise. None of the Sections 147,
148 and 149 applies to a person who merely present
in any unlawful assembly, unless he actively participates in the
rioting or does some overt act with the necessary criminal in-
tention or shares the common object of the unlawful assembly”

- SC in Vijay Pandurang Thakre
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Karnataka’s reservation...

The High Court answered the question in positive.
Challenging the order passed by the High Court it
was brought to the notice of the apex Court that Policy
of reservation in government services was introduced
in the State way back in 1978. On different dates by way of
various policy decisions limited reservation in promotional
posts were also granted in favour of SCs and STs. It was
contended before the Court that by way of these measures
‘percentage of SC/ST candidates was much higher than the
permitted percentage and all top positions were likely to be
filled up by SC/ST candidates without general merit candidates
getting to higher positions’. In another case, viz,
M.G.Bandappanavar, the apex Court noticing disproportionately
higher number of SCs/STs getting promoted, held that the
Government should re do the seniority and take further action
in the light of the judgment in Ajit Singh Vs State of Punjab.

State of Karnataka tried to defend the law saying that the
bench that decided M.G.Bandappanavar did not notice another
judgment in Bhakta Ramegowda Vs State of Karnataka where the
reservation policy of the Government was upheld. The State
defended that reservation in promotion to an extent of 15% and
3% respectively in favour of SCs and STs “can never be said to
be excessive in view of progressive increase in population of SCs
and STs’. '

The question that fell for the consideration of the Supreme
Court was ‘whether the impugned Act is consistent with Articles
14 and 16 of the Constitution?’

During the course of hearing of the petitions, the apex Court
noticed that the High Court had wrongly held that the question
of overall efficiency of administration suffering by promotions
was not pleaded in the writ petition. At the outset SC held that
this observation is opposed to the dicta laid down in M Nagaraj
and view similar to the one taken by the High Court “.. has
been repeatedly disapproved in decisions of this Court”.

The apex Court relied upon certain observations made in
Nagaraj to hold that the law in question is arbitrary and
unconstitutional. Nagaraj lays down that though vesting of the
power by an enabling provision is constitutionally valid, yet
‘excessive power’ by the state in a given case may be arbitrary.
The Court indicated that though law providing for reservation
in promotion may be constitutionally valid, yet the particular
Act of Karnataka suffered from arbitrariness. Nagaraj further
lays down that Art. 16(4) which seeks to protect the interest of
certain sections of the Society has to be balanced against Art.
16(1) which seeks to protect the interest of every citizen. On this
the present bench indicated that the enactment did not balance
two conflicting interests. ,

The apex Court notably relied upon the observation in
Nagaraj to the effect that the concept of efficiency, backwardness
and inadequacy of representation are required to be identified
and measured. That exercise depends on the availability of data.
The SC pointed out that the Karnataka Government lacked data
to support its claim that 15% and 35 reservation in favour of SCs
and STs would not be excessive considering the progressive
increase in population of SCs and STs and their representation
in the services.

For these reasons the Court went on to declare that law
unconstitutional to the extent of providing reservation as
aforesaid and further declared that persons who have derived
such benefit promotion enjoy them ad hoc which is liable to be
revived, saying “Consequential promotions granted to serving
employees, based on consequential seniority benefit, will be
treated as ad hoc and liable to be reviewed. Seniority list may
be now revised in the light of this judgment within three
months from today. Further consequential action may be taken
accordingly within next three months”.

)

Order for retrial ...

appraisal of such evidence and examine whether such
lapse actually affect the prosecution case; or such lapses
" have actually resulted in failure of justice.” Not all
lapses should result in ordering for re trial, said the Court.
Lapse, of the nature which leads to failure of justice should
warrant "De novo’ trial, declared the Court. “Do novo trial
means a new trial ordered by an appellate Court in exceptional
cases when the original trial failed to make a determination in a
manner dictated by law”, said the Court. When De novo trial is
ordered, “The trial is to be conducted afresh by the Court as if
there had not been a trial in first instance”, ruled the apex
Court.

Dealing with the scope of power of appellate Courts to
order for re trial, the apex Court said the power to ordered for
re trial found in Sec. 386 should be exercised exceptional cases
where ‘failure of justice’ is noticed. The Court ruled “Though
the word “retrial” is used under Section 386(1) Cr.P.C, the
powers conferred by this clause is to be exercised only in
exceptional cases, where the appellate Court is satisfied that the
omission or irregularity has occasioned in failure of justice”. ®

MLC Elected

In the by-election held in February 2017 Ramesh Babu, an
advocate from Bengaluru, is elected as a member of Karnataka
Legislative Council from south-east teachers constituency. He
contested on Janatadal (S) ticket. ®

SC gets New Judges

5 new judges sworn as new judges in Supreme Court during
February 2017, raising the strength of judges to 28. The new
judges are‘Madras High Court Chief Justice Sanjay Kishan Kaul;
Rajasthan High Court Chief Justice Naveen Sinha: Kerala High
Court Chief Justice Mohan M Shantanagoudar; Chhattisgarh
Chief High Court Justice Justice Dipak Gupta and Karnantaka
High Court judge S. Abdul Nazeer. There are still 3 vacancies.

The clause relating to ‘deemed lapse’ in the Right to Fair Compensa-
tion and Transparency in Land Acquisition, Rehabilitation and Resettle-
ment Act is not applicable land acquired under the Karnataka Industral
Area Development (KIAD) Act, declared Supreme Court recently.

The Court was examining the correctness of an order of a division
bench of the Kamataka High Court which quashed land acquisition pro-
ceedings initiated by Karnataka Industrial Area Development Board
(KAIDB) under the KIAD Act taking aid of Sec. 24 of the new Land
Acquisition Act. The reasoning of the High Court was that even when the
acquisition proceedings were upder the KIAD Act did not permit passing
award, award has to be passedionly under the regular land acquisition law,
namely under the provisions af the Land Acquisition Act, 1894. That
being so, further reasoned the 86utt that it can not be contended by the
KAIDB that new LA Act particularly, Sec. 24 is not applicable.

The apex Court noted that the judgment in Nagabhushan which the
High Court had referred to non agplication of the Act to proceedings
under the other enactment. Noticing the error committed by the High
Court, the apex Court overruled the judgment and declared that “deemed
lapse’ is applicable only to acquisition proceedings under the new LA Act
and not to land acquisitions under other enactments. ' '

i

We regret to inform the sad demise
of the following

@ On 29-01-2017 Barrister H.K.Vasudeva Reddy (88), passed
away at Bengaluru. '

O On 10-02-2017G.C.Channaiah (72), Advocate, passed away
at Bengaluru.
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