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LRs may continue
criminal prosecution

Legal Representatives (LRs) may continue with criminal
prosecution even at revision stage, ruled the apex Court
recently. The Court had an occasion to interpret the mandate
contained in Sec. 302 and provision of Sec. 256 of the Code of
Criminal Procedure.

While Sec. 256 speaks of non appearance or death of
complainant, Sec. 302 enables

‘Fraud’ needs pleading

Allegations of fraud need to be pleaded with all its
particulars in the plaint, said the Karnataka High Court recently.
The Court was considering the question as to how to lay
foundation to prove allegations of fraud, misrepresentation,
criminal breach of trust, willful default or undue influence in the
memo of plaint. The Court said all these allegations need to be
pleaded in the plaint with all material particulars as mandated
by Order 6 Rule 4 of the Code of Civil Procedure.

“Order 6 Rule 4 mandates that in all the cases in which the

criminal Courts to permit any
one other than police officer to |
conduct prosecution. -

The Court had to
dwell into these questions of law in order decide an

Not all grants to SCand ST
attract PTCL Act: Kar HC

Not all grants of land in favour of people of Scheduled
Castes and Scheduled Tribes attract the rigour of Sec. 3 of
Karnataka Scheduled Castes and Scheduled Tribes (Prohibition

of Transfer of Certain Lands) (‘"KPTCL’ for short) Act, 1978,

ruled the Karnataka High Court recently. The High Court
recognised the distinction between land granted at upset price
and free grant.

The Court was examining certain orders of the Assistant
Commissioner and the Deputy Commissioner, Bengaluru,
holding certain purchases made by petitioners in the writ
petition as invalid and opposed to the KPTCL Act.

The Court ruled that in order to ascertain the nature of grant
the very grant certificate has to be looked into and not merely
the title of the document, *Grant Certificate’. :

In 1955 the Government sold certain extent of land in
Tobarahalli Village, on the outskirts of Bengaluru to certain
Venkatappa, belonging to SC, for an offset price of Rs.100.
Subsequtnly, it was reduced to Rs.25. Upon Venkatappa making
payment of the price, a grant certificate was given in his name.
subsequently, Venkatappa sold the lands and lands changed
many hands since then.

- Legal heirs of Venkatappa initiated proceedings for
restoration of lands under the Act. Both the authorities,
Assistant Commissioner and the Deputy Commissioner ruled in
their favour. Being aggrieved, the present owners of the lands
approached the High Court under its writ jurisidciton.

At the hearing of the writ petition a judgment of the apex
Court in B.K.Muniraju of the year 2008 was cited before the
Court wherein the apex Court had dealt with the fact situation
as in the present case. The apex Court had considered grant in
pursuance of upset price or auction price as regular sale and not
grant envisaged by the Act. Having noticed the legal position
laid down by the apex Court, the High Court decided to follow
the same. Since the grant in favour of Venkatappa was for an
upset price, the Court set aside the order of both authorities
and allowed the writ petitions.

News, articles and other writes up published in this News Magazine are the intellectual property of the News Magazine. Any form of reproduction
thereof by any one without the written consent of the Editor would amount to violation of the provisions of the Copy R

party pleading relies on any
misrepresentation, fraud, breach
of trust, willful default or undue
influence, and in all other cases
in which particulars may be
necessary, partlculars shall be stated in the pleading”,
stated the Court. “...In order to prove the same ;
during the course of evidence”, pleadings shall contain
detailed particulars of these allegations, further said

Date of Birth:
no declaration beyond
three years

A litigant seeking the relief of declaration with regard to the
date of birth should prosecute his or her remedy within three

.years as prescribed under Article 58 of the Limitation Act, said

the Karnataka High Court recently. A suit seeking correction and
declaration of date of birth is governed by the law of limitation
and the claim becomes stale after the time prescribed in Article
58, the Court made clear.

Anyone whose records reflect incorrect date of birth may
seek correction or declaration as to the correct date by instituting
a suit for declaration:'Such suit should be filed within the time
prescribed by law, ruleda-,‘the Court. The law allows such suit to
be filed within three years from the date to sue first accrues.

Exercising appellate jurisdiction, the High Court was
examining the correctness of a judgment passed by a trial Court
declining to grant the reliefiof declaration sought by a plaintiff.

The plaintiff working in a private company nearing
retirement, filed a suit seeking to correct his date of birth. He
claimed in the plaint that 29.09.1959 was his correct date of birth
and not 21.09.1956 as mentioned his academic records. He filed
the suit against the Government and many academic boards and
institutions seeking a direction to correct his date of birth in all.
his academic records. The plaintiff in support of his claim
pleaded in the plaint that there was a suit pending between his
father and father’s brother. After the death of his father, he was
brought in as a legal representative therein, there was the
marriage invitation card of his parents filed in the said case,
after knowing the correct date of marriage of his parents he
applied for his Birth Certificate from the Office of the
Births and Deaths in Nelamangala, only then did he
come to know of his correct date of birth. The plaintiff

ight Act, 1957. -Ed.
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Sec:3(2)(v), SC & SC (Prevention of
Atrocities) Act, 1989 (as mended in
2016)-mere knowledge of the
community of victim of crime-
Q, accused liable for punishment
£ d t ‘14 In an appeal challenging conviction of
" accused for the offence of committing rape on
a woman belonging to the protected group under the Act, apex
Court made the following clear:
@® the un amended Act did not laid stress on intention of
accused in committing such offence in order to belittle
- person as he/she belongs to Schedule Caste or Scheduled
Tribe community.
® Under the amended Act there is no stress on intention of
accused, but mere knowledge of accused that victim
belonged to Schedule Caste or Scheduled Tribe community
is enough to bring the act within the four corner of the Act
® Any act committed prior to coming into force of the
amended provision is governed by the un amended Act.

L
o
g

e
Order 6, Rule 17, C.P.C.-Proviso-application for amendment
before evidence led by parties-rejection on ground of barred by
limitation-sustainable?

Before commencement of evidence in a case, the plaintiff
sought for amendment to plaint. The plaintiff sought to include
his share in property sold in the year 2000. A dispute arose as to
whether the application seeks to include time barred claim.
When the matter reached the apex Court, it said
@® itif is mere claim for recovery, limitation is three years,
® in any other case, limitation is 12 years,
® the said issue cannot be decided at the time of amendment

of pleadings,
® it shall be decided on the basis of merits of the case
@ Amendment application is entitled to be'allowed without
~ expressing any opinion on the point of limitation.
g
Sec. 147, Motor Vehicles Act, 1988-theft of vehicle by negligence
of driver — whether amounts to breach of policy condition?

The driver of a vehicle gave lift to few passengers who
turned against the driver and stole the vehicle. When the stolen
vehicle met with accident a question arose as to the liability to
pay compensation. The insurer argued that there was a breach

of condition when the driver gave lift to passengers in a vehicle_

where passengers ought not to have been taken.

Supreme Court held that carrying passengers in such vehicle
may be breach of policy but not so fundamental to bring the
policy to end. The Court termed the act of driver taking
passengers on a cold wintry night into the vehicle as
‘humanitarian gesture’. The Court also considered that the
driver could not have foreseen that the passengers may turn

~ against him.
g

Appointment on compassionate ground-widow-second wife of
deceased employee-whether eligible to be appointed?-Rule, 3,
Karnataka Civil Services (Appointment on Compassionate
Grounds) Rules, 1996

Whether second wife of a deceased male employee is eligible
to be appointed on compassionate ground on his death, was the
question that arose before the Karnataka High Court. Since the
Government rejected the request of a widow who was the
second wife of a deceased male employee, she petitioned to the
Court. Agreeing with her, the Court ruled that the expression
‘widow’ in rule 3 of the Rules should be understood in its
natural, ordinary or popular sense and not by qualification of
the said expression to the effect that the widow must have been
a legally wedded wife of the deceased male Government
servant. The Court further said such interpretation is
detrimental to the object and purpose of the Rules under
consideration. The Court also clarified that when decased male
employee has left behind more than one widow, either of them
could claim for appointment on compassionate ground and not
necessarily the widow who was the legally wedded wife.

LRs may continue...

appeal by accused persons who challenged an order by &
Chhattisgarh High Court allowing the application filed by legal
representatives in revision filed by complainant. The
complainant was prosecuting a criminal case against the accused
named therein. The offence.alleged against them were under
Sec. 420, 467, 468, 471, 120B, 201, and 34, Indian Penal Code. It
was alleged in the complaint that after death of owner of a
property, his legal heirs had executed certain agreements in the
name of the dead man. This, according to the complainant
constituted the offence. The complaint was dismissed by the
Magistrate holding that prima facie case under Secs. 420, 467,
468,471, 120B, 201, and 34, IPC is not made out against the
accused. The complainant then preferred Criminal Revision
Petition before Sessions Court which also met with the same
fate. The aggrieved complainant then approached High Court
by filing a Criminal Misc Petition.

The High Court issued notices to the respondents named in
the petition. At this stage, the original complainant died. An
application was filed by the legal heirs of the original
complainant praying them to be substituted in place of the
petitioner. The application was opposed by the respondents.
The High Court allowed the application and permitted the LRs
of the complainant to come on record for prosecuting the
Criminal Misc Petition. Aggrieved by this order, the
respondents in the petition came in appeal to the apex Court.

Apex Court noticed that analogous provision to Section 256 of
the Code 1973 was contained in Sec. 247 of the Code, 1898. In
Sec.247 thc proviso was added in 1955 saying that the
Magistrate may dispense with attendance of the complainant if
the Magistrate does not see the necessity. This proviso
according to the Supreme Court “...took out rigour of the
original rule and whole thing was left to the discretion of the
Court”. Sub Sec. (1) of Sec. 256 contains the above proviso in
the similar manner, observed the Court. The resultant position
according to the apex Court is “...even in case of trial of
summons case it is not necessary or mandatory that after death
of complainant the complaint is to be rejected, in exercise of the
power under proviso to Section 256 (1), the Magistrate can
proceed with the complaint”. The present case, noticed the
Court, was a warrant case. Even if proviso to Sec. 256 is taken
to be a bar for continuation of proceedings after the death of
complainant, the present caseis not affected, reasoned the
Court.

The bench then turned its attention to Sec. 302 of the Code.
Attention of the Court was also invited to the judgment of 2006
in Balasaheb K.Thackergy wherein another bench had considered
effect of Sec. 256 and 302 of the Code in similar situation.
Having noticed it, theCourt did not see any error in the order
of the ngh Court.

“The Judicial Magistrates, who are empowered to
summon the accused under-Sgction 204 of the Code
of Criminal Procedure, should always keep it g
in mind that summoning the accused is a
serious matter and the criminal law cannot be
set into motion as a matter of course. The
summoning order must reflect that the Magistrate
has applied his judicious mind to the facts of the case and the laws
applicable thereto. The order of summoning the accused need not be a
speaking order and detailed one. But, it should not suffer from any
infirmity or illegality. Where reasons are not assigned, however short it
may be, such summoning order would become bad in law. The

- Magistrates, while issuing process are not required to meticulously

examine and evaluate the material on record. However, he is only
required to record reasons, however, short, or brief it may be, which
indicate the application of mind by the Magistrate. That is all expected
from him at that stage.”

Karnataka High Court in Mallikarjuna examining the
scope of power of Magistrate under Sec. 204 of Cr.P.C
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Cornelia Sorabji

Born in Nashik in 1866, Cornelia Sorabji was the first woman
graduate from the University of Mumbai. She was then 22 years old. At
the age of 28 she was the first Indian to study law at Oxford University,
England. However, despite completing the course successfully and
despite celebrities like Florence Nightingale taking up her cause, Oxford
refused to recognize

Cornelia’s degree only
because she was a woman.

Though crestfallen, Cornelia

returned to India to dedicate
"~ herself to the cause of

* education and employment
of underprivileged women.
In her country also, she
was banned from court
appearance because she was a woman. Finally in 1923 at the age of 57
she was allowed to practice, thus becoming the first Female Advocate in
India. She began her practice in Calcutta and helped more than 600
women and minors who had no access to the legal system. This gutsy
woman passed away in 1954, starting a legacy that has evolved over the
years to the present day where lady Advocates are on par with their
male counterparts. ’

We have promises to keep...

Before the 1950s girls who wished to study law were laughed at.
The legal profession being people oriented, it was not considered
‘genteel’ for women. Smt. Amruthamma Venkata Rao broke the taboo
by enrolling as the first lady advocate in the Mysore Bar on 04-06-1936.
Though 1951 onwards more girls studied law, up to mid 1970s, it was
an odd lady who enrolled to the Bar. Even those were because a
husband or mother forced them to do so. The few gutsy ones who
rebelled and joined had to promise that they would not enter politics as
in those days, the legal profession was considered the ideal launch pad
for a career in politics. Criminal courts were forbidden territory for the
lady advocates. It was more of chamber than court practice as a father
or brother in the profession seldom allowed them to enter court halls.
Families were apprehensive that their daughters would never get married
if they joined the profession and hoped their protégés would eventually
quit the profession. Few men accepted ladies as their juniors. The ladies
themselves lacked confidence. The first lady advocate insisted that she
would argue only if everyone left the court hall except the judge and her
senior. The Judge actually ordered everyone out and closed the door of
the court hall! Then there was the hilarious sight of people peeping
through windows and ventilators to catch a glimpse of the lady
advocate arguing! Once the lady advocates warmed up to the
profession, their male counterparts also became supportive. Judges
reprimanded them very lightly as they were very sensitive and would
burst into tears bringing tears in the eyes of the judges themselves!
Litigants however were not willing to entrust cases independently to
lady advocates. In the early 1970s only 4-5 lady advocates practiced
regularly. Some took up legal aid for sheer professional exposure. In
the 1970s and 80s lady advocates soaked in the chivalry of the Bench
and the Bar. Seeing this, litigants were now willing to entrust their cases
to lady advocates. The Indian Federation of Women Lawyers (IFWL),
Karnataka Branch was the first ever association of lady advocates in
Karnataka with Smt. Lalithamma .R as its first President. Up to 1980s,
the dropout rate of lady advocates was up to 75%.

The protectionism that their male counterparts extended to the lady
advocates was becoming a hurdle to their professional advancement.
They were not considered for judicial posts as it was thought that B

First Woman Advocate in India

Speial Editorial

Portia in Shakespeare’s ‘Merchant of Venice’ (16th century)
is probably the first known woman to appear to advocate in a
court of law and that too incognito. The saga of the trysts of
Lady Advocates in our own state is also interesting. Many
trials and tribulations had to be endured to shed their ‘Barbie’
image and acquire their sting as ‘Bar Bees.” As a part of the
Tri Decennial celebrations of the Lahari Advocates Forum,
‘Communiqué’ pays tribute to the lady advocates of
Karnataka and elsewhere in this “‘Women’s Month’ issue in the
form of a special page titled ‘Our Portias.” There are many
achievers in various fields amongst our women lawyers but
they are hesitant to come into the lime light. While it is
heartening that in an age of selfies and chest beating social
network posts we still have such humble individuals, it is
hoped they will eventually shed their humility to share their
achievements in future so as to inspire others in our profession
as also make us feel proud as fellow professionals. I thank
the achievers who were gracious to permit us to share their
achievements in this page. Here’'s wishing all Lady

Advocates HAPPY WOMEN’'S MONTH! ?

M. Kokila Sudha

‘ Kokila began her practice in the Mysore Bar
| about three decades ago. Adventure is in her
blood! After doing her Basic and Advanced
Mountaineering courses, she has conquered many
a mountain and has many firsts to her credit.
Kokila was a member of “The Indian Women’s
First Trans-Himalayan Journey 1997 a 4500KM
expedition from Arunachal Pradesh to Siachen
Glacier in a record seven months crossing 37
high passes, commemoratmo the 50th year of Indian Independence.

Only 2 other téams in the world have done this Himalayan Traverse so
far namely Indian Army (Men) and the Indo-Newzealand Team (Men).
Kokila was also a part of “The Women’s First Desert Safari 2007”- on
International Border from Bhuj - Rann of Kutch — Wagah, supported
by the Border Security Force, that entered the LIMCA Book of records
for this feat. Kokita has also been a part of the “First Ever Civil
Expedition to Indra Col 1997” on Siachen Glacier, the highest battle field
in the world. She was also a member of the IMF sponsored All Women
Mountaineering Expedition to Sudarshan Parbat (6507 Mts.) in 2002
where all the 10 members of the team summited the peak, overcoming
dangers of avalanche and bad weather in the midst of highest snow fall
in that area in the history of mountaineering. Kokila was also a part of
the team that undertook the “Vijay Rally 1999” an All Woman
Mountaineers’ Motorbike Rally to Kargil, Batalik and Drass during war
covering a distance of 2000 KM. Kokila was also a part of “The Great
Indian Women’s Rafting Voyage 1994”- 2500 KM from Haridwar to
Calcutta in the Ganges. Kokila also participated in the 18th National
Veteran Athletic Championship 1996 and won the first position in half
marathon -21 Kms, second position- 10 Km road race, second position
-5 Km walking race and third Position -10,000 mtr. running race, all
the events were held on a single day in April 1996. Popularly called as
“Bachendri Pal of Karnataka,” Kokila is a recipient of *The National
(Tenzing Norgay) Adventure Award 1997 which is the highest honour
given by the Government of India in the field of adventure activities >)
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they would decide a case in favour of the side that shed tears. In 1964
though a lady advocate secured eighth rank in the Munsiff exam, she
was only asked about her marital status while her male counterparts
were grilled on various aspects of law. She was not selected only
because the selection panel decided that the constant transfers would
cause inconvenience to her as a lady though she had no issues about it.
When this repeated in 1978, the rejected candidate questioned the
decision in a Writ that went up to the Supreme Court. In the meantime
she got selected once again and thus on 01-08-1980 Smt. T. N. Manjula
Devi became the first lady Munsiff and Judicial Magistrate of the First
Class in Karnataka. On her first posting in Mandya, people milled into
the court hall to catch a glimpse of a lady judge! Smt. Manjula Devi
went on to become the first lady Deputy Registrar in the state in 1983,
in 1984 she became the first lady Under Secretary to the Government of
Karnataka, in 1988 she became the first lady Government Advocate and
in 2002 the first designated Senior Counsel in the state of Karnataka.
Smt. Lalithamma. R became the first lady notary in Karnataka in 1963,
there were only 3 other notaries in the whole state. Smt. S. Pramila
Nesargi became the first lady elected member of the Bar Council of
Karnataka in 1972 and in 1982 the Chairperson of the Bar Council, the
only lady till date in the whole country to occupy the prestigious
position. She was also the first lady in the state to secure a Masters
degree (ML) in law. In 1974 Smt. P. G. Gouri Kuranga became the first
lady Government Pleader in the state and also in 1990 the first lady to
hold the post of Secretary of the Karnataka State Commission of Jurists.
Smt. Beryle Cardoza became the first lady Assistant Public Prosecutor in
the 1970s and in the 1980s Smt. Sheela Mandalkar became the first lady
Public Prosecutor in the state. In 1987 Smt. Geetadevi Nagappa was
appointed as the first lady judge of Family Court, Bangalore.

Smt. Manjula Chellur was appointed as the first lady District Judge
in the state in 1988 and was later elevated to the High Court of Karnataka
in 2000 to become the first lady High Court judge in Karnataka and
then went on to serve as Chief Justice of the Kolkata and Mumbai High
Courts. In 1990 Smt. P. Jayalakshmi became the first lady Central
Government Standing Counsel in the state. Smt. V. Vijayamma became
the first lady Administrator General and Official Trustee in 2004, in the
state of KKarnataka. In April 1984 Smt. Hemalatha Mahishi was
appointed as the first lady editor of the Kannada edition of the Indian
Law Reports. Smt. Vijaya Hanumanthgad and Smt. Gayathri Balu were
the first lady assistant editors of the English edition of the Indian Law
Reports. Lady Advocates of the Karnataka Bar have also conquered
international bastions. Mrs. Sheela Anish is the first Indian to be chosen
as the Vice President of (Asia-Australian region) of Federation
International De abogadas (FIDA) and then went on to become the first
Indian to hold the post of President of the same organisation. Smt.
Geetadevi M. P. was a part of the ten member NGO team that went in
2001 to the United Nations when the report of the Indian Government
on its activities under Convention on Elimination of Discrimination
against Women (CEDAW) was reviewed. She is a notified expert on
CEDAW on the panel of the United Nations Development Fund for
Women (UNIFEM) and is training various groups all over the world.

It has been a long and arduous journey for the lady advocates in
Karnataka and it is their sheer grit and survival instincts that have now
made them a force to reckon. Litigants now prefer lady advocates as they
are perceived to be more sincere, empathetic and dedicated than their male
counterparts. Till mid 1990s women constituted less than 10% of the
enrollments. It gradually rose to 20% and 2001 onwards it is more than
40% and growing. Such is the presence of lady advocates in Karnataka
that the Karnataka State Bar Council is the first Bar Council in the country
to constitute a Sexual Harassment Complaints and Redressal Committee
for lady Advocates. As the lady Advocates grow from strength to
strength, one is reminded of Alfred Lord Tennyson’s words (Ulysses) -

“I am a part of all that I have met,

Yet all experience is an arch wherethro’

Gleams that uniravell'd world, whose margin fades,

How dull it is to pause, to make and end

To rust unburnished, not to shine in use!”

on par with the Arjun award. She is also a recipient of the ‘Kitturu Rani
Chennamma Prashasti 2001” awarded by the Government of Karnataka
as also the ‘Prathibhaa Shree Award in 2003’ given by the Government
of Karnataka. Kokila is an avid practitioner and instructor of yoga. A firm
believer in training young minds, Kokila has visited hundreds of schools
and conducted various programmes on adventure activities and
environment protection, life skills, leadership, character building and
personality development. When this 61 year old does find time from the
beckoning of mountains and rivers, she has been dabbling in espousing
causes of senior citizens, juveniles and environmental protection as a
firebrand lawyer.

Jyoti Mulimani

Jyothi Mulimani is an Advocate practicing in
the High Court of Karnataka for more than 25
years. She has won 50 gold, 45 silver and 30
bronze medals at state and national level swimming
competitions. The latest feather in her cap is her
participation in the premiere open water swimming
|| championship where she secured the third place in
the 2.5 Km race at ‘Swimathon 2018’ on 25th
February 2018. Jyothi is also an avid water polo
player and is a trained Hindustani vocalist. Jyothi is Government
Advocate and on the panel of esteemed organisations. She is a trained
mediator and has been associated with the Bangalore Mediation Centre
since 2007 and has been recognised by the BMC and State Legal
Services Authority as one of the top 10 mediators.

B.J.G. Sathyashree

Sathyashree has been practicing as an Advocate
in Bangalore for the last 25 years. She is a versatile
athlete. She represented India in the 22nd Malaysia
International Senior Open Sports Meet and won a
gold medal in 100 metres, silver medal in discuss
throw and bronze medal in the marathon walking
evént. She represented Karnataka and won a silver |§
medal in the National Seniors Athletic Meet held in
Bombay in 1988. She is also an avid kho kho,
cricket and throw ball player. Sathyashree is also
an accomplished poet and writer and has over 10 published poetry
books to her credit. She has won several awards including Indira
‘Priyadarshini Award,” ‘Naadaprabhu Kempegowda Prathiba Puraskara’
to name a few. She has also acted in television serials. She has served
the Advocate fraternity as Vice President of the Advocates Association
Bangalore, Secretary of Lahari Advocates Forum and presently has been
elected Secretary of the Bangalore Advocates Literary Union which has
a history of over 144, years.

&

Renuka Deyi Deshpande

& - Hailing from Raichur, Renuka has been

practicing law for the past 27 years. A gifted
athlete, she represented India and won a silver
medal for 200 thetres and bronze medal in the 200
metres (both in the above 50 years age group), at
the international 27th Open Championships held at
Srilanka in 2013. She once again represented
India in the 19th Asia Masters Athletics
Championship at Singapore in 2016 and stood 6th
in the Triple Jump and Steeple chase event. An
avid kho kho and Kabaddi player, she is aiming to go to the next world
championship to be held in September 2018. Renuka has been awarded
the Kittur Rani Channamma award for the yeoman service she has
rendered for various causes related to women. She has also received the
Nadaprabhu Kempegowda Award in 2015 for her sports achievements.
She is also a gifted actor. Renuka has also got a distinction in rifle
training. She is very active in Legal aid clinics and legal awareness
programmes apart from her regular practice in civil and criminal courts.
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Construing the Sounds of the Constitution’s
Speech: Meanings beyond Text

“Under all speech and writing that is good for anything, there lies a silence that is better.”

At the heart of judicial interpretation by which many a
time you breathe life into a Constitution lies the task of
construing the true meaning and intent of its provisions. This
plays a vital role in the endurance as well as the successful
working of the Constitution. More significant than what the
Constitution says is what it means and what it does. We cannot
go only by the text. Even the silence speaks and conveys a
message. It is when speech and silence are juxtaposed that we
hear a fleeting message-the melody of the Constitution.

The whole of the British Constitution is unwritten. We have
Anson’s admirable classic -The Law & Custom of the

Constitution. Even a written Constitution
does not and cannot provide for every
conceivable situation. It is customs and
conventions that fill the gaps and
abeyances. Powers and limitations are
implied from necessity or the scheme of
the Constitution. Constitutional silences
or abeyances are considered as a sign of
an advanced constitutional culture, says

Perspective
V. Sudhish Pai

Michael Foley. They are valuable not in

vsudhishpai@gmail.com

spite of their obscurity but because of it.
The provisions of a Constitution, including its silences, are
pregnant with meaning. They have to be sagaciously construed,
not lazily assumed or piously hoped. Constitutional silences are
functional. Some silences open up possibilities of purposive
construction, some are advisedly so left. Laurence Tribe speaks
of ‘door-closing silences’ and ‘door-opening silences’ and how
they impact on constitutional interpretation. In deciding to give
meaning to ‘the great silences of the Constitution’ the issue
typically is how to construe not constitutional silence alone, but
rather the juxtaposition of constitutional statement in one realm
with the absence of statement in an adjacent field. The life of the
law has not been logic, it has been experience, said Justice
Holmes. Constitutions leave room for time and experience and
of necessity they are unfinished. Quite often the words of a
Constitution that are to be construed are empty vessels or they
have no fixed content. Each generation fills the content in the
light of its experience and the mores of the times.

A Constitution has to adjust in response to the felt necessities
of the time and the practical needs of government and the
society which cannot foresee today the developments of
tomorrow in their nearly infinite variety. Courts must leave
open the path for succeeding generations to meet the challenges
unknown today. ‘The Constitution does not say that’ cannot

and should not end an argument. Some of the most significant
and presently uncontested interpretations have been achieved
through doctrinal dexterity and reasoning that bears no
obvious connection to the text. This approach is sometimes
criticized as leading to uncertainty and arbitrariness. However,
adaptability cannot be taken as lack of discipline in judicial
reasoning. It is still the Constitution that acquires the necessary
interpretative colours. But there should be no violence done to
the text by rewriting it. Filling the gaps and construing the
words or the silences in the provisions is one thing; rewriting
them is quite another. While the former is legitimate and
welcome within the permissible parameters, the latter would be
quite impermissible and illegitimate.

Almost at the very inception of our Constitution, the Supreme
Court construed the right to freedom of speech and expression .
in Art 19(1)(a) to include the freedom of the Press; later it was
held to include the right to know
and know about the antecedents of
candidates so that the electorate
could exercise their franchise
meaningfully. This as also the
expansive interpretation of Arts
12, 14, 21 read beyond the text, probed the subtext and
plumbed the silences. Again when we speak of the decisions
and actions in the name of the President/Governor and their
satisfaction, it is really of the Council of Ministers. Art 124 is
silent about who should be appointed the Chief Justice, but
convention has developed in this regard and the senior most
judge is appointed. As has been observed, the silences of the
Constitution must be imbued with substantive content by
infusing them with a meaning which enhances the rule of law.
The greatest example of exploring and voicing the meaning
beyond text is the Kesavananda Bharati case enunciating the
doctrine of basic structure. Constituent power angd the language
of Art 368 are unlimited. But the Court read implied limitations
and held that it does not include the power to abrogate the
Constitution or amend its basic features. This is to ensure that
the Constitution is not denuded of its core or lose its identity.

This kind of interpretation should be based on compelling
considerations and grounded in some words or ideas in the text
or its scheme. We should beware of ‘hearing’ silences when
nearly everyone identifies determinative text that fills the
relevant field. There can be no fixed rules for all this, the genius
is to find the limits. In this delicate act of balancing, in choosing
where to draw the line, lies the wisdom and genius of the judge.

Date of Birth...

further averred in the plaint that he issued a notice to .
the Government to correct the date of birth and then filed the
suit when the defendants refused to correct the date. The suit
was not opposed by any of the defendants, few defendants
merely appeared and others remained ex parte.

The trial Court framed as many as four issues; none
pertained to the point of limitation.

The trial Court having come to the conclusion that the
plaintiff failed to establish his correct date of birth, dismissed
the suit. The Court also held the suit to be barred by the law of
limitation. '

Felt aggrieved, the plaintiff approached the High Court with
first appeal.

The appellant contended that the trial Court did not
appreciate one of the documents filed before it, namely, the
marriage invitation card of his parents. He further said
according to this document, his parents married on 21.06.1956,

therefore he could nothave born on 21.09.1956 in a span of
three months. He further appealed that his date of birth issued
by the appropriate authority has not been looked into by the
trial Court. -

The Court, in view of the submission, examined the
reasoning of the trial Court. The trail Court had reasoned that
the suit is barred by the law of limitation and that the date of
birth certificate issued by the Municipality was based on an
order the plaintiff had obtained from the Court of Magistrate in
C.Misc.No.150/2008. The trial Court had further said that
according to the plaint averment the plaintiff had come to know
of his date of birth in 2008 but had filed the suit on 30.01.2013.
Noticing this, the High Court endorsed the view of the trail
Court that the suit on the date of its filing was barred by the
law of limitation. “The suit is not maintainable in view of the
provisidns of Article 58 of the Indian Limitation Act, 19637,
ruled the High Court. “Article 58 of the Limitation Act provides
three years’ limitation to file suit for any declaration from the
date when the right to sue first accrues”, reasoned the Court to

dismiss the appeal.
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‘Fraud’ needs pleading
the Court.

The Court was considering appeal filed by an;
aggrieved defendant against whom a trial Court in'
Vijayapura decreed suit for declaration. The suit was
filed seeking declaratory relief of cancellation of two deeds of
Gifts one executed by certain Jadhav in faovur of his wife, Laxmi
Bai and another executed by Laxmi Bai in favour of the
defendant in the suit. Of the two documents, the second one
was sought to be set aside on the ground that it was not
executed by Laxmi Bai at all, it is void, fraudulent and forged.

In the appeal, having regard to the rival contentions of the
parties, the Court decided to consider the very pleadings of the
parties in order to ascertain how the plaintiffs have laid
challenge to the document executed by Laxmi Bai. Before
looking into pleadings, the Court decided to take a look at the
law on this aspect of the matter. Order VI Rule 4 of CPC
mandates that “...in all cases in which the party pleading relies
on any misrepresentation, fraud, breach of trust, willful default
or undue influence, and in all other cases in which particulars
may be necessary, particulars shall be stated in the pleading”.
The Court then went on to analyse the memo of Plaint to find
out the contents thereof regarding the grounds of challenge to
the Gift Deed. They were scanty. Except saying that “children of
Laxmi Bai taking undue advantage of Gift Deed executed in her
favour by Jadhav, the defendants managed to get the Gift
Deed from Laxmi Bail in their favour’, there was nothmg in the
memo of plaint to challenge the Deed. Except “... few
sentences nothing is there in the plaint specifically denying the
execution of the said gift deed in faovurof the defendant by
Smt.Laxmi Bai”, noted the Court. The Court tried to meangfully
construe the contents of the plaint with regard to denial of
execution of Gift Deed by Laxmi Bai in favour of the defendant.
The Court did not find the challenge in the plaint to be serious
one as required by law. Having noticed the pleading, the Court
found “therefore, it gives the meaning that the plaintiffs have
no serious dispute with regard to the execution of the said gift
deed”

- The Court then exarnmed the prayer of the plaintiffs. The
plaintiffs had only prayed for a declaration that the alleged gift
deed by Laxmi Bai in favour of the defendant is not binding on
. them to the extent of the heritable share of late Anandrao, son

of Laxmi Bai.

Having gone through the pleading and prayer of the
plaintiffs the Court observed “...on plain understanding of the
pleadings of the plaint, there is no specific denial with regard to
the execution of the gift deed by Smt.Laxmibai in favour of the
defendant nor there is any prayer for cancellation of the same”.
This apart “... no fraud or no forgery or no misrepresentation
or any other circumstances of similar nature has been pleaded
by the plaintiff in this regard”.

Having noticed the lacunae in the case of the plaintiffs, the
Court allowed the appeal and set aside the decree passed by

- the trial Court in favour of the plaintiffs.

~

_Fo_f Pﬁblxéher. .

Husband: “My wife thinks she is God and I don’t agree”.

Judge :“why are you dlvorcmg your wife?” '
Husband: “ We have major religious differences.”
Judge :”What are those differences?”
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' [ Well wisher of the month C.S.Vishwanath, ]

Advocate, Bengaluru

We regret to inform the sad
demise of the following
® On 27-02-2018 Mr. K.V.Lakshminarasimhan, Advocate, at

Bengaluru.
® On28-02-2018 Mr. B.K.Rajkumar, Advocate, at Bengaluru
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