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Title to goods is irrelevant in
bailment

Title to goods is irrelevant in the case of bailment arising
under a contract of bailment, said Supreme Court recently. “ Any
person who is capable of giving physical possession of goods can
enter into a contract of bailment and create bailment”, said the
Court clarifying that the bailor under the contract of bailment
need not be the owner of the goods. '

~ Bailor is a person who entrusts goods to a bailee and bailee
is a person who accepts goods for a particular purpose. Bailee is
under obligation to return the goods after the purpose is

‘Cognisance’ must before
sworn statement: Kar HC

‘Taking cognizance is mandatory before the Magistrate
proceeds to record sworn statement of complainant’, ruled the
Karnataka High Court recently. The Court was examining the
procedure adopted by a Judicial Magistrate of First Class in
dealing with a private complaint.

Ordering remand of the case the Court ruled,
“Cognisance of the offence has to be taken at the initiate stage
when the Magistrate peruses the complaint with a view to
ascertain whether the commission of any offence is disclosed”.

accomplished. Ex: transporter,
warehouse keeper. /

Looking at the definition of|
the terms ‘Bailor’, ‘Bailee’ and|_ "
‘Bailment’, the apex Court held,
“It can be seen from the above that bailment is a contractual
relationship and bailment can be created by any person who is
in possession/custody of goods but not necessarily the owner
of the goods”.

The Court was concerned with two questlons in the appeal,
namely, whether bailor need to be the owner of the goods to
create bailment and when bailor is under an obligation to pay
bailee, the obligation extends to a person claiming under bailor.

The facts in a nutshell presented by the appeal filed by RK &
Co were: Five different consignees imported certain
goods from one M/s Metal Distributors (UK) Ltd on
CAD basis i.e., Cash against Documents. These
consignment landed at Bombay Port. The consignees

‘Cancellation of selection process
for malpractice by few permissible’

‘“The authority of the state to take appropriate measures to
maintain the purity of any examination process is
unquestionable’, said the apex Court recently. The Court was
examining the plea by certain, G. V. Hanubhai and others
complaining that the Government of Gujarat cancelled
examination for recruitment in the revenue department to about
1500 posts for alleged mala practice committed by few
candidates. Hanubhai further complained that this action
resulted in his fundamental right to equality.

Dealing with the grievance of the petitioner that there is no
proof of each and every alleged mal practice, the Court ruled
that the Government was not even obliged to seek proof of each
and every fact'which vitiated the examination process.
Candidates cannot claim violation of fundamental right to

~equality if authorities cancel an examination due to irregularities

or unfair means adopted by some of them, the Supreme Court
held.

The Court said if the state suspects mal practice in
examination or selection process, it has power to cancel

the entire process. Having examined the power of the

News, articles and other writes up published in this News Magazine are
the intellectual property of the News Magazine. Any forimn of
reproduction thereof by any one without the written consent of the

Editor would amount to violation of the pro visions'of the Cop y Right

Act, 1957. -Ell

The Court was examining
the Criminal Petition of an accused
who complained that the procedure
adopted by the
Magistrate asking him to
stand trial is vitiated by the Magistrate not adhering to *
procedure prescribed by law.

Appoint Lokpal without
Leader of Opposition :SC

« The Supreme Court recently directed the Government to
appoint Lokpal under the the Lokpal and Lokayuktas Act, 2013
without waiting for Leader of Opposition in the Lok Sabha. The
order passed on 27th April says “If, at present, the Leader of
Opposition is not available, surely, the chairperson and other
two members of the selection committee, namely, the Speaker of
the Lok Sabha and the Chief Justice of India or his nominee,
may proceed to appoint an eminent jurist as a member of the
selection committee under Section 4(1)(e) of the Act”.

The order of the Court came on two PILs filed by NGOs
Common Cause and Youth For Equality. Earlier during the
hearing of the petition, the Government through its
Attorney General had informed the Court that the Act
was being amended to mgke arrangement to initiate §

‘Test of guilt’ not at the stage
of framing charge: Apex Court

Requiring trial Courts not to apply the test of guilt while
framing charge, the apex Court in one of its recent verdicts said
trial Court is not so much concerned with proof of allegation but
should look for availability of material to justify charge It also
made clear. “At the stage of framing of a charge, the court is
concerned not with the proof of the allegation rather it has to
focus on the material and form an opinion whether there is
strong suspicion that the accused has committed an offence,
which if put to trial, could prove his guilt”.

Sec. 211 of the Code of Criminal Procedure relates to framing
of charge. The law only mandates when and how to frame
charge. It does not explain what should form foundation of
charge. Throwing light on this gray area, the Supreme Court
made clear, “The framing of charge is not a stage, at which stage
final test of guilt is to be applied”.

The apex Court made further clear that it is
impermissible at the stage of framing charge for Court
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1 0 Sec. 100, Civil Procedure
> - § . ";,": | Code-Second Appeal-
A ~y interpretation of document, its

effect under Mohammadan
law- whether constitutes question
of law?

d the®

Two questions, whether a piece of property is self acquired
property of deceased and if so whether respondent is entitled to
inherit the same, as his legal representative in accordance with
the shares defined in Mohammadan law and whether the
property was self acquired property of the deceased based on
the documents available on the file of the suit fell for the
consideration of Bombay High Court in a second appeal. The
second appeal was dismissed in limine holding that these are all
questions of facts.

The Supreme Court differed with the High Court and said
“When the Court is called upon to interpret documents and
examine its effect, it involves question of law”. It further said,
that issues involved ownership based on interpretation of
documents. Therefore, it is a question of law and not a question
of fact, ruled the Court.

—_— =

Sec. 1, Interest on Delayed Payments to Small Scale
and Ancillary Industrial Undertakings Act, 1993 -
agreement prior to coming into force of the Act- application
of Sec. 4 & 5 of the Act. ‘

A short point ‘whether in respect to contracts entered into
and fully executed prior to 23.09.1992 (the date of coming into
force of the Act), the provisions of Sec. 4 and 5 of the Act
regarding charging of interest would have any application’, was
considered by the apex Court.

The Court ruled that the question is no longer res integra.
Way back in 2005 vide Assam Small Scale Industries Development
Corporation Ltd., and in 2012 vide Purbanchal Cables and
Conductors Put Ltd., the Supreme Court has answered the
question in negative and held that the Act would not have any
applications to such situation. However, the Court also noticed
that in 2016 in Shanti Conductors Pvt Ltd., two judges of the SC
bench differed wherein the agreement was prior to coming
into force of the Act but supplies were made subsequently.

Allahabad HC completes 150 years

Prime Minister
Narendra Modi
was the chief
guest at the
valedictory
function to mark
the completion of
150 years of
Allahabad High
Court. Chief
Justice of India  §
J.S. Khehar, Chief
Minister of Uttar Pradesh Aditynath Yogi, Union Law
Minister Ravishankar Prasad, Chief Justice of Allahabad High
Court, several judges of Supreme Court and High Courts
participated in the function. _

your opinion on Ramayana and HU M U i' ]
Mahabharata?” . :

He replied, “the first one is land dispute the

second one is kidnap case”.

( A lawyer was asked “what is

“An application for review, regard being had to g
its limited scope, has to be disposed of as expeditiously
as possible. Though one cannot intend to fix
any time limit, it has to be duty of Registry of
every high Court to place mater before
concerned Judge/Bench so that review
application can be dealt with in quite promptitude.
If a notice is required to be issued to opposite party
in application for review, a specific date can be given on which day -
matter can be dealt with in accordance with law.” -

-SC emphasizing quick disposal of review applications
Q=

“In so far as debates or discussion in the Houses of Parliament are
concerned, the only substantive restriction found in the Constitution is
in Article 121 of the Constitution which specifically mandates that no
discussion shall take place in Parliament in respect of the conduct of
any Judge of the Supreme Court or High Court in the discharge of his
duties. Barring such provision under Article 121, the Constitution has’
placed no restriction on what can be debated or discussed in Parliament.
It is completely left to wisdom or discretion of individual Houses and the
presiding authorities in terms of the Rules of Procedure of each House.”

SC declining to quash Resolutions passed by Lok Sabha
and Rajya Sabha condemning the Facebook post of J | (Retd)
‘Markandey Katju for terming Gandhiji as British Agent and
Subhash Chandra Bose as Japan’s Fascism Agent.

Literary Union elects office bearers |

The following office bearers to the Bengaluru Literary
Union, were elected in the election held on 16-04-2017. The
term of the office bearers will be 3 years.

President: Nanjappa Kalegowda

Secretary: B ] G Sathyashree -

Treasurer: B M Sathish

Committee Members: H H Shivamogga Nagaraj, BH
Nachegowda, G Sumithra, V Anand, Puttaraju, K Meenakshi
H C Prakash, Y G Jayashankar, C Manjunath and M V

Raveendra. )

i

Cancellation of selection process...

state on the touch stones of larger public interest and
efficacy of administration, the bench held that denying
such power to state would neither be consisterit with
the demands$ of larger public interest nor would be
conducive to the efficiency of administration.

“Purity of the examination process-whether such
examination process pertains to assessment of the academic
accomplishment or suit#bility of candidates for employment
under the state-is an unquestionable requirement of the
rationality of any examination process. Rationality is an
indispensable aspect of public administration under our
Constitution,” the bench said.

The Court also did not agree with the argument advanced on

“behalf of the petitioners that if some of the candidates resorted

to mal practices, it cannot lead to cancellation of the entire
examination process causing undue hardship to huge number of
innocent candidates. On the contention of the petitioner that the
state herded together

all candidates -those who indulged in mal practice or not, the
Court said elimination of wrong doers would be a time-
consuming process and hence may not be advisable.

Though the judgment upheld cancellation of whole selection
process, it made provision to protect the interest of those who
will cross the upper age limit when the process of selection is
again set in motion.
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Réstoring Sanity in Public Life

Certain measures in the recent past may be the harbinger
of a more meaningful and real democratic republic.
Republicanism has a deeper dimension than mere election of the
Head of State or Government. Democracy has wider moral
implications than majoritarianism. It is founded on the principle
that each individual has equal value. Democracy has to be
instilled with constitutionalism so that it does not degenerate. In
a constitutional democracy you do not have subjects, but
citizens. What is conferred by the Constitution on various
constitutional or other functionaries are really not powers, but
duties and functions; for, all power is a trust and they are
accountable for its exercise. The greatest

said to lie behind this sense of entitlement. Men in public life
feel that their right to be recognised is an entitlement for more
privileges. They believe themselves to be the benefactors and
the people to be the beneficiaries. Such profane manifestation of
a VIP has posed a threat to sanity and sobriety in public life.
The mental divide between ‘the rulers’ and ‘the ruled’ is most
disgusting and needs to be bridged. All Indians should realise
that rights and duties are the same for all. Privileges conferred
on law makers is only to ensure that they are enabled to express
their views freely and fairly and function independently in the
discharge of their duties. It is never meant or intended for any

vulgar show of authority or haughtiness. As the Civil

integrating force in a pluralistic, democratic
society is law and respect for law and its
institutions. This respect has to be inculcated
and cultivated in everyone. It is important |
that we stopped confusing institutions with |
individuals. It may not be wrong to say |

|

|

|

|

|

that individuals have perhaps |
overshadowed institutions. Independence |
along with corresponding rights and |
privileges enshrined in the Constitution has |
unfortunately been usurped by a few
individuals. This has inevitably diminished the people’s
independence. Every institution without exception has suffered
decline. Autonomy has ceased to have any meaning and
freedom has come to mean licence to defy norms and disregard
rules and regulations in a vulgar celebration of independence.
Yet no institution is a mere abstraction; individuals with all their
diversities of endowment, experience and outlook determine

~and shape its ideals and actions. Integrity in the widest and
noblest sense in the holders of office in all organs is one of the
most important indicia of identifying good governance.
Restoration of the ethical and moral dimension to public life is
most crucial. Constitutional values and aspirations must become
internalised in the psyche of the nation. The fuel which must
drive and regulate the propulsion of the constitutional chariot
has to be imbued with a spirit of service and love for fellowmen,
what Tolstoy called an impersonal love for mankind.

High visibility with low acceptability encapsulates the prima
facie image of the Very Important Person (VIP) in India. Earlier
persons with low visibility and high credibility were looked
upon as VIPs. But over the decades pomposity and crude
display of ostentation and so called status symbols became the
signature tune of VIP lifestyle. An uncivilised culture may be

Perspective

vsudhishpai@gmail.com

Aviation Minister rightly said ‘an MP is just another
passenger.’

Prohibiting the red beacons on all official cars across
India is a small but significant step to tear down the VIP
lifestyle. Other measures like cutting down on security,
' barring cars going up to the
tarmac, doing away with
exemptions in the matter of
security check at airports,
preventing flights being delayed
for the so called VIPs are some
other welcome measures to lend some sanity and credibility to
public life. Dismantling the red beacon may be easy, demolition
of the VIP cult calls for a systemic change. These may be
symbolic gestures but even they mean much. They disclose an
attitude and state of mind which is to be welcomed as
wholesome. More steps in this direction are imperative.
Fraternity is a constitutional goal and value. It means a sense of
common brotherhood of all Indians which is so very necessary
and important to preserve and develop our nation State.
Measures like these help foster that sentiment and value. The
point to note is that all are constitutional functionaries and not
regalia- the legislature, the executive and the judiciary - all
functioning under the Constitution and the law and not above
them. Every institution and holder of a public office would have
to justify the trust reposed and earn respect through the test of
truth. The movement of society is from a culture of authority to
one of justification. Mahatma Gandhi’s words come home with
a strange poignancy that all rights to be deserved and preserved
came from duty well done. “There is one thing stronger than all
the armies in the world and that is an idea whose time has
come,” said Victor Hugo. The time has come to dismantle the
VIP cult and make out.democracy more genuine. ®

V. Sudhish Pai

‘Test of guilt'...

to frame opinion that accused is certainly guilty of the
committing the offence alleged against him. “...to hold

that at the stage of framing the charge, the Court should form
an opinion that the accused is certainly guilty of committing an
offence, is to hold something which is neither permissible nor is
in consonance with scheme of the Code of Criminal Procedure”,
said the Court.

The apex Court was examining the correctness of couple of
judgments of the High Court of Rajasthan allowing Criminal
Revision Petitions filed under Sec. 397 of the Code by few
accused persons who had approached the High Court after the
trial Court framed charge against them. One of the appellants
was certain Mehdu against whom prosecution was initiated
under the provisions of the Prevention of Corruption Act. The
allegation against him was that Mehdu being a public servant
and a mining engineer at the relevant time, facilitated certain

- Rawat to illegally conduct mining and thereby made benefit to
himself at the cost of the state exchequer. A Special Jud ge before
whom Mehdu was being prosecuted framed charges against the
accused for an offence under Sec. 13(1) (d). Mehdu preferred
Revision there against. The revisional Court allowed the

petition and set aside the charges framed against him. The State
of Rajasthan preferred appeal by special leave to the apex Court.

The apex Court extracted the relevant allegations made
against Mehdue in the charge sheet. This portion clearly made
allegation against Mehdu that he permitted certain persons to
conduct illegal mining in Enrger area than what he could have
legally granted. Mehdu had tried to falsify the allegation
against him by producing certain records. While framing
charge, the Special Judge refusing to look into the documents,
had observed that final adjudication of charge cannot be made
unless oral and documentary evidence are received. The charge
clearly noted the allegations that made out an offence under Sec.
13(1)(d) and 13(2) of the Act.

The apex Court having noticed this examined the scope of
interference by High Court under Sec. 397. The scope of
revisional jurisdiction of High Court is limited, noted the apex
Court. Neither the revisional Court nor the trial Court should
look for proof of offence allegated against accused at the stage
of framing charge. It is only the allegations which form
foundation for framing charge, held the apex Court. With these
observations, the Court allowed the appeals of the State and
permitted the prosecution to proceed with the case against
Mehdu.
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COMMUNIQUE :
Title to goods...

lifted 37 consignments only out of total 78. In CAD
transactions title to goods would remain with the
consignor till the consignee makes payment. Fearing loss, the
consigner requested RK & Co to buy remaining consignments.
RK & Co agreed and they entered into an agreement
accordingly. RK & Co began arrangement to make payment to
the consignor to get the consignment. In the meantime, the
Bombay Fort levied demurrage charges nearing to Rs.2 crores
for the period when the consignment was laying with it and
refused to give any concession. RK & Co filed a writ petition
before the Bombay High Court but lifted the goods under
protest. The writ petition came to be dismissed. Hence, the
Company came in appeal to the apex Court.

Before the apex Court the petitioner raised a contention
namely, it acquired goods long after the goods landed in
Bombay port, therefore, need not pay demurrage charges for
the whole period when the goods were laying in the port.

To deal with the question the Court looked into relevant
provisions starting from Sec. 158 in the Contract Act. Court
found that a bailment was created when goods were delivered
to the bailee, e.i., the Bombay Port in the present case. RK & Co
was the not the owner of the goods at that time was an
insignificant fact, nevertheless a bailment was created, noticed
the Court. The Court therefore, held that even a person who is
not the owner can create valid bailment. When bailment was
. created, demurrage charges have to be paid by the bailor, held
the Court. Demurrage charges have to be paid to the bailee for
the purpose of bailment as mandated by Sec. 158 of the Contract
Act, ruled the Court fastening the liability on the appellant RK &
Co. ] «

Appoint Lokpal...

selection process in the absence of a Leader of

Opposition. At present there is no Leader of Opposition since in
the last general election no party was able to secure 10% of total
seats in the Lok Sabha. This necessitated substitution of “Leader
of Opposition” with “Leader of single largest Party”,
contended the Government. Rohatgi had further submitted that
the Lokpal selection process would begin when the amendment
is passed by the Parliament. The Court however, did not agree
to wait. It said that the Lokpal and Lokayuktas Act, 2013 is an
“eminently workable piece of legislation...... there is no
justification to keep the enforcement of the Act under
suspension till the amendments, as proposed, are carried out”.

Under Sec 4(1)(e) of the Act, the selection committee should
comprise of the Speaker of the Lok Sabha, the Chief Justice of
India or his nominee and the Leader of Opposition as three
other members apart from the Prime Minister as the chairperson.
The Court ruled that the Government does not need to wait for
the law to change so that the position of Leader of Opposition in
the selection committee can be substituted with the leader of the
single largest party in the Opposition. It further ruled that in the
absence of the leader of the Opposition. Instead the
Government should go ahead to constitute the selection
committee with the other two members and chairperson.

The bench of two judges also held that there was no “legal
disability” for the selection committee — in the absence of
LoO~— to constitute a search committee to prepare a panel of
persons for consideration for appointment as the chairperson
and members of the Lokpal. “...absence of such a provision (in
the Act), by itself, will not invalidate the constitution of the
search committee by the truncated selection committee when the
Act specifically ‘empowers’ a truncated selection committee to
make recommendations for appointment of the chairperson or
members of the Lokpal. To hold otherwise would be self-
contradictory,” said the bench.

‘Cognisance’...

Certain Sujatha filed a private complaint against

certain Suresha and two others before a JMFC alleging offence
of cheating. The Magistrate recorded the sworn statement of
the complainant and then proceeded to refer the matter to
police for investigation and to file report. The Police registered
an FIR and after investigation submitted ‘B’ final report. The
Magistrate again recorded the sworn statement of the
complainant and issued process to the accused. The accused
filed revision petition before the District Court. The District
Court by its order allowed the petition filed by the other two
accused but rejected the one filed by Suresha. The aggrieved
Suresha then approached the High Court. The Court ordered
for setting aside the proceedings before the Magistrate and
directed the Magistrate to consider the complaint from the stage
of presentation of the complaint. |

The Magistrate on remand of the complaint recorded the
sworn statement and then took cognizance of the offence. The
accused persons again approached the High Court aggrieved
by issue of process. This time again the High Court quashed
proceedings noticing the illegality. The Court directed the
Magistrate to follow either the mandate in Sec. 156(3) or the
ones laid down in Sec. 200 of Cr.P.C.

Even on the second remand the Magistrate committed the
same error of recording sworn statement without taking
cognizance of offence. This forced the accused to approach the
High Court for the third time and the High Court to observe
“...every time the petitioner herein is made to rock from here
to there and vice versa. Both parties are sufferers...”.

The Code of Criminal Procedure provides two modes to deal
with private complaints. The Magistrate may either refer the
complaint to the police concerned for investigation or take
cognizance, record sworn statement and then issue process
calling upon the accused to stand trial. While the first course is
governed by Sec. 156 (3) of the Code the second one is

~governed by Sec. 200 of the same Code. If the Magistrate on the

request of the complainant decides to refer the matter to police
exercising power under Sec. 156(3), the Magistrate need not
take cognizance nor is he required to record sworn statement of
the complainant. On the other hand if complainant has all
incriminating material against the accused, he/she can request
Magistrate to take cognizance of the offence. Once cognizance is
taken, Magistrate is required to examine the complainant on
oath which in common parlance is known as ‘sworn statement’.
The opening words of Sec. 200 of Cr.P.C are to the effect “A
Magistrate taking cognizance of an offence on complaint shall
examine upon oath the ¢gmplainant.....”

In the present case on two occasions the Magistrate had
erred in taking cognizance after recording sworn statement and
on the third occasion in referring the complaint to police after
recording sworn statement. This invited ire of the High Court
which remarked “.... the way the procedure of the Courts is
abused which deserves nething less than censure”. It called
upon the lower Courts to “...read the orders passed by the
High Court with the relevant statutory provisions before taking
further steps in the matter”. The High Court also directed to
mark the copy of the order of the Court to all Principal District
and Sessions Judges across the State to sensitise judicial officers
in their respective sessions in respect of the procedural aspect of
the matter in dealing with private complaints..

We regret to inform the sad demise

® On 10-04-2017 A.G. Shivanada (62), Advocate, passed away
at Bengaluru.

® On 18-04-2017 B.R.Nanjundaiah (83), former state public
prosecutor passed away at Bengaluru.
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