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Directors’ liability for
cheque bounce:
SC for strict adherence
to guidelines

The Supreme Court recently called for strict compliance of
statutory requirements and adherence to guidelines laid by the
apex Court while examining directors’ vicarious liability for
default of company to hounour cheque.

The Supreme Court exercising appellate jurisdiction was
examining the correctness of an order passed by the Punjab and

‘Haryana High Court in refusing to exercise power under Sec.
482 of the Code of Criminal Procedure to quash the proceedings
against a director who was made

Registered owner of
vehicle liable to pay
compensation irrespective
of transfer: SC

Registered owner of vehicle whose name continues on the
records of vehicle is bound to pay compensation awarded by
MACT, even if the ownership of the vehicle has been

transferred, said the apex Court recently. It was examining a

question as to who is liable to pay compensation awarded by the
MACT. “...registered owner has purported to transfer vehicle
multiple times but continue to be reflected in records of
registering authority as owner of vehicle, he would not stand

co accused with a company

which had defaulted in
hounouring certain cheques.
“Before summoning an »

accused under Section 138 of the Act, the Magistrate is expected
to examine the nature of allegations made in the complaint and
the evidence both oral and documentary in support thereof and
then proceed further with proper application of mind to the
legal principles on the issue”, said the Court referring to the
Negotiable Instruments Act. “Impliedly, it is necessary for
Courts to ensure strict compliance of the statutory requirement
as well as settled principles of law before making a person
vicariously liable”, ruled the Court. ‘

It was the case of the appellant, a former director that at any
of the relevant points of time, namely, on the date of issuing
cheques by the company, when the cheques were presented to
company’s bank for encashment, on the date when they were
dishonoured, when the notice was got issued by the drawee,
was he the director of the company. He further said that he
resigned much before the dates on which the cheques
were issued and this fact was evident from Form
No.32 submitted to the Registrar of the Companies. He
therefore, pleaded that he could not have been

Follow procedure to file

charge sheet against
doctors: Kar HC

In one of its recent rulings, Karnataka High Court issued
directions to all the authorities concerned to follow procedure
prescribed by the Supreme Court while filing charge sheet
against medical practitioners for alleged offence of negligence.
The apex Court in Jacob Mathew in 2005 and in Lalitha Kumari in
2014 had directed police to follow a set of guidelines when first
information is received with respect to negligence in doctors

performing their duty.

News,

30" year of publication

absolved of liability”, made clear
the Court.

In the accident involving a
Maruti 800 car certain Nitin was

killed and his aunt,
Smt. Jai Devi suffered injuries. Two motor accident @
claim petitions came to be filed, one by the injured
and another by the legal heirs of the deceased. Certain
Reference to Labour
[ ]
Court: Govt to consider
L]
all relevant material

When Government makes reference to Labour Court upon
submission of failure report by the Labour Commissioner,
Government should take into consideration all relevant materials
and not the report of the commissioner alone, ruled the Karnataka
High Court recently.'The Court was dealing with a case which
called upon the Court to examine whether mandate of Sec. 10(2)
of the Industrial Disputes (ID) Act, 1947 has been complied with.

Sec. 10 of the Act mandates that when the Government is of
the opinion that there exists an “industrial dispute’, the Govt shall
make a reference thereof to the Labour Court. The Govt cannot
formulate the opinion tnless all relevant materials were
considered by it, ruled the Court interpreting Sec. 10 of the Act.

Certain association by name, the Karnataka Star Hotels
Employees Union took up the matter of wage revision of
employees of Le Meridien Hotel with the management thereof.
The Union claimed to represent the interest of the employees of
the hotel. The management of the Hotel however, refused to
recognize the Union as representing its employees. The Union
went ahead with its demand and raised a charter of demands
and then raised an industrial dispute with regard to wage
settlement.

When the Management did not care for the charter of
demands, the Union approached the Labour Commissioner. The

Labour Commissioner in turn initiated conciliatory -
proceedings. Considering the stand taken by the parties @

to the dispute, the Commissioner sent a “failure report’

The Court was dealing with a criminal petition filed
by certain Dr. Seema Gunjal to quash charge sheet filed

articles and other writes up published in this News Magazine are the intellectual property of the News Magazine. Any form of reproduction
1957. -Ed.
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: Mangalamba Rao

Mangalamba Rao, noted Labour law practitioner and
former all India Vice President of Bharatiya Mazdoor Sangh
(BMS) passed away at Jayadeva hospital Bengaluru due to
massive heart attack on 17th April. Her sudden demise has
sent shockwaves to hundreds of BMS activists throughout the
country. She had just completed 58 years. Mangalamba became
a BMS activist in 1985. She was inspired and influenced by
veteran BMS senior leader Late Alampalli Venkatram and
dedicated her life to the cause of
workers. Till her last breath she was
engaged in court work. On 17th April
also, she was working for BMS till
4p.m., unfortunately she got massive
heart attack around 5 p.m. Due to her
death BMS lost a great women leader
and the legal fraternity an exemplary
labour Advocate.

An ardent fighter for workers rights
and privileges, Mangalamba was famous
for her persuasive and emotional
arguments which brought her laurels among Advocate
fraternity. She spearheaded many a cause when the labour
movement was at its peak in the country. She was appreciated
by many a judge for the logical stand points with which she
won a number of cases particularly of organised sector
employees. Mangalamba was the President of Manipal
University Mazdoor Union and the Bangalore Cinema
Workers Union. She was legal advisor to many labour unions.
She was associated with Reserve Bank Employees association
was almost thirty years. For her law is an effective instrument
to fight against injustice. She was a selfless crusader of worker
rights. She was always striving for involvement of women
activists in different decision making bodies. As a BMS
representative she visited many countries and attended many
international programmes. She was the youngest women
representative who attended ILO’s International Conference at
Geneva representing BBesides BMS activities, she was also
involved in many social activities. She played an active role in
Mahila Samanvaya work. Mangalamba was constantly
encouraging and inspiring youngsters in the Bar to be bold and
being a stickler for rules and discipline, would always guide
them towards following the highest ideals of the profession.
Always active and energetic this selfless Advocate will be
immensely missed by the Bangalore Bar as also the labour
movement in the country.

-Compiled by K. Sarojini Muthunnaj

-

Death of bachelor in motor accident-claim for
compensation-selection of multiplier-on what basis?

£

>

When an unmarried dies in motor
vehicle accident what is the crucial factor
-~ for selecting multiplier, age of the

. C’a deceased or in view of his bachelorhood,
d t‘he age of the parents? This question arose
before the Karnataka High Court in an appeal.

For the death of certain Ashraf his family members sought
compensation. Ashraf was unmarried. An MACT while
calculating the amount of compensation took the age of the
parents instead of the age of the deceased for selecting
multiplier. This was also called in question when the parents
appealed to the High Court being aggrieved by the amount of
compensation calculated by the Tribunal.

The High Court ruled that the question is no longer res
integra, Sarala Verma has settled the question saying that the
multiplier should be chosen from the table given therein with
reference to the age of the deceased.

Therefore, the Court disagreed with the Tribunal and
ordered for selection of the multiplier with reference to the age
of the deceased even when he was unmarried.

“Section 6, as amended, stipulates that on and
from the commencement of the amended Act, 2005,
the daughter of a coparcener shall by birth
becomes a coparcener in her own right in
the same manner as the son. It is apparent
that the status conferred upon sons under the
old section and the old Hindu law was to
treat them as coparceners since birth. The
amended provision now statutorily recognizes the
rights of coparceners of daughters as well son. It should therefore, be
apparent that both the sons and the daughters of a coparcener have been
conferred the right of becoming coparceners by birth. It is very factum of
birth in a coparcenery that creates coparcenery, therefore, the sons and
daughters of a coparcener become coparceners by virtue of birth.
Devolution of coparcenary property is the later stage of and a
consequence of death of a coparcener. The first stage of coparcenery is
obviously its creation as explained above, and as is well recognized. One
of the incidents of coparcenery is the right of a coparcener to seek a
severance of status. Hence, the rights of coparceners emanate and flow
from birth (now including daughters) as is evident from Sub Section (1)
(a) and (b).”
SC interpreting Sec. 6 of Hindu Succession Act in Danamma

“It is now well settled that pension is not a bounty, but right of a
retired employee. The Government is obliged to initiate process for
payment according to time schedule prescribed in the Departmental
rules. Non observance of the time schedule is one of the factors which
Court may take into account while considering employee’s request for
interest on delayed payment”.

Karnataka HC while granting interest on delayed
payment of death cum retirement gratuity and pension.

“It is settled that a person who has been prejudicially affected by an
act or omission of an authority has right to challenge the same before the
competent Court. The orthodox rule of interpretation regarding locus
standi of a a person to reach the Court has undergone a sea change with
the development of Constitutional law in India and the Constitutional
Court have been adopting a liberal approach in dealing with the cases of
dislodging the claim of a litigant merely on hypotechnical grounds. If a
person approaching the Court can satisfy that the impugned action is
likely to adversely affect him, the petition filed by such a person cannot
be rejected on the ground of his not having locus standi. In other words,
if the person is found to be not merely a stranger to the case, he cannot be
non-suited on the ground of his not having locus standi.”

Karnataka High Court accepting broad interpretation of

‘locus standi’

“The very Preamble'ef the Constitution of India declares India to be
a socialist, democratic and republic. ......, the Preamble of the
Constitution of India also declares that there shall be socio-economic
Justice. Keeping in mind the dreams of the Constitution, the Founding
Fathers framed the Directive Principles of the State policy, and framed
Articles 39(d), 39(e), 42, 43, 43A, 47 in Part IV of the Constitution of
India. All these Articles are in favour of the labour class of the Country.
Since, the labour class comes from the poorest of the poor sections of
society, the Founding Fathers thought it imperative that the interest of
the faceless and voiceless should be protected by the Constitution itself. It
is in this light that Article 23 of the Constitution of India was enacted
which prohibits exploitation of labour. After all, one of the functions of
the law is to protect the weak against the strong. Therefore, the workman
not only has a fundamental right to life, of dignity, under Article 21 of
the Constitution, but also has fundamental right under Article 23 of the
Constitution to be protected from exploitation.”

Karnataka High Court tracing the protection offered to
workmen in the Constitution of India

Well wisher of the month
C.R.Gopala Swamy, Advocate, Bengaluru
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Issues and Challenges for Judicial Review

... Continued

The judiciary appears to view its expanding role as a
natural corollary of its obligation regarding justiciabilty
and enforcement of socio- economic rights and good
governance. While in some ways this may be heartening in the
present context of failure of the other wings, the more vital
question is about the propriety of and legal support for
such action overriding express constitutional and
statutory prohibitions and diluting or even obliterating
the doctrine of separation of powers under the guise of
judicial review of executive action or inaction. The even more
serious issue is: what about the basic quality of the court’s
essential work itself! Such judicial action, everi when it appears
to be absolutely necessary and inevitable, should not be
unilateral but should be consensual, involving the executive
wing as well and with the assistance of
specialists - amicus curiae from various
fields which are touched by such
judicial acts. This is because in a
parliamentary system Government is
primarily responsible for policy
formulation and law making and can
ultimately bring in proper measures.
What is done by the court should be
only pro tem and adhoc.

To ensure constitutional
governance is part of the duty and
function of the judiciary. In that sense judicial review and
judicial activism is a duty. It is to be remembered that it is for
the government to govern; it is for the judiciary to check and
ensure that the government is governing lawfully, but not
whether it is governing wisely and well. Courts are concerned
only with the legality and constitutionality of any action-
legislative or executive-not with its wisdom and efficacy.
‘Unconstitutionality and not unwisdom is the narrow area of
judicial review.” For the removal of unwise measures appeal lies
to the ballot box and the process of democratic government, not
to the court.

There are areas where the distinction between what is
constitutionally permissible and what is not is hazy and grey
and it is the court’s duty to identify, darken and deepen the
demarcating line of constitutionality. The complexities of the
strands in the web of constitutionality which the judge must
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alone disentangle do not lend themselves to easy and sure
formulations one way or the other. Regarding the exercise of
the power of judicial review in policing governance, the
Supreme Court enunciated recently: When issues of governance
are brought before the Court, the invocation and exercise of
jurisdiction must depend upon whether such issues can be
addressed within the constitutional or legal framework. Matters
of policy are committed to the executive. The Court is
concerned with the preservation of the rule of law and
issues of constitutionality and legality. Every good
perceived to be in societal interest cannot be mandated by the
Court. An issue whose solution does not lie in a legal or
constitutional framework is incapable of being dealt with in
terms of judicially manageable standards. The remedies for
perceived grievances regarding matters of policy and
governance lie with those who have the competence and the
constitutional duty in that behalf.

When judicial activism spans into areas not marked for
courts, judges try to frame doctrine to dispose of matters on
what sound as legal grounds. The case gets over, the doctrine
remains. Lawyers and lower courts will rely upon it and new
cases will be decided in accordance
with it. As the doctrine was created
in the first place to achieve
something that the existing law or
legal principles did not permit,
judicial power will have expanded to
yet new area. Decisions are precedents; doctrines created are
applied.to new cases and what may very likely begin as an
attitude of ‘let us do it this one time’ grows into and becomes a
distortion of constitutional government. That indeed is the
danger of unbridled judicial activism or expansionism which will

..tend to become judicial despotism undermining the neat but

delicate constitutional balance. That is what courts must wisely
avoid and resolutely set their face against. The only check upon
the exercise of judicial power is the judges’ own sense of self
restraint. But self restraint is not an excuse for inaction. It is
rooted in a respect for the dignity and high purpose of the other
branches of government and a sympathetic understanding of
the problems they must try to resolve.

As the Supreme Court observed, borrowing the language of
Lord Steyn, judicial review is justified by combination of “the
principle of separation of powers, rule of law, the principle of
constitutionality and the reach of judicial review.” ®

Directors’ liability...

proceeded against by the trial Magistrate holding him
vicariously liable.

The respondents in the appeal presented a peculiar
explanation. According to them the director in question had in
fact issued certain cheques towards discharge of dues of the
company, they were not presented for encashment, thereafter
the said director resigned from the Company, the Company
issued fresh cheques towards discharge of the same liability by
replacing with the earlier cheques. On this count, the action
against the former director was defended.

The Court having given thoughtful consideration to the rival
arguments framed a question for determination, namely,
“whether the role of the appellant in the capacity of erstwhile
director of the defaulter company makes him vicariously liable
for the activities of the defaulter company as defined under
Section 141 of the Act?”

The Court then went on to examine many of its previous
decided cases including the one in Girdhar Lal Gupta to
understand and to know the meaning of the phrase, “person in
charge of business’ in respect of a company. It also examined
the nature of liability under Sec. 141 of the Act and whether it
should receive liberal interpretation or strict interpretation.

The Court ruled that mere statement in the memorandum of
complaint that a director i$ also liable alongwtih the company is
not sufficient to make him vicariously liable. The complaint
should make further averment on the nature of the role played
by accused director in commission of offence. “To fasten
vicarious liability under Section 141 of the Act on a person, the
law is well settled by this Court in a catena of cases that the
complainant should specifically show as to how and in what
manner the accused was responsible”, ruled the Court making
certain averment mandatory in the complaint.

The Court dealing with what Magistrates trying cases filed
for offence under Sec. 138 of NI Act are required to do before
issuing summons, said, “Before summoning an accused under
Sec. 138 of the Act, the Magistrate is expected to examine the
nature of allegations made in the complaint and evidence both
oral and documentary in support thereof and then to proceed
further ...”

The Court apex Court also found fault with the High Court
in not quashing the complaint saying “The Superior Courts
should maintain purity in the administration of Justice and
should not allow abuse of the process of Court. Looking at the
facts of the present case in the light of settled principles of law,
we are of the view that this is a fit case for quashing the
complaint”.
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Reference to Labour Court... Registered ownetr...

to the Govt meaning thereby that efforts for conciliation

failed. The Govt considering the ‘failure report’ of the

Commissioner alone made a reference to the Labour
Court. This reference was challenged by the management of the
hotel before the Karnataka High Court.

The High Court noticed that in terms of Sec. 10 of the Act the
Govt has to form an opinion and in terms of Sec. 12 of the Act.
The Govt has to arrive at a “satisfaction’ that there exists a
dispute between the parties. Only then the Govt can make a
reference to Labour Court. The Govt in the instant case had not
considered any material except the failure report submitted by
the Commissioner. The Govt had not considered the stand of the
Management that the Union does not represent the interest of its
employees and therefore, the Union cannot espouse the cause of
the employees. The other material facts which are germane to the
making of reference should also be considered, ruled the Court.
Having arrived at this conclusion, the Court set aside the
reference made by the Govt and directed the Govt to consider
failure report as also give an oppourtunity of being heard to the
parties before making a decision to make or not to make
reference.

Follow procedure...

against her for death of a patient. It was pointed out

by her that in conducting investigation and filing final

report indicting her, the police did not follow the guidelines
framed by the apex Court.

Jacob Mathew had issued certain guidelines for prosecuting
doctors for the offence of rash and negligent act while
practicing medicine or surgery. It had further directed the states
to issue statutory guidelines to investigating officers on conduct
of investigation. But no such rules were brought to the notice of
the High Court at the hearing, prompting the Court to say,
“...the State Government appears to have not been issued any
stator guidelines as noted in the above said decision.”

Lialitha Kumari in 2005 laid down elaborate guiding
principles to police dealing with cases of medical negligence. It
had directed registrion of FIR only if cognizable offence has
been made out. In all other cases the Court mandated to hold
preliminary enquiry before registering FIR. Even when FIR has
been registered, the SC had directed police, to investigate case
first by obtaining expert opinion on the issue. These elaborate set
of directions were aimed at protecting the interest of doctors as
well as that of patients.

The High Court noticed that in the present case, let alone
following the directions of the SC, the investigating officer was
not even aware of them. Therefore, apart from quashing
proceedings against the doctor, the Court directed the Registry
of the High Court to circulate the directions to all the concerned
authorities including public prosecutors and police officials. The
Court further directed circulating the guildlines in Mathew Jacob
to the Karnataka Law Commission to recommend rules to be
framed in this regard.

rv  NC Raghavachari, who is considered
HUM Ui to be a doyen on Hindu Law and has
written several books on the issue, was arguing before the
Karnataka High Court on a matter pertaining to Hindu Law.
The judges on the Bench were referring to a book on Hindu
Law written by him. During the course of hearing, the judge
remarked, “Mr. Ragavachari, what you are arguing is totally
contrary to what you have written in the book. Where is that
point?” He replied, “It is in the latest edition.” “Where is the
latest edition?” the judge asked. To which he shot back, “I am
the latest edition.”

~

7

Vijay Kumar was named as first respondent along with
two other respondents.

Vijay Kumar contended that before the date of the accident
he had sold the vehicle to the second respondent and had
handed over possession of the vehicle together with relevant
documents including the registration certificate and Forms 29
and 30 for transfer of the vehicle. The second respondent
claimed that he had sold the vehicle to the third respondent in

‘the similar fashion. The third respondent in turn put forth a

defence that he had sold the vehicle prior to the date of the
accident to the petitioner Smt. Jai Devi. The succession of
transfers was put forth as a defence to the claim.

Tribunal allowed the claim petitions and awarded Rs.10,000/
- to Smt. Jai Devi and Rs. 3,75,000/ - to the LRs of the deceased
Nitin. The Tribunal noting that Vijay Kumar’s name reflected on
all registered records of the vehicle, saddled him with liability
to pay compensation alongwith the driver of the vehicle. The
vehicle was un insured on the date of the accident.

When the award was appealed against before the Punjab and
Haryana High Court, a learned single Judge of the Court relied
upon judgments of the apex Court in HDFC Bank Limited Vs

. Reshma and Kala Devi Vs State of Assam and held that there was

no justification for the Tribunal to pass an award against the
registered owner when there was evidence that he had
transferred the vehicle. In the opinion of the High Court, the
Tribunal ought to have passed the award only against the
appellant-owner.

In the appeal to the Supreme Court it was pointed out that
Sec. 2(30) of the Motor Vehicles Act, 1988 mandates that the
person in whose name a motor vehicle is registered is the owner
and the only two exceptions to that principle are where such
person is a minor or where the subject vehicle is under a hire
purchase agreement. It was also submitted that one of the
judgments relied upon by the High Court the offending vehicle
was requisitioned by the Government and in another the
vehicle was financed against hypothecation agreement.

Examining the legal position, the Court noticed that how the
term ‘owner’ was defined in the Act of 1939 and how the
present Act defines. It said, “Parliament has consciously
introduced definition of expression ‘owner’ in Sec. 2(30), making
departure from provisions of Sec. 1(19) in the earlier Act of
1939”. Having noticed the change in legal position with coming
into force of the Act, 1988 the apex Court recognized the reason
for change. It is to ensure that the victim or victim’s legal heirs
should not be left in the state of uncertainty when there are
successive transfers of the offending vehicle, noted the Court.
“Principle underlying the provisions of Sec. 2(30) is that victim of
motor accident or, in case of death, legal heirs of deceased
victim should not be left in state of uncertainty. Claimants for
compensation ought not to be burdened with following trail of
successive transfers, which are not registered with registering
authority,” ruled the C8urt. Not making the registered owner
liable for compensation would defeat the salutary object and
purpose of the Act, further said the Court.

The Court did not agree with the reasoning of the High
Court which had said that the present owner being the appellant
ought to be made liable to satisfy the award. Allowing the
appeal, the Court said “...the liability to compensate the
claimants in terms of the judgment of the Tribunal will stand
fastened upon the First respondent”.
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