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Greetings of Karnataka Rajyotsava

Simultaneous proceedings un-
der SARFAESI & other enact-
ments permissible-doctrine of

election not applicable

In one of its recent rulings, the apex Court ruled reaffirming
the legal position that a secured creditor may avail remedies
available under SARFAESI Act and also under other
adjudicatory enactment simultaneously. The Court also ruled
that the doctrine of election is not applicable to such instance.

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest (SARFAESI) Act was enacted
by the Government of India in 2002 to provide for mechanism
to secured creditors such as banks and other notified financial
institutions to enforce their security interest without
intervention of Courts. Thus, it -

‘Law’ in Or.7 R1.11 1ncludes
precedent

The word, ‘law” appearing in Order 7 Rule 11 of the Code of
Civil Procedure includes not only legislative law but also
precedents, said Supreme Court recently.

RI 11 (d) in Order 7 of the Code permits Courts to reject plaint
on the ground that the suit is barred by any law. This rule
permits to shoot down frivolous litigation making impermissible

“claim at initial stage.

In a suit filed by a plaintiff a question arose as to whether
Rule 11(d) includes only legislative enactments or it also
contemplates precedents within the compass of the term ‘law’. A
Plaintiff had filed a suit for declaration alleging that a
compromise decree in another suit being the result of the
compromise before Lok Adalat was obtained by
misrepresentation and fraud. The plaintiff therefore, sought to

' set aside the decree. This plaintiff

~ is clear that the Act is not a piece
of adjudicatory legislation.
Since then a question is being
discussed in legal circle,
“whether banks can avail remedy under SARFAESI Act
and other enactments such as before the Debts Recovery
‘Tribunal under the RDB Act, Arbitration and
Conciliation Act, etc, simultaneously?’ Those

Sex with minor wife rape

Striking down constitutional validity of the second exception
to Section 375 Indian Penal Code, the apex Court brought the
act of having sex by a man with his wife aged between 15 and 18
years within the definition of Rape.

Sec. 325 in the Code defines the sexual offence of Rape. It has
two exceptions. The first explanation is irrelevant for the
purpose of the present discussion. The second one reads as
“Sexual intercourse by a man with his own wife, the wife being
not under fifteen years of age is not rape”. In so providing,
intention of the lawmakers was clear that sex with minor wife
aged below fifteen years is rape but sex with minor wife above
fifteen years is not rape. Minority in India ends after completion
of 18 years.

Marriage laws in India including the Prohibition of Child
Marriage Act and POSCO Act do not permit marriage of minor
girl child and sex with minor, object being that bodily integrity
of minor girl child should not be violated. Explanation 2 to Sec.
- 375 was impugned also on the ground that it runs contrary to
other statute. Accepting the challenge the bench ruled that this
exception in the rape law is discriminatory, capricious
and arbitrary.

The petition was filed by NGO Independent

News, articles and other writes up published in this News Magazine are
the intellectual property of the News Magazine. Any form of

reproduction thereof by any one without the written consent of the
Editor would amount to vmlatwn of the provmons of the Copy Right

Act, 1957. -Ed.

9 9 th year of publication

ek

&

was one of the defendants in the
earlier suit the decree of which
was sought to be set aside. ‘

The defendants in the suit

entered appearance and opposed the suit challenging the decree
in the earlier suit. The defendants filed an application under Or.7
RI11(d) of the Code and sought the Court to reject the plaint.

@

This application contended that in terms of a judgment
“of the apex Court of the year 2008 a party aggrieved by
the award passed in terms of the Lok Adalat Act can

President Kovind bats for HC
- verdicts in regional language too

Speaking on the:occasion of valedictory function of the
diamond jubilee celebrations of the High Court of Kerala,
President of India, Ram Nath Kovind stressed the need to make
High Courts’ judgments understandable to litigants in their
language. He suggested setting up of a mechanism to issue
certified translated copies of verdicts.

Kovind said it was important not only to take justice to the
people, but also to make it understandable to litigating parties
in a language they knew.

“High Courts deliver judgments in English, but we are a
country of diverse languages. The litigant may not be
conversaiit with English and the finer'points of the judgment
may escape him or her. The litigating parties will thus be
dependent on the lawyer or another person to translate the
judgment. This can add to time and cost,” he said.

The President suggested that a system could be evolved
whereby certified translated copies of judgments were made
available by the high courts in local or regional languages.

“This could happen in a period of say 24 or 36 hours after the
judgment is pronounced. The language could be Malayalam in
the Honourable Kerala High Court or Hindi in the Honourable
Patna High Court, as the case may be,” Kovind said adding he
was only making a suggestion in this regard.

“It is for the judiciary and the legal fraterruty to discuss this
and decide as appropriate,” he sald
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| Article 35A:
controversy in the Court

constitution bench of the Supreme Court was about to

begin hearing on the constitutional validity of Articles

. 35A and 370 of the Constitution during last week of October. But
the Union Government was able to convince the Court that any
pronouncement on the vexed subject would likely to make
adverse impact on the efforts started by the Government to talk
to all stake holders in the Kashmir valley. The Government
recently appointed an interlocutor to negotiate in the troubled
state. Interestingly, the Union of India has neither supported
nor opposed the public interest writ petition filed by a Delhi
based NGO, We the Citizens. When the matter first came before

a two judge bench of the Court in the ordinary course, Attorney

General KK Venugopal said that the Centre would not file an

affidavit but wanted a larger debate on the “very sensitive”

matter. Pitted against the petitioner is the Government of J&K

which wants continuation of the Articles in the Constitution.

~ Interestingly, Article 35A was not part of the original
Constitution. It was added to the Constitution by the President

of India on 14th May 1954 by The Constitution (Application to

Jammu and Kashmir) Order, 1954 in exercise of the powers
conferred by clause (1) of Article 370 of the Constitution, with -

the concurrence of the Government of the State of Jammu and
Kashmir.
The text of Art.35A reads as follows:
“Notwithstanding anything contained in this Constitution, no
existing law in force in the State of Jammu and Kashmir, and no law
lereafter enacted by the Legislature of the State:

(a) defining the classes of persons who are, or shall be, permanent
. residents of the State of Jammu and Kashmir; or
(b)  conferring on such permanent residents any special rights and

privileges or imposing upon other persons any restrictions as

respects—

(i)  employment under the State Government;

(ii)  acquisition of immovable property in the State;

(iii) settlement in the State; or :

(iv) right to scholarships and such other forms of aid as the State
- Government may provide,

shall be void on the ground that it is inconsistent with or takes away
or abridges any rights conferred on the other citizens of India by any
provision of this part.”

In a nutshell, Article 35A empowers the state legislature to
define the state’s “permanent residents” and their special rights
and privileges. It thus gives special rights to the Jammu and
Kashmir’s permanent residents. It disallows people from outside
the state from buying or owning immovable property there,
settle permanently, or avail themselves of state-sponsored
scholarship schemes. It also forbids the J-K government from in
any way employing people who are non-permanent residents.
Thus, the Government and people of J&K enjoy a status not
available to any other states and its residents.

The controversy with regard to Art. 35A is two fold. Firstly,

it is being impugned on the ground that it runs contrary to the
spirit of Art. 14 of the Constitution. This article professes
equality before law. Secondly, Art. 35A is not part of the original
Constitution nor was it incorporated therein by way of
amendment caused by the Parliament. It was inserted into the
Constitution as an ‘Appendix’ by an executive order of the
President. The President, the petitioner contends has no power
to amend the Constitution. The petitioner before the Court
further says that it was a temporary measure, not meant to be
continued indefinitely and it was never presented before the

~Parliament.

Kashmiri separatist leaders warned on a day beforé the
hearing was to begin that there would be widespread protests if
SC delivers a verdict “against the interests and
aspiration of people of state”.

Jammu and Kashmir CM Mehbooba Mufti had

™

To sing or not to sing...

ecent controversy over whether one should be
mandated to stand up when national anthem is being
played in cinema halls gives an impression that it is a touchy
issue in India. India is no exception, many Assian Countries have
such laws and also witness opposition from a section of society.

The House of Representatives Philippines recently in June
approved a bill which is yet to get approval from the Senate and
nod from the President. The Bill requires members of the public
to sing the country’s national anthem “with fervour” whenever
it is played publicly. Offenders who fail to do so could face
public censure, fines between $1,000 to $2,000 and up to a year in
prison. Singing national anthem is exempt for those “whose faith
or religious beliefs prohibit them from singing the national
anthem”. They should “show full respect” and stand at
attention, mandates the Bill. :

Thailand has a long tradition of playing national anthem at 8
a.m. and 6 p.m. every day on loudspeakers in places like schools,
offices buildings, parks and train stations. People are expected
to stand still and be silent. 2007, Thai lawmakers considered a
bill that required motorists to stop their cars while the national
anthem played, but it did not pass. A separate song —
recognised as the royal anthem as it pays a tribute to the
monarchy- is played in cinema halls and concerts. Failing to pay
respects to it by standing up can result in serious consequences.
For instance, in September 2007, a Thai man and woman were
charged for not standing up in a cinema hall to the royal
anthem with Iese-majesté, which means offending the dignity of
the monarch and can be punishable by up to 15 years in jail. The
charges were dropped in 2012, according to a press report.

In Japan too, the national anthem and ‘enforcement of
patriotism” are sensitive issues. Japan’s national flag and anthem
were legally declared only in 1999. The national anthem
“Kimigayo” is a solemn song about loyalty to Japan’s Emperor. -
Therefore, some associate the anthem with Japan’s militaristic
past and choose to not sing it. But, a controversy broke when -
Tokyo Education Board in 2003 passed a regulation that
required schools to record the names of teachers who did not
stand and sing the national anthem. The ones who did not stand
were and continue to be ‘disciplined” and with reprimands, poor
performance evaluations and salary cuts. The Supreme Court of
Japan ruled the singing of the national anthem “constitutional”
in 2012, dismissing two petitions seeking to ban rules that made
the singing mandatory.

Sec. 120-B - criminal conspiracy —
essential ingredients — how to
gather existence of criminal
conspiracy?.  *

An appeal required the apex Court t

o
o_

examine the essential ingredients of criminal

conspiracy and method to gather existence of criminal

conspiracy.

Essential ingredients of criminal conspiracy as noticed by the

Court are: :

e Agreement between two or more persons,

o Agreement must relate to doing or causing to be done either
an illegal act or an act which is not illegal in itself but is done
by illegal means.

e Thus, meeting of minds of two or more persons for doing or
causing to be done an illegal act or an act by illegal means is
sine qua non of criminal conspiracy -

On method to gathering existence of criminal conspiracy the

Court said that

¢ Itis extremely difficult to adduce direct evidence to prove
conspiracy

 Existence of criminal conspiracy and its objective can be
inferred from surrounding circumstances

e Conduct of the accused also becomes relevant in inferring
existence of criminal conspiracy
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The Constitutional Vision of Justice and the Judiciary

he concept of justice, an ideal that has engaged man since

time immemorial, is concerned with the adjustment of
human relations. Aristotle divided justice into corrective and
distributive. The belief that individuals have inherent and
inalienable rights and the aspiration to make power impersonal
and accountable has been the motivation for constitutions and
constitutionalism. Modern constitutions empower citizens and
control and discipline power. By defining competences and
entrenching rights, the constitution limits powers and protects
liberties. It unfolds a vision and a goal and lays down the
nuanced path of realising the same.

The vision of our Constitution is reflected in the Preamble
and Parts III and IV. The Constitution apart from setting up a
framework of government is also concerned with securing
justice to all its citizens. The justice provisions in Part IV are

of the welfare of society as a whole. Electoral reforms and
reforms of political parties are inevitable for democratic
institutions to maintain their legitimacy. The checks and
balances in the constitutional scheme which may have decayed
must be strengthened and correct, effective systems put in place.
Access to justice is extremely important. Everyone has a right to
be assured that impartial justice is accessible and affordable.
Lord Neuberger said, ‘Laws delays and the cost of litigation
including lawyers’ fees negate the rule of law.” When justice is
denied expectations may darken into depression and engender
despair, rebellion and anarchy.

The judiciary, particularly the Supreme Court, as a vital
institution of democratic governance helps to inculcate and
foster a constitutional culture and infuse all State actions with
constitutional ethos. The Indian constitutional experience and

declared fundamental to the governance of
the country and underlie all human
development. Rawl’s theory of justice
though propounded later is best reflected in
the Constitution. All social values -liberty
and opportunity, income and wealth, and
the bases of self respect- are to be
distributed equally. Injustice is simply
inequalities that are not to the benefit of all.
The Constitution envisages and endeavours

the role of the judiciary has, on the whole, been fascinating and
heart warming. The judicial endeavour has been in the
direction of integration of Parts III & IV in the process of
constitutionalising socio-economic rights some of which are
expressly included in Part IIT and a large number of which have

been .read into and derived
PerSpectwe

from them. Judicial
interpretation and creativity led
V. Sudhish Pai
vsudhishpai@gmail.com

" to the emanation and inclusjon
of many other rights. All

to ensure the former and remove the latter.
That is the constitutional vision of justice. The consummation of
the Constitution is when justice reaches out to everyone,
everywhere as contemplated and mandated by the Constitution.

The function of the judiciary is to act as a civilising force in
the body politic. The judiciary contributes to the existence of a

- just society and to the civility of the nation, the civilising
function of the judge being ‘the removal of a sense of injustice.’
Peace is the fruit of justice. A peaceful and orderly society is
what we all look for. Justice is what all beings seek and which
cements the fabric of a secure society.

The Constitution speaks of justice- social, economic and
political. Equality of opportunity is the soul of social equality
and social justice and is perhaps the most important foundation
that supports the democratic polity. One cannot hope to enjoy
one’s rights individually if others are not treated equally.
Economic and social inequalities rupture the fabric of civil
society. An inclusive society fuelled by inclusive growth is
imperative. That is the challenge of conflict of social institutions
and an inequitable economic order. Wealth has a social mission.
It must find expression and fulfilment in human well being with
a sensible balance between economic growth and advancement

seemingly wide and unfettered
powers of the State are tempered by constitutional limitations to
be exercised in accord with public law principles and subject to
judicial review as per the nature of the function.

A shrewd US politician referring to their Constitution
remarked, “We the People is a very eloquent beginning. But
when that document was completed on 17.9.1787, I was not
included in that We the People. I felt somehow for many years
that George Washington and Alexander Hamilton just left me
outside by mistake. But I realised that it is through the process
of interpretation and Court decision that I have been finally
included in We the People.” This also describes the role of the
Indian judiciary particularly the Supreme Court. By
interpretation and Court decision it has broadened the reach of
the Constitution’s provisions and made them meaningful to the
common man. ,

Developments in constitutional law and the.courts’
contribution in translating constitutional vision into reality have
been remarkable. Inspite of some ups and downs and well
meaning and justified criticisms, the expression used for the
American Supreme Court “The Republic endures and this is the
symbol of its faith” truly applies to our Supreme Court as well.

“Delay in delivery of justice is a pressing concern in
our country. Often those who suffer are among the
. poorest and most underprivileged in our society.
- We must find mechanisms to ensure quick
disposal of cases...... We could all consider an
approach that makes adjournments the exception
in an emergency situation rather than a tactic to
prolong court proceedings. We must find a way
Sforward,”
President Ram Nath Kovind addressing the valedictory function of
the diamond jubilee celebrations of the High Court of Kerala
-~
“Arts.16(4A0 and 16(4-B) have been regarded as enabling
constitutional provisions. Additionally, it has been postulated that the
State is not bound to make reservation for Scheduled Castes and
Scheduled Tribes in matter of promotions. Therefore, there is no duty. In
such a situation, to issue a mandamus to collect the data would
tantamount to asking the authorities whether there is ample data to
frame a rule or regulation. This will be in a way, entering into th
domain of legislation, for it is a step towards commanding to frame a
legislation or a delegated legislation for reservation. Court cannot issue
mandamus to take a step towards framing of a rule or a requlation for

b3
\ purpose of reservation for scheduled castes and scheduled tribes in matter

of promotion”
SC in the case of Suresh Chand Gautam
-y - Q-
“There is virtually a consensus in society that crackers should not be
burnt during Diwali, which can be celebrated with equal fervour by
various other means as well... We have the direct evidence of deterioration
of air quality at alarming levels, which happens every year. As already
pointed out above, burning of these firecrackers during Diwali'in 2016
had shot up pm levels by three times, making Delhi the worst city in the
world, insofar as air pollution is concerned. Direct and immediate cause
thereof was burning of crackers during Diwali,”
SC’s reasons for suspending sale of firecrackers
in Delhi till further order .
o [

“The speech of a Minister is relevant in so far it gives the
background for the introduction of a particular provision in the Income
Tax Act. It is not determinative of the construction of the said provision,
but gives the reader an idea as to what was in the Minister’s mind when
he sought to introduce the said provision.”

SC examining whether Minsiter’s speech is an external aid of
interpretation of Finance Bill
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Article 35A..._u

warned in July that there would be “nobody in the
state to hold the Tricolour” if the rights and privileges of its
residents were tinkered with.

In September on behalf of the Government, Union home
minister Rajnath Singh had allayed these fears and had promised
that the Union Government will not go against the wishes of the
people of Jammu and Kashmir. But he was non-committal about
the Centre filing a counter-affidavit in the Supreme Court to
defend contentious Article.

If we look at the history of Art 35A we will notice that J&K
was never under the direct rule of the British unlike the rest of
India. Before partition, the state was a princely state under the
British Paramountcy. The legal status of the people of the state
was "state subjects", they were not British colonial subjects. In
the case of Jammu and Kashmir, the political movements in the
state in the early 20th century led to the emergence of
"hereditary state subject” which pressed for right of residence to
" be made a hereditary right.

In response to these movements, the Maharaja of the state
. passed the Hereditary State Subject Order, 1927. This Order
recognized right to residence in the state to be hereditary.
~ Following the accession of Jammu and Kashmir to the Indian
Union on 26 October 1947, The Maharaja ceded control over
defence, external affairs and communications to the Government
of India. He did not cede control over the subject “residence’.
After independence this matter was discussed by the Union
of India and the State Government. The discussion culminated in
the Delhi Agreement in 1952. Under this agreement the
governments of the State and the Union agreed that Indian
citizenship would be extended to all the residents of the state
_but the state would be empowered to legislate over the rights
and privileges of the state subjects, who would now be called
permanent residents. v
The Delhi Agreement was adopted by the Constituent
Assembly of Jammu and Kashmir, Thereafter, the President of
India issued The Constitution (Application to Jammu and
Kashmir) Order, 1954, through which Indian citizenship was
extended to the residents of the state, and simultaneously the
Article 35A was inserted into the Indian constitution enabling
the State legislature to define the privileges of the permanent
residents.

Sex with minor wife...

Thought had challenged the exception clause (2) in

Section 375 IPC. The Centre had opposed the prayer

saying that India has 23 million child brides and criminalising
the “consummation of the marriages” as rape would not be
appropriate. The government had defended the exception in
the Supreme Court, saying the provision was meant to protect
the institution of marriage. “The institution of marriage must be
protected. Otherwise, the children from such marriages will
suffer,” the Statement of Objection of the Centre read. It had
also taken the stand that child marriages were a reality in India
where economic and educational development was uneven. The
bench however, did not agree with the Government.

Striking down the impugned explanation the bench made
clear that it has not dealt with the issue of marital law.

The judgment voiced concern over child marriage saying
that social justice laws are not being implemented with the spirit
they had been enacted with. It also expressed anguish over
thousands of minor girls being married in mass wedding
ceremonies on the occasion of Akshaya Tritiya.

We'l‘l"wisher of the month R.Rajagopalan,

 Advocate, Bengaluru

‘Law’ in Or.7 R1.11 ...

only challenge it by filing a writ petition under Art..
226/227 of the Constitution of India. The judgment ruled that a
suit challenging the validity of the compromise entered into
between the Lok Adalat is not maintainable. Citing the decision,
the defendants argued that the suit is not maintainable and
opposed to the law laid down by the apex Court. The plaintiff did
not agree. According to the plaintiff, a judgment of the apex
Court is not “law’, and hence, the suit cannot be dismissed.

In 2008 a three judge bench in the case of State of Punjab faced
the question as to what is the remedy available to the person
aggrieved of the award passed by the Lok Adalat under Sec. 20
of the Act. The Court noticing that the award passed by Lok
Adalat is final and binding on the parties and it further ruled
that it can be challenged only by filing a writ petition that too on
limited grounds.

The trial Court examined the legal position and allowed the
application filed by the defendants and rejected the plaint
holding that the suit is barred by the law laid down by the three
judge bench of the apex Court in the case of State of Punjab.

When the matter came to the apex Court, the Court examined
various judgments on the point by many High Courts. The apex

Court found that High Courts of Allahabad, Gujarat, Jarkhand

and Bombay have taken a view, ‘law in Rl. 11 (d) includes law
declared by the Hon’ble Supreme Court’. The apex Court also
noticed that the law laid down in the State of Punjab is binding on
all the Courts in the country by virtue of mandate of Article 141
of the Constitution. In view of this matter, the apex Court upheld
the order of the trial Court rejecting the plaint.

Simultaneous proceedings...

advocating its impermissibility argue that such practice
if allowed would go against the doctrine of election.
The doctrine of election broadly speaking, says a party -
having elected to take a particular course of action can not avail
other course of actions simultaneously.

In 2008 and 2014 in Transcore case and Mathew Varghese case
respectively, the apex Court held that a secured creditor may
avail multiple remedies under different enactments
simultaneously in view of Sec. 37 of the SARFAESI Act. Apart
from reaffirming the said legal position the present judgment
also examined applicability of the doctrine of election.

Examining the application of the doctrine the bench noticed
comments in Snell’s Principles of Equity. The commentary says,
“the doctrine of election of remedies is applicable only when -
there are two or niore co existent remedies available to the
litigants at the time of election which are repugnant and
inconsistent’. ™ '

The appellant before the Court had questioned the
proceedings initiated by the respondent secured creditor
simultaneously under SARFAESI Act and Arbitration and
Conciliation Act. The Cdurt relying upon Snell’s comments on
the point reasoned that firstly, there is no inconsistency between
these two enactments. Secondly, Court found that the remedies
under these two enactments are not co existent remedies.
“SARFAESI proceedings are in the nature of enforcement
proceedings, while arbitration is an adjudicatory process”, ruled
the Court to make a distinction between the two. Thus, the
bench camie to the conclusion that there is no substance in the
grievance of the appellant.

Acting CJ Appointed
Justice H.G.Ramesh took over as the acting chief
justice of Karnataka High Court on 10-010-2017.
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