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Remand: first appellate
Court may record evidence

In a recent judgment the apex Court disagreeing with a
judgment of Karnataka High Court opined that even a first
appellate Court is competent to record evidence while hearing
first appeal. A bench consisting of three judges of the Court
overruled the judgment of the Karnataka High Court in
remanding the case to trial Court for recording evidence. While
remanding the matter to the trial Court, the High Court had
directed the Court not only to record additional evidence but
also ‘to decide the suit afresh by giving its findings in light of
the additional evidence adduced’.

Order 41 Rule 28 permits first appellate Court to gather
additional evidence. The rule

"No jurisdiction to civil
Court under SARFAESI
Act’ reiterates apex Court

- The Supreme Court recently reiterated that when Debt
Recovery Tribunal (DRT) or Debt Recovery Appellate Tribunal
(DRAT) is seized of a matter covered by the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security
Interest (SARFAESI) Act, 2002, no civil Court can exercise
jurisdiction thereon. The Court was dealing with a matter where
the Bombay High Court had ordered for establishment of title
by parties in a civil Court even when the DRT and DRAT had
ruled against the claimants.

..no civil Court can exercise jurisdiction to entertain any

says, “..the first appellate Court
may either take such evidence or
direct the Court from whose
decree the appeal is preferred, or
any other subordinate Court, to
take such evidence and send it to the appellate Court”.

In the judgment and decree of the High Court, the apex
Court noticed that there was no specific reason as to
why the parties should be relegated to the trial Court
to re decide the suit. The only reason which the apex
Court could gather was to find out the truth which

Arbitration clause requires
strict interpretation

‘ Arbitration clause is required to be strictly construed’, ruled
a three judge bench of the apex Court recently. If any clause in
the arbitration agreement suggests that there can be no
arbitration and if it is demonstrably clear in its intention, then it
has to be hounoured, ruled the Court declining to appoint
arbitrator in a particular case.

A company engaged in certain commercial activities had
availed Fire Industrial all Risk Policy from Oriental Insurance
Co Ltd., in respect of the factory situated in Odisha. Clause 13
in the policy related to arbitration. It was a peculiarly worded
clause listing out under what circumstances arbitration clause
can not be invoked. During the life of the policy the factory
was affected by a cyclone named “Phailin”. The company
suffered loss due to the cyclone. The Company claimed to be
reimbursed of its'loss. The insurer appointed a surveyor. The
surveyor gave report. Thereafter a series of correspondences
took place between the insured and the insurer but the insurer
did not settle the claim of the insured. The insured therefore,
invoked the arbitration clause and called upon the insurance
company to concur with the name of the arbitrator whom it had
nominated.

The insurer declined either to concur or to nominate its
arbitrator. It replied by saying that it has repudiated
the claim of the insured and therefore, declined to
refer the dispute to the arbitrator.
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suit or proceeding in respect of
any matter which a DRT or
DRAT is empowered by or
under this Act to determine and
no injunction can be gratned by
any Court or authorlty in respect of any action taken or to be
takne in pursuance of any power conferred by or under the
Act”, ruled a bench of the Court consisting of three judges.
SARFAESI Act is a special enactment brought into force to
empower banks and notified financial institutions to deal with
bad debts without intervention of Courts. Aggrieved parties
may appeal to DRT and to DRAT. Section 34 thereof specifically
takes away jurisdiction of civil Courts to deal with any matter
which is the subject matter of dispute covered by the
Act,
Sec. 34 of the Act “...clearly bars filing of a civil
suit”, ruled the bench to reiterate the position that

SC’s guidelines to arbitra-
tors on'rate of interest

The apex Court recently laid down a set of guidelines for

arbitrators and Courts to fix rate of interest. The guidelines

pertain to ‘international commercial arbitration, in the absence
of an agreement between the parties on interest’, made clear the
Court.

“The current practice of awarding Interest in international
commercial arbitration is riddled with inconsistencies and is
criticized for lack of uniformity in international contracts, there
is no consensus on the method or rate of awarding interest”,
are the factors which necessitated the Court to lay down a set of
guidelines.

The Court made clear that the rate of interest awarded must
correspond to the currency in which the award is given and
must be in conformity with the laws in force in the lex fori,
meaning thereby that the rate of interest must be in conformity
with the law of the country in which an action is brought.

The court recognized that arbitrator has discretion to award
interest. It further said that discretion should be exercised
reasonably.
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‘necessitated remand by the High Court. But then, the
High Court could have remanded the matter to the first
appellate Court instead of the trial Court, reasoned the apex
Court. ‘“The High Court could have issued directions to the First
Appellate Court to determine any question of fact including the
existence and genuineness the additional evidence.....” reasoned
the Court to disagree with the practice of High Courts directly
remanding matters to trial Courts by passing first appellate
Courts.

In view of its findings on law and considering the length of
time for which the parties have been litigating, the apex Court
set aside a part of the judgment of the High Court. The appeal
was remanded to the High Court ordering that ‘the High Court
shall frame points on which the additional evidence is allowed
to be produced and direct the First Appellate Court to take the
additional evidence’ and to give finding thereon.

Arbitration clause...

Felt aggrieved, the insured filed application to the
High Court under Sec. 11(6) of the Arbitration and
Conciliation Act, 1996 for appointment of an arbitrator to
adjudicate the disputes and differences that had arisen between
the parties. Though the application was contested by the
insurer, the High Court proceeded to appoint an arbitrator.

The said order was assailed by the Oriental Insurance Co
Ltd., by of special leave in the instant appeal.

The apex Court held that if a clause in the agreement
restricted types of disputes that could be referred to arbitration,
the clause has to be respected. The bench further made clear
that if the agreement specified only few types of disputes that
could be resolved by arbitration, only such disputes should be
referred to arbitration and not all types of disputes. Looking at
clause 13 of the agreement, the Court understood that only
disputes pertaining to quantum of amount paid to indemnify the
loss was referable to arbitration. If there was total repudiation
of the claim, Clause 13 had not made it amenable to resolution
by arbitration. Since there was complete repudiation of claim,
“No inference can be drawn that there is some kind of dispute
with regard to quantification” ruled the Court. The court
accepted the legal position, “.
clauses enumerated in the pohcy and the Court does not
* transplant any equity to the same by rewriting a clause”. The
Court dlsagleed to take the view taken by the High Court and

..the parties are bound by the
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jurisdiction of civil Courts is taken away by the Act.
Alleging that the directors of and M/s Allwyn
Alloys Pvt Ltd., created mortgage of a flat in favour of State
Bank of India (SBI), an authoritised officer of the bank
proceeded to attach the property. Two others claiming to be the
present owners of the flat in question unsuccessfully appealed to

_the DRT. Their appeal to DRAT also failed as the DRAT noticed

that the housing society concerned contemporaneously recorded
the factum of mortgage created by the directors and the
company. DRAT further held that the directors and the company
legitimately created equitable mortgage of the flat in question in
favour of the bank. The appellate tribunal further noticed that
the claimants “failed to file any documentary evidence to
establish their subsisting title over the subject flat’. With these
observations, the DRAT refused to grant the relief of restraining
the bank from auctioning the property.

This ruling of the DRAT was challenged by unsuccessful
claimants before the Bombay High Court. The High Court
disposed of the writ petition with the direction that the writ
petitioners to approach within 8 weeks proper forum to get
adjudication of the rights of the writ petitioners as contended in

‘the writ petition and within the said period of 8 week they shall

file and seek proper interim relief in their favour. “Till the expiry
of 8 weeks the bank shall not proceed with the matter in terms
of the order obtained by them before the DRT so far.as the
property in question’, further ruled the Court. It is thus clear
that when the Court said “proper forum’, it meant civil Court.
The bench thus, also restrained the bank from proceeding under
the Act without specifically setting aside the orders of the DRT
and DRAT.

Felt aggrieved, the bank through its authorized officer
appealed to the Supreme Court with special leave.

“After examining the legal position, legality of the order of
the Bombay High Court, the apex Court held “... we have no
hesitation to acceding to the argument urged on behalf of the
Bank that the mandate of Section 13 and, in particular, Section 34
of the Act, clearly bars filing of a civil suit”. The Court also
noticed that the claimants claimed title to the property in
question under an unregistered Memorandum of
Understanding dated 13th March 2011 which came into being
much after the mortgage created by the directors and the
company. ’

The apex Court set aside the order of the High Court holding
that the directions therein are unsustainable.

attoyved the appeal of the insurer.
“In all cases where 5.34 petition is

after commencement of Amendment Act
application for stay having been made

under S. 36 therein, will be governed

by S.34 as amended and S.36 as

substituted. Arbitral proceeding
commences under S.21 unless othery
agreed by parties, when dispute arises
between parties for which for which request for dispute to be
referred to arbitration. Arbitral proceedings terminate under
S.32(1) by delivery of final arbitral award or by circumstances
mention in S. 32(2). Mandate of Arbitral Tribunal terminates
with termination of arbitral proceedings, save and except for
correction and interpretation of award within bounds of S.33, or
- making of additional arbitral award as to claims presented in
- proceedings, but omitted from award. Once this is over, in cases
where arbitral award is delivered, such award shall be final and

binding on parties and persons claiming under them, under S.-

35 of Act. Under S.36, both pre and post amendment, such

award shall be “enforced” in accordance with provisions of

Code of Civil Procedure, in same manner as if it were decree of

Court. It is clear that scheme of Act s materially different from
scheme of 1940 Act.”

SC distinguishing Arbitration and Conciliation Act,

1996 from earlier Act, 1940

'Letter to the Editor‘
Sir,

. The complamant ina cheque bounce case claimed that he
had given hand loan of Rs.3,60,000 to the accused. His
evidence reveal that he is a slum dweller, Agarbathi roller in
profession, does not have a bank account, does not know his
source of fund and does not know the date of lending. He
also did not know whether the accused was the owner of the
steel factory even though the money was borrowed to
overcome ‘the financial distress the company was
undergoing. Under the circumstances the Court conducting
the trial ought to have found out whether the complainant’s
claim that the bounced cheque was in respect of any debt or
other liability and whether the company was in need of
founds. However, the trial Court having missed the point
convicted the accused. The Sessions Court in appeal
confirmed the conviction.

Whether the incident does not prove the callous and
mechanical manner in which the Courts deal without
bothering to follow the niceties of appreciation of facts based
on the burden of proof to be discharged by the complainant?
In such a situation how common man can repose confidence

in the courts? :
: Dr.S.Nagaraj

Advocate, Bengaluru
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COMMUNIQUE —

here are portents. The critical aspects of the question
‘What's the Supreme Court for’ are institutional, they
~concern the limits on the manner in which the Court deals with
~ the subject matter confided to it. A superficial answer would be
that the Court is for judicial interpretation of the Constitution in
cases that are justiciable. A more comprehensive and meaningful
answer must explore what is judicial interpretation though the
distinctions are subtle and the process is complex. The extensive
use of judicial review and constitutional adjudication as an
instrument of what is perceived to be reform may give rise to
profound controversy. It is difficult now for admirers of the
" Court and the rule of law to avoid worrying that progressive
activism is endangering their historic role. In a free democratic
polity the judiciary and constitutional adjudication can hardly

Some Ominous Trends

administrative measure must be that of the legislature and the
executive, representative of and accountable to the people,
never the wisdom or morality of the judge. Judicial review is
concerned with the legality or constitutionality of any action, not
with its wisdom or even lack of it. Government should not
abdicate its functions and responsibilities. For representative
democracy to maintain its legitimate domain of activity and
authority, it is only appropriate that the social, political and
economic agenda for the nation is not set by judiciary. “Flattery
is often the graveyard of the gullible.” Leaving a matter to the
wisdom of the Court is very alluring. But judges should
resolutely set their face against such temptations. The
Constitution guarantees the liberties of self government. Its
primary purpose and role is to preserve and encourage active

break very far away for very long from the
dominant long range will of the people.
When judicial activism spans into areas
not marked for courts, judges try to frame
- doctrine to dispose of matters on what. |
sound as legal grounds. As the doctrine was
created in the first place to achieve
something that the existing law or legal
principles did not permit, judicial power will
have expanded to yet a new area. Such

liberty which is citizens’ participation in shaping government
and its laws. Promoting this ideal calls for judicial deference to
the other wings of government.

There is another disturbing sign. Appointment of a High
Courtjudge in the common law tradition is the announcement

e 2 - of an emerging judicial"®
Perspective

personality. Elevation to the
V. Sudhish Pai

superior judiciary has always
been considered an invitation to
vsudhishpai@gmail.com

cross over from the Bar to the

doctrines are applied to new cases and what
may begin as an attitude of ‘let us do it this one time’ becomes a
distortion of constitutional government. That is the danger of
unbridled judicial expansionism tending to undermine the neat

but delicate constitutional balance and which Courts must

wisely avoid. It is also not uncommon for the Court to issue
directions which have the effect of unsettling long and well
settled issues. Such directions also adversely affect persons who
are not before the Court and rob them of their vested rights.
The Court is ill equipped to deal with and pronounce on
matters of faith. Judicial interference with religious practices
unless they are social evils can seriously damage the
constitutional fabric. The Court imposing its morality or
_rationality with regard to religious practices would negate the
freedom to practise one’s religion according to one’s faith and
belief. The dissenting view that judicial review of religious
practices ought not to be undertaken commends itself as
dictated by wisdom. A dissent sometimes is a call to and
grounding in traditions reared by experience and discernment
and resisting the temptation of falling a prey to the seemingly
attractive.
Government leaving to the ‘wisdom of Court’ to take a call

on sensitive issues is an ominous trend. In a constitutional

democracy the wisdom of any policy or legisllative or

Bench. It is something for which
any Chief Justice is to be thankful to the counsel. M.S.Menon, C]
considered his persuading Krishna Iyer to become a judge as one
of the major achievements of his judicial career. However
unfortunately over the years it became common for the newly
appointed judges to express gratitude to the Chief Justice while it
should it be the other way round. Now matters have come to
such a dismal and farcical state that prospective candidates for
appointment to the High Court Bench are called by the Supreme
Court Collegium for an interaction and these future judges
unabashedly present themselves and get appointed. Nothing can
be more demeaning. It also discloses a trust deficit in the High
Court which recommends the candidates. It is incomprehensible
as to what can be gathered in such short interactions. Those who
are to be watchdogs act as poodles. Invitation has degenerated to
application and supplication! The whole system of appointments
to the superior judiciary is flawed and illegitimate. This new
practice without any constitutional support is another addition to
the flaws.

All our problems may be summarized in these insightful
lines: v

Where is the life we have lost in living? / Where is the wisdom we
have lost in knowledge7/Where is the knowledge we Imve lost in
information? @

Appointments

Chief Justice of Madras High Court J | Indira Banerjee, Chlef
Justice of Orissa High Court ]| Vineet Saran and Justice Chief
Justice of Uttarakhand High Court K.M.Joseph have been

“appointed as judged of the Supreme Court. These appointments
take the strength of Supreme Court Judges to 25 as against the
sanctioned strength of 31. For the first time there are three
women judges functioning in the Court. They are J|
‘R.Banumathi, ] | Indu Malhotra and ] | Indira Banerjee.

Along with these appointments Chief Justices of seven High
Court are also being named. They are J| Gita Mittal to J&K
High Court, J| Hrishikesh Roy to Kerala High Court, ] M.R.Shah
to Pattana High Court, J| Aniruddha Bose to Jharkand High
Court, J| Rajendra Menon to Delhi ngh Court and J | Jhaveri to

Orissa ngh Court.

Status Elevated

Rajya Sabha passed 120th COI’IStltutIOI’I amendment bill by
voice vote on 06-08-2018 providing for constitutional status to the
national backward classes commission. Lok Sabha had already

passed the bill. With the presidential assent the amendment

comes in to force.’ = Q @ X

G.S.Vishveshwara Memorial Lecture was delivered by
Dr.Pavagada Prakash Rao on 04-08-2018 at Gokhale Institute of
Public Affairs, Bengaluru. Subject of the lecture was
‘Ramayanadalli Dharma Jijnase’.

Obituary

We regret to inform the sad

demise of the following

® On 14-09-2018 L.C.Samuael, Advocate, passed away at
Bengaluru.
@® On 21-09-2018 C.Narasimhachar, Advocate passed -away at
Bengaluru
® On 22-09-2018 Gangadhar Sangolli, Advocate, passed away at
Bengaluru
® On 23-09-2018 S.V.Venugopal, Advocate, passed away at
Bengaluru
® On 25-09-2018 N. Balaram, Advocate, (70), passed away at

Bengaluru
@ On 30-09-2018 H.Umesh Shetty, Retired District and Sesswns
Judge, passed away
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Importance of day-to-day Trial in Criminal Cases

It is said that trial in a criminal case is a journey to unravel
the truth. Therefore, such an exercise must be effective and
meaningful. Section 309 of Criminal Procedure Code, 1973
(Cr.P.C.) mandates that when once a trail or an enquiry in a
criminal case starts, it must be held on a day-to-day basis. Even
to adjourn a criminal case beyond the next date, the Presiding
Officer needs to assign reasons. Criminal cases which are 5
years old (in which the accused is/are on bail) and criminal cases
in which accused is/are in judicial custody need to be taken upon
for trial on priority. The Hon'ble Supreme Court has
emphasized the need to follow the mandate of Section 309 of
Cr.P.C. in many of its decisions. Still it has not been possible to
hold the trial on a day-to-day basis, for some practical reasons.
As a result of this, hardship and inconvenience is caused to the
accused as well as the witnesses including the victim.

Kerala -Vs- Rasheed (Criminal Appeal No.1321/2018) has laid
down some broad guidelines to be followed by trial courts to
hold a criminal trial and this decision is a binding precedent
under Art. 41 of the Constitution of India. The guidelines laid
down by the Hon'ble Supreme Court in Paragraph-12 of
Rasheed’s case are only illustrative and they are as follows:

“12. The following practice guidelines should be followed by
trial courts in the conduct of a criminal trial, as far as possible:

e a detailed case-calendar must be prepared at the
commencement of the trial after framing of charges. ¢ the case-
calendar must specify the dates on which the examination-in-
chief and cross-examination (if required) of witnesses is to be
conducted; ¢ the case-calendar must keep in view the proposed
order of production of witnesses by parties, expected time
required for examination of witnesses, availability of witnesses

2. The Presiding Judge will have to

visualize the practical difficulties which would | Justice A.V. Chandrashekara
Judicial Member, Karnataka State

Administrative Tribunal, Bengaluru

be encountered during the course of the trial
and take all possible steps before fixing the

at the relevant time, and convenience of both
the prosecutidn as well as the defence, as far as
possible. * testimony of witnesses deposing on
the same subject-matter must be proximately

date/s for trial. In this regard, convening a meaningful

conference of all the stake holders before fixing the date/s for
trial would enable the Judge to go on with the case on a day-to-
day basis. The concept of pre-trial conference is highlighted by

the Hon'ble High Court of Karnataka in the case of N.R. Bhat -

Vs- State of CBI/SPE, Bangalore reported in ILR 2016 KAR 4829.

3. In the above decision, many useful tips have been given
about taking effective steps before fixing the trial. Accused, his
Advocate, Prosecutor and responsible police officer of the
agency which investigated the case would take part in pre-trial
conference that would be convened by the Judge. If trial is fixed
by the Judge after a meaningful pre-trial conference, chances of
witnesses,being lured or won over will become bleak. The
witnesses whose evidence could be dispensed with can be done
by marking certain documents. If in a murder case, the accused
does not dispute the fact of death due to homicide; the evidence
of the doctor who conducted the post-mortem could be
dispensed with by marking the post-mortem (PM) report by
consent u/s 294 of Cr.P.C. Reports of certain government
scientific experts could be marked as per Section 293 of Cr.P.C.
and thus, the authors of such reports could be dispensed with
- from deposing before the criminal court/s. Similarly, if a
- witness does not know the court language or English, steps
could be taken to appoint an interpreter well in advance. These
are some instances of possible steps that could be taken well in
advance.

4. Of late, the Hon'ble Supreme Court in the case of State of

scheduled; * the request for deferral under Section 231(2) of the
Cr.P.C. must be preferably made before the preparation of the
case-calendar; ¢ the grant for request of deferral must be
premised on sufficient reasons justifying the deferral of cross-
examination of each witness, or set of witnesses; * while
granting a request for deferral of cross-examination of any
witness, the trial courts must specify a proximate date for the
cross-examination of that witness, after the examination-in-chief
of such witness (s) as has been prayed for; * the case-calendar,
prepared in accordance with the above guidelines, must be
followed strictly, unless departure from the same becomes
absolutely necessary; * in cases where trial courts have granted
a request for deferral, necessary steps must be taken to
safeguard witnesses from being subjected to undue influence,
harassment or intimidation.

5. Speedy trial of a criminal case is one of the salient features
of Art. 21 of the Constitution of India which mandates that no
person shall be deprived of his life or liberty except according
to the procedure established by law. Thus, the mandate of
Section 309 of Cr.P.C. has great relevance in achieving this goal.
The Presiding Judge would be well within his/her purview to
take all possible steps, apart from the one indicated in paragraph
12 of the above decision, in order to comply with the mandate
of Section 309 of Cr.P.C. In this direction, the Prosecutors have
a greater responsibility in effectively assisting the court to
organize a pre-trail conference so as to fix effective calendar for

trial.
(]

~ Workshop on Specific Relief (Amendment) Act, 2018

A workshop pertaining to the amendment made to Section 20 of the
Specific Relief Act, 2018 was organized by the Lahari Law Academy on
6th October 2018 at the Karnataka Judicial Academy, Bengaluru. The
day unfurled with the welcome note given by K.G.Raghavan, Senior
Advocate followed by the keynote speaker Justice K.N.Phaneendra,
judge of the High Court of Karnataka as well as the other two noted
speakers Gowri Shankar and Y.K.N.Sharma, Advocates who
enlightened the legal audience with authority the various facets of the

posing the legal audience to ponder and watch in the days to follow
on whether the amendment made to Section 20 of the Act, would have
a retrospective or prospective effect.

Followed by keynote address, the next speaker Gowri Shankar
addressed the gathering.and highlighted on the day, the amended Act
shall come into force. Finally he wrapped up his speech relying upon
sub-clause (b) of Section 20 which states on establishment of special
courts and he emphasized that mere creation of special courts alone is

amended Section 20 of the Specific Relief Act,2018.

Addressing the audience J | KN.Phaneendra vividly

Lavanya S., Advocate

not suffice but, providing with adequate infrastructure
depending on the work load must be the observation of

enumerated on the old as well as the amended Section 20
of the Act and how the amended section not only is beneficial to the
plaintiff but, also shall act as a shield to the defendant if recourse is
taken under sub-clause (b) of Section 16 of the Act. The speaker laid
emphasis that judicial conscious of the Court shall prevail upon the
discretionary aspect in decreeing a suit for Specific Relief particularly
more so when the defendant proves his case beyond reasonable doubt
with evidence as per sub-clause (b) of Section 14 and sub-clause (b) of
Section 16 of the Act. The keynote speaker summed up his speech by

the Legislature in order to give the intended sovereignty

to Section 20 of the Act.

The last speaker of the day was Y.K.N. Sharma, who enumerated

not only on Section 20 of the Act but, also laid great emphasis on

third-party rights, Section 52 of the Transfer of Property Rights and
Rights of the purchaser (Pendente lite) and also on Benami Act 1988.

The day’s discussion finally came to an end with the thank you
note delivered by Promod B, Advocate and Convenor of Lahari Law
Academy ®

Printed & Published by : Lahari Advocates Forum, Bengaluru
Printed at : Vee Kay Printers & Publishers, # 396, Ooliga Complex, Sampige Road, Malleshwaram, Bengaluru-560 003.
- Published at : # 8/340, Prabhat Complex, K.G. Road, Bengaluru-560 009

Editor : Aravind. M. Neglur. aravindneglur@gmail.com

RNI No. KARBIL 2010/64911




