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Right to Privacy
‘intrinsic to life: SC

Answering the question ‘whether right to privacy is
fundamental right of citizen of India’, a nine-judge bench of the
apex Court ruled in affirmative and held that the right is
intrinsic to life and liberty guaranteed by Article 21 of the
- Constitution of India. The Court unanimously rejected one of

the strongest arguments against the idea of right to privacy as
fundamental right, namely, had the Constitution makers
intended to make the right fundamental one, they would have
said it in so many words. The Court resorted to interpretation

to come to the conclusion that it is a fundamental right.

Though there are different judgments authored by different
‘judges, the opinion of the bench was unanimous. Of the nine
judges, six judges wrote separate judgments,agreeing with the
others. These 545 page judgment was followed by a two page
final order signed by all the judges of the bench saying that the
right is fundamental in nature and two previous judgments of
the Court on the point, namely,

SC reduces ‘cooling off”
period for separating couple
from six months to a week

The cooling off period of six months before trial Courts
consider prayer for divorce by mutual consent can be reduced
if certain conditions are fulfilled, ruled a bench of the apex
Court specially constituted to examine the question. Earlier this
period was mandatory and there was no provision for waiver
by any Court except by the apex Court exercising
power under Art. 141 of the Constitution.

Section 13B(2) of the Hindu Marriage Act mandates
that on the motion on the joint petition filed by both

DCs have no power
on property titles: SC

An executive officer like a District Collector, Deputy
Commissioner or District

M.P. Sharma case in 1958 and
the Kharak Singh case in 1961
stand overruled to the extent
they deal with right to privacy.
Judgments in these cases had declined to treat rlght to privacy
as one of the fundamental rights.

Four judges of the bench who rendered majority ]udgment
and with whom others agreed by different judgments,
examined the pronouncement in Kharak Singh. The
majority judgment said that Kharak Singh correctly held
that the content of the expression ‘life’ under Article 21

Service dispute Co Op
Society neither ‘business’ nor
‘management’ of society

Service dispute involving employer - employee of co
operative society neither touches “business of society’ nor
“management of society’, therefore, employee may file suit in
- civil Court to redress his grievance, said the Supreme Court
recently. The Court was examining the scope of Sec. 91 of the
Maharashtra Co Operative Societies (MCS) Act, 1961 which is
pari materia with Sec. 70 of the Karnataka Co Operative Societies
(KCS) Act.

While Sec. 91 of the MCS Act provides for resolution of
certain disputes by a Co Operative Court established under the
Act, such disputes under the KCS Act are required to be
adjudicated by the Registrar of Co Operative Societies.

Certain P.S5.Bhadange was dismissed from service
for his alleged acts of misconduct by his employer, |
Maharashtra State Co Op Hsg Finance Corp Ltd., He
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Magistrate has no power to
decide title to a property under
the Hindu Succession Act, the
apex Court ruled recently. The
rule of law does not permit the administrative authorities to
decide title to properties which is within the domam of civil
Courts, ruled the Court.

“The Collector is an officer of the state. He can exercise only
such powers as the law specifically confers upon him to enter
upon private disputes,” the bench said. .‘

The Court was examining the appeal filed by certain Kutchi
Lal Rameshwar Ashram Trust at Haridwar which had suffered
an order at the hands of the Collector. The Collector had
ordered to acquire the property for the state under Section 29
of the Hindu Succession Act belonging to certain, g

by the Trust for many years. The Collector had so
ordered because the owner was not traceable since

Presumption-ef innocence pre
condition for bail in NDPS
offences

Couri ~onsidering bail application of accused charged with
offences enumerated in Séc. 37 of the Narcotic Drugs and
Psychotropic Substances (NDPS) Act can grant bail only if it is
satisfied that there are reasonable grounds for believing that the
person is not guilty of such offence and that the person is not
likely to commit any offence while on bail, ruled the apex Court
recently. It was considering the appeal of Union of India
challenging the order of a division bench of the Calcutta High
Court granting bail to two accused persons in NDPS offence.

A Chief Judicial Magistrate in West Bengal denied bail to
two accused persons who were charged with offences
punishable under Sec. 22 and 23 of the Act. As a result
they were in judicial custody for a period of 203 days
as on the date when their appeal came up for hearing.
By that time it was certain that the consignment that
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hree recent judicial verdicts-one by the apex Court and

two by different High Courts- are being criticised as
going against precedents and for allegedly throwing judicial
propriety to wind for they went against
prosecutrixs in alleged rape cases.

In Criminal Appeal No.13/2016, the
Supreme Court ruled that in failed extra
~ marital relationships consensual sex
cannot be termed as rape at a later point
of time unless all the ingredients of the
offences are proved beyond reasonable :
doubt Criminal Appeal No.13/2016, the Supreme Court of India
ruled that a consensual sex cannot be termed as rape at a later
point of time in failed extra marital relationships unless all the
ingredients of the offences are proved beyond reasonable doubt
as in any other criminal case. :

The second one delivered on September 25 by the Delhi High
Court concerning a film director interpreted the term “consent’
occurring in Sec. 376 of the Indian Penal Code.

Similarly, in the case pertaining to the repeated sexual assault
of a management of Jindal University, a division bench of the
Punjab and Haryana High Court on September 13 suspended

Not all ‘rapes’ are rapes

the sentence of accused and granted them bail till the hearing of
the appeal. The Court found that the victim’s testimony offered
an “alternate casual relationship with her friends, acquaintances,
g adventurism and experimentation in sexual
encounters”. :

These verdicts are being criticised as
insensitive and putting the prosecutrix to
shame besides being legally untenable.

What these critics don’t understand and
don’t even care to see is not all ‘rapes’ are
. rapes.

A close scrutiny of recent years’ annual reports of the
National Crimes Records Bureau show that allegations of these
types of rapes-sexual intercourse with consent of the women
having obtained by fraud and misrepresentation-is increasing. It
is common knowledge that a good number of these cases fail to
end in conviction of accused. But they do succeed in defaming
and harassing innocent men and in some cases forcing them for
‘out of Court settlement’.

At a time when this pro women piece of law is rampantly
being misused it is hoped that such decisions will have a
deterring effect on tendency to misuse rape law. °

“It may not necessarily always mean yes in case
of yes or no in case of no An expression of
disinclination alone, that also a feeble one, may
not be sufficient to constitute rape...
Instances of a woman’s behaviour are not
unknown that a feeble ‘no’ may mean a S

G 47K

yes’.

A Delhi High Court judgment
acquitting co-director of Peepli Live, Mahmood Farooqui

-0Q-

“Consent for the purpose of Section 375 requires voluntary
participation not only after the exercise of intelligence based on the

knowledge of the significance and moral quality of the act but after

having fully exercised the choice between resistance and assent.”
A three-judge bench of the apex Court in State of
Himachal Pradesh Vs Mango Ram

-0Q-

“Cancellation of (caste) certificate would, as necessary consequence,
involve invalidation of appointment to post or admission to educational
institution. Where candidate had been appointed to reserved post on
basis of claim that he or she was member of group for which reservation
is intended, invalidation of claim to belong to that group would, as
necessary consequerice, render appointment void ab initio. Rationale for
this is that candidate who would otherwise have to compete for post in
general pool of unreserved seats had secured appointment in more
restricted competition confined to reserved category and usurped benefit
meant for designated caste, tribe or class. Once it was found that

- candidate had obtained admission upon false representation to belong to
reserved category, appointment would be vitiated by fraud and would be
void ab initio. Falsity of claim lies in representation that candidate
belongs to category of persons for whom reservation is intended whereas
in fact candidate does not so belong. Reason for depriving candidate of
benefit which she or he has obtained on strength of such claim, is that
person cannot retain fruits of false claim on basis of which scarce public
resources is obtained. Same principle would apply where candidate
secures admission to educational institution on basis of false claim to
belong to reserved category.”

sC '

‘Service dispute...

preferred departmental appeal which came to be
dismissed. Bhadange then preferred service dispute
under Sec 91 with the Cooperative Court established under the
Act. Respondent employer contended that service matter is not
a “dispute’ within the meaning of the Act. The Court accepted
this contention and dismissed the dispute. The employer
ichallenged the order of the Cooperative Court by preferring an
appeal to the Cooperative Appellate Court, also a forum
constituted under the Act. The appeal was also dismissed. The
employer questioned the correctness of this order before the
Aurangabad bench of the High Court of Judicature at Bombay
which confirmed the view taken by the Cooperative Court and
dismissed the writ petition.

In the appeal to the Supreme Court the question arose as to
‘whether the co operative Court established under the Act has
the requisite jurisdiction to decide ‘service dispute’ between a co
operative society established under the Act and its employees?’

The Court after having examined the language of Sec. 91 of
the Act opined “...primarily those disputes which pertain to the
constitution of the society or the elections, management or -
business of society etc., are to be decided by the Co operative
Court”. The Court further noticed that there are two essential
requirements for conferment of exclusive jurisdiction on the
Cooperative Court which need to be satisfied. They are: i. the
dispute should be the “dispute touching the constitution of the
society or elections eg,gommittee or its officers or conduct of
general meetings or management of society, or business of the
society; and ii. such dispute is to be referred to the Cooperative
Court by ‘enumerated persons’ as specified under the Act.
Having noticed these two requirements the Court held, “...we
arrive at a firm conclusion that service dispute between the
employees of such cooperative society and the management of
the society is not covered by the aforesaid provision.” With this
the dispute raised by the employee before the Cooperation
Court was held to be not maintainable. The Court however,
permitted Bhadange to file a suit with an application under Sec.
14 of the Limitation Act. :

Advocate’s co-operative society, Bengaluru, held its 53rd
annual general meeting on Sunday the 17th September 2017 at
AAB premises in Bengaluru. The meeting was presided over by
K.Prakash Rao, President of the society.
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Power of Clemency

o any civilized society nothing is more sacrosanct than
life and personal liberty. Deprivation of personal liberty
and the threat of deprivation of life by State action is given to
the State’s judicial wing. But because of the fallibility of human
judgement it is considered appropriate that in the matter of life
and personal liberty, protection must be extended by entrusting
power further to some high authority to scrutinise the validity
of the threatened denial of life or liberty. Such power belongs
to the people and is reposed in the highest authority. This is the
genesis and philosophical underpinning of the clemency power.
In England it was the royal prerogative of pardon-an act of
grace exercised by the Sovereign for reasons of State as also for
safeguarding against judicial error. But now the exercise of the
royal prerogative of mercy has been held to be amenable to
judicial review applying accepted public law

is not an usurpation of the judicial function. It is not setting at
naught a judicial verdict by an executive or a legislative fiat. It is
the conferment and exercise of a constitutional power and part
of the constitutional scheme. The President/Governor is, of
course, only a metaphor for the Council of Ministers on whose
advice alone they are to act. It may be noted that similar power
to suspend, remit or commute sentences is conferred upon the
appropriate Government under the Cr PC. The two powers —
one constitutional and the other statutory-are coextensive.
“They may be similar but are not the same... The source is
different, the substance is different, the strength is different
although the stream may be flowing along the same bed.” The
constitutional power can be exercised notwithstanding the
Code.

- Wide as the power under Art 72/161 is, it is a

principles. In the US the power is conferred
by the Constitution on the President. It is
no longer theoretically and philosophically
considered an act of grace but as part of the
constitutional scheme. However in practice
it is still exercised as an act of grace with no
judicial scrutiny and intervention. In India
also it is a power expressly conferred by the
Constitution on the President and the
Governors u/Arts 72 & 161. It is a

Perspective

| constitutional fundamental that all public power shall never be

exercisable arbitrarily or malafide. While the constitutional
power is beyond challenge, its exercise is vulnerable. All
power, whatever its source, must in its exercise condemn
arbitrariness and be integrated with the manifest purpose-of
‘power. Otherwise it will vitiate
and void the exercise.
Considerations for exercise of
this power may be myriad and
their occasions variable and left

V. Sudhish Pai
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constitutional responsibility of great
significance and enjoys a high status in the constitutional
scheme.

“The judicial power and the executive power over sentences
are easily distinguishable...To render a judgement is a judicial
function. To carry the judgement into effect is an executive
function. To cut short a sentence by an act of clemency is an
exercise of executive power which abridges the enforcement of
the judgement but does not alter it qua judgement.”

It is open to the President/Governor under Art 72/161 to
scrutinise the record of the criminal case and come to a different
conclusion from that of the Court. This is not any amendment,
modification or supersession of the judicial record which
remains intact and undisturbed. The President/Governor acts in
a wholly different plane from that in which the Court acted.
They act under a constitutional power the nature and dimension
of which is totally different from the judicial power and cannot
be regarded as its extension. This is so notwithstanding the
practical effect. Clemency only affects the execution of the
sentence imposed by the Court but not the sentence itself. This

to the appropriate Government
but they cannot be wholly irrelevant, irrational, discriminatory
or malafide. Then and only then the Court will intervene.

Any criticism that clemency is violative of the separation of
powers or does not blend with certain other constitutional
provisions is uninformed. It is to be remembered that this is the
original scheme of the Constitution which the Founding Fathers
in their wisdom have put in place. Even the US Constitution
based on the doctrine of separation of powers grants the power
of clemency to the President. “The principle of separation of
powers is not a doctrinaire concept to be made use of with
pedantic rigour.” Moreover, this power constitutionally
conferred and exercised is not a judicial power, but an executive
power which is on a wholly different plane and is of a totally
different nature. It is axiomatic that the Constitution has to be
seen as one whole. The question of some provisions being
opposed to or-not in sync with some others does not really
arise. Such contentions are insubstantial. As Aristotle said long
ago, “To seek to be wiser than the law is the very thing which is

by good law forbidden.” €

...bail in NDPS offences

they had imported to India was validly imported.

Considering these facts and also the fact that the investigating -

agency had filed charge sheet, the High Court granted them bail.
However, the High Court did so without being satisfied as to
the innocence of the accused and without ruling out their
involvement in any crime during the period of bail.

Being aggrieved, the Union of India challenged the order in
appeal to the apex Court. The apex Court noticed the mandatory
provision contained in Sec. 37 of the Act. Sec. 37 mandates that
in respect of the offences listed therein, the Court proposing to
grant bail should be satisfied of two conditions mentioned
supra. The offences listed under Sec. 37 are: a) in the case of a
person accrued of an offence punishable under Sec. 19 of the
Act, b)under Sec. 24, ¢) under Sec. 27-A and d) of offences
involving commercial quantity. Satisfaction of the Court of two
conditions is ‘in addition to the normal requirement under the
provision of Cr.P.C. or any other enactment further ruled the
Court.

Having noticed that the case of these two accused was

covered by (d) and that the High Court did not satisfy itself of -

two conditions, the apex Court set aside the order. and
remanded the matter. :

DCs have no power on
property titles: SC

1958 and he had no legal heir.

The case dates back to November 28, 1955, when
Udhav Das Ji Maharaj bought over two bighas of land
in the name of his disciple one, Mohan Lal. He
founded e Kutchi Lal Rameshwar Ashram and executed a Will
in 1956, nominating some individuals to manage and administer
his properties —including the land in question- after his lifetime.
The Trust unsuccessfully questioned the order of the

Collector before the Uttarakhand High Court.
The Trust and trustees argued before the apex Court that
they have been managing the property for over 45 years and

_that only a title suit through administrative general or a Civil

Court in an appropriately instituted suit can decide title to
immovable property.

Allowing the appeal, the Court said that the District
Magistrate committed a jurisdictional error by taking up an
adjudicatory exercise for which he did not have necessary
DUt
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Right to Privacy...

means not merely the right to a person’s “animal
existence” and that the expression ‘personal liberty’ is a
guarantee against invasion into the sanctity of a person’s home
or an intrusion into personal security. Kharak Singh, an accused
in many criminal cases had questioned domiciliary visits by
police at night on the ground that such visits violated his right
to privacy. The nine-judge bench verdict said that when the
Court in Kharak Singh ordered against such visits it implicitly
recognized right to privacy. The second part of the decision
which held that the right to privacy is not a guaranteed right
under our Constitution, is not reflective of the correct position,
ruled the present verdict.

The Union of India represented by the then Attorney
General Mukul Rohatgi had taken a different stand before
another constitution bench hearing Aadhaar’s validity. Rohatgi
who was the top law officer of the Government till June this
year had argued that it is not a fundamental right but a regular
common law right. He, however, quit the post before the nine-
judge bench was set up to hear the privacy case in July. Then
the stand of the Government on the issue also changed.

. The main judgment of four judges further said that life and
personal liberty are inalienable rights. The dignity of the
‘individual, equality between human beings and the quest for
liberty form the foundational pillars of the Indian Constitution.

Examining the question whether life and personal liberty are
not creations of the Constitution, the judges answered in
negative. They said the Constitution merely recognized these
rights which are inherent in each individual as an intrinsic and
inseparable part of the human element which dwells within.

Dealing with the argument that if the right is recognised as
fundamental one, it amounts to amending the Constitution, the
judges said it does not. The verdict further said the Court is not
embarking on a constitutional function of that nature Wthh is
entrusted to Parliament.

Trying to define what Privacy is, the pronouncement of four
judges said it includes at its core the preservation of personal
intimacies, the sanctity of family life, marriage, procreation, the
home and sexual orientation. Privacy also connotes a right to be
left alone.

The bench recognized Informational privacy as a facet of the
right to privacy. There are dangers to privacy in an age of
information originating not only from the state actors but from
non-state actors as well, felt the bench. The bench therefore, felt
that there is a need to examine and put in place a robust regime
for data protection. In order to create such a regime a careful
and sensitive balance between individual interests and
legitimate concerns of the state need to be struck, observed the
bench. On how data protection should be ensured, the verdict
left it to the Government of the day saying it is a matter of
- policy. -

The Court took note of the fact that the Union Government
has constituted a Committee chaired by J| B N Srikrishna,
former Judge of the Court, to recommend policy to protect
data, and said it shall be dealt with appropriately by the Union
government having due regard to what has been set out in the
judgment.
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SC reduces ‘cooling off” period...

parties to marriage the Court shall grant a decree of divorce
provided motion is made after six months of marriage and
within 18 months of the date of presentation of petition. The
period of six months mandatory waiting period was
incorporated in the law in order to enable the parties to reflect
on their decision to separate.

The Section also provides that. only the couple living
separately for one year or more can make such a petition to
Court.

The Supreme Court whlle agreeing to read down the six
months waiting period as discretionary, added another
condition namely, the request to be considered only after all
efforts for mediation and conciliation to reunite the estranged
couple had failed.

"The object of the provision is to enable the parties to dissolve
a marriage by consent if the marriage has irretrievably broken
down and to enable them to rehabilitate them as per available
options. The amendment was inspired by the thought that
forcible perpetuation of status of matrimony between unwilling
partners did not serve any purpose”, noted the judgment
tracing the object behind amendment in 1976 that inserted Sec.

"13A and 13B to the Act to provide for alternate relief to divorce

and divorce by mutual consent respectively.

Provision for divorce by mutual consent was not part of the
original enactment made in 1955. It was inserted by Act 68 of
1976. In order to attract the provisions of this Section, the spouse
should have been living separately for a period of one year or.
more and must not have been able to live together and have
mutually agreed that the marriage should be dissolved. Where
all the three ingredients of the section 13B are satisfied by the
parties, Court cannot refuse divorce which is clear from the
phrase “...the Court shall ...pass a decree of divorce declaring
the marriage to be dissolved...” appearing in Sec. 13B(2).

This section enables divorce in case of irretrievably broken
down marriages, by mutual agreements. In order that spouse
must not hastily come to the conclusion that their marriage is
irretrievably broken down, law makers provided in Sub Sec. (2)
mandating separating couple to wait for 6 months and then
make motion on their petition. But with passage of time, it
appeared that this period of six months achieved no useful
purpose except delaying rehabilitation of estranged couple.

“The object of the cooling off period was to safeguard
against a hurried decision if there was otherwise possibility of
differences being reconciled", noted the bench in respect of the
object behind mtroducmg coolmg off’ before grant of decree of
divorce.

The bench, after examining all the issues, came to the
conclusion that Sectién 13B(2) was not mandatory but directory.

It said that the concerned Court could reduce six months period

to a week after being satisfied that the parties were living
separately for more than a year with no chance of reconciliation
and further waiting period would only prolong their agony.

It said parties can file waiver application just one week after
diverce petition is filed
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M We regret to inform the sad demise

® On 26.08.2017 K.S.Jai Prakash (64), Advocate, passed away
in Bengaluru.
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