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SC strikes down Talaq-
e- biddat

By a majority of 3:2, a five judge bench of the Supreme Court,
specially constituted to examine the validity of instant divorce
amongst Musalmans, struck down the practice of talag-e-biddat,
more commonly known as triple talaq. ‘Talaq’ uttered three
times in quick succession ended marriage for a Musalamans in
India as also in many other Muslim countries till these countries
banned the practice. The judges on the bench unanimously
agreed that the practice violated fundamental right of women of
the community as it irrevocably ended the marriage. The bench
also agreed that the practice was against the basic tenets of
Islam.

The petition filed by certain Shyara Bano , a victim of trlple

‘Public Policy’ is larger
interest of society

Without trying to provide an exhaustive definition to the
phrase ‘Public Policy’, the apex Court recently said it means

..what is in larger interest of society involving questions of
nghteousness, good conscience and equality upholdmg law and
not retrograde interpretation”.

The Himachal Pradesh Financial Corporation under the
Himachal Pradesh Public Moneys (Recovery of Debt) Act,
withdrew a general suit for recovery of money without
permission to file another suit under the special law.
Subsequently another suit for recovery was filed under special
enactment which provides for speedy remedy. The defendants
contended before the Court that

talag was tagged with the
petitions filed by four other
women, Aafreen Rehman,
Gulshan Parveen, Ishrat Jahan
and Atiya Sabri. All these
petitioners had sought to end the practice of triple talaq by a
decree of the highest Court of the land apart from seeking their
respective divorce via triple talaq void ab initio. At the hearing
these petitioners also contended that ‘such divorce which
abruptly, unilaterally and irrevocably terminates the ties of
matrimony, purported under Sec. 2 of the Muslim Personal Law
~ (Shariat) Application Act, 1937 be declared unconstitutional’.
The practice was also assailed on the ground that it was
violative of the fundamental rights guaranteed to citizen in
India, under Article 14, 15 and 21 of the Constitution. These
petitioners further contended that the practice cannot be saved
under the rights granted to religious denominations under Art.
25(1), 26(b) and 29 of the Constitution.

In February this year at a preliminary hearing of the
petitions, the Court had agreed to set up a five judge bench to
take re look at the validity of the practice after it was brought
to Court’s notice that there were many judicial rulings which
upheld the practice in view of the Muslim Personal Law
(Shariat) Application Act, 1937 including the one by Privy
Council in Rashid Ahmad.

After a marathon hearing during the summer vacation, the
verdict delivered on 22nd August was split one, with two
judges forming minority opinion in favour of putting on hold
for six months the practice of talag-e-bidddat and directing the
Govt to come out with a legislation governing marriage and
divorce amongst Musalmans as undertaken by the Government
at the hearing. The majority, constituted by three judges,
however, favoured instant strike down without waiting for the
Government to legislate on the subject. “In view of the different
opinions recorded, by a majority of 3:2 the practice of ‘talag-e-
biddat’-triple talaq is set aside”, said the final order of
the Court bearing signatures of all five judges of the
bench. '

News, articles and other writes up published in this News Magazine are
the intellectual property of the News Magazine. Any form of

reproduction thereof by any one without the written consent of the
Editor would amount to violation 0f the provisions 0f the Copy Right

Act, 1957. -Ed.

] the withdrawal of the first suit
amounted to abandonment of
claim therefore, second
suit was  not
maintainable. When the matter reached the High
Court, the High Court relying on the judgment in

Gender not mitigating factor

The Supreme Court of India recently declined to recognise
gender of woman as one of the mitigating factors to reduce
sentence of a woman convict. - :

Certain Nirmala Devi was convicted with another person for
various offences including the offence of attempt to murder. She
was awarded with punishment of two years’ imprisonment
and fine of Rs.6,000/-. In her appeal to the High Court, the
appellate Court confirmed the verdict of guilt but modified the
sentence to fine of Rs:30,000/- simplicitor doing away with the
sentence of jail term. In the appeal filed by the State, the
question that fell foriconsideration of the apex Court was
‘Whether the respondent being a lady and having three minor
children will be extenuating reasons?’

In answer to the question, Court noticed that Indian Penal
Code provides discretiongo Indian Judges while awarding the
sentence. But on that count the Court declined to lean in favour
of the gender of the convict to set aside her substantive
sentence. The phenomenon world over is not to treat women
differently while sentencing “...in many countries of the world,
gender is not a mitigating factor”, observed the Court.
Noticing the recent trends in the world of crime, the Court
opined that women are competing men in crimes. “Women are
competing men in the criminal world; they are emulating them
in all the crimes; and even surpassing men at times” said the
Court. For this reason Court declined to equate criminal justice -
with social justice. “.... concept of criminal justice is not
necessarily synonymous with social justice”, said the Court.

The Court however declined to lay down this as a general
rule for it was brought to the notice of the Court the thoughts of
Eugene Mc Laughlin who advocates a middle path: According
to her “paper justice’ would demand giving similar punishment
for similar offences, however, when it comes doing

‘real justice’, element of takmg the consequence of
penalty cannot be ignored. “...a child might suffer
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Tri Decennial Celebration

On the occasion of completion of 29 years of its meaningful
existence, Lahari Advocates Forum (LAF) inaugurated tri
decennial celebration by organizing a function on 18th August.
J| Santosh Hegde, former judge of the Supreme Court and
former Lokayukta inaugurated the function. V. N. Murthy,
former President of LAF and Chairman, Tri-decennial
Celebration Committee was the Chief Guest. Anu Chengappa,
President, LAF presided over the function. The function was
held in the Senate Hall of Central College.

A summary of the Lahari movement since its inception was
read out so also a brief note on ‘Lahari Samvada’ and ‘Lahari
Communique’. A Power point presentation on the legends of
the Karnataka Bar Yakshagana performance were special
attractions of the gathering.

K. Suryanarayana Rao, former editor of Lahari Communique
and his wife B K Shantha and G.S. Natarajan, former editor of
Lahari Samvada were facilitated in the function.

LAF is planning to hold year long celebrations to mark its
functioning for three decades amongst the fraternity of

advocates, judges and law students.

“Congratulations to all lawyers, activists, others
who fought this govt’s sinister designs to deny
Indians their fundamental right to privacy.”

Sitaram Yechuri, Communist leader

“The judgment doesn’t say anything
about the right of citizens to share biometric details
for Aadhaar. The nine-judge held that it is a
fundamental right. Any law passed cannot infringe upon the reasonable
restrictions on your right to privacy. If the government says Aadhaar
will be required for travel and purchases then in my view these are
unreasonable restrictions... it is a setback to the government as they said
right to privacy is not a ‘wholly qualified’ right.”

Prashant Bhushan, Senior Advocate

“Privacy s a fundamental right. The freedom that was won in 1947
has been enriched and enlarged. Privacy is the core of personal liberty.
Article 21 has acquired a new magnificence.”

P Chidambaram, Senior Advocate & former minister

“Privacy Fundamental Right has far reaching implications for our
democracy. Celebrate the defeat of forces that wish to intrude in our
lives. Hope cheer leaders remember the govt aggressively opposed Privacy
Right before Court.” ‘ :

Salman Khurshid, Senior Advocate & former minister.

All quotes are on Constitution bench’s ruling on privacy as
fundamental right. :
-0Q~

“ILwould like to thank my country, my beloved motherland for
having given me the opportunity to serve it. It allowed me to serve it at
its highest judicial office. All of me is what my country allowed me to be.
I served my country in the manner of discharging a debt. And I feel that
it's difficult to ever discharge a debt to your country... something like
you can never discharge your debt to your parents. Likewise I feel it’s
impossible to discharge the debt you owe to your country. All I can say
is I worked with a clear conscience in response to the confidence reposed

L me” : .
Kenya born Chief Justice ].S.Khehar while demitting office.

-OQ~

“This case in our opinion, has importance extending beyond the

immediate problem. This case highlights two things, (1) the need to
revisit the process of selection and appointment of judges to the
constitutional Court, for that matter any member of the judiciary at all
 levels; and (2) the need to set up appropriate legal regime to deal within
situations whether the conduct of a judge of a constitutional; Court
requires corrective measures-other than impeachment-to be taken”.
Constitution bench of the SC in re: Justice C.S.Karnan

Appointment of Arbitrator by CJ
or designated judge-Sec. 11 (6&8), ‘3»
Arbitration and Conciliation Act,
1996 - person specified in agreement
—no other choice?

Whether the Chief Justice or designated judge of the High
Court has to appoint the person specified in the agreement as
the arbitrator or he can make a choice? Faced with this question,
the apex Court held that though an arbitrator is specified in
agreement for arbitration, if circumstances so warrant, Chief
Justice or designated Judge is free to appoint an independent
arbitrator, having due regard-to qualification, if any and other
aspects as required under Sec. 11(8) of the Act.

—_—

Offence under Sec. 13(1) (e), Prevention of Corruption
Act — amassing wealth disproportionate to known source
of income — prosecution failing to prove charge — is
accused required to offer explanation?

State of Madhya Pradesh having launched prosecution against
one of its employees that he has amassed wealth
disproportionate to his known source of income failed to prove
the charge leading to acquittal of the accused. In the appeal, the
State objected to acquittal saying that the accused did not offer
explanation for his wealth. Dealing with this objection the apex
Court held “A public servant facing such charge, cannot be
comprehended to furnish any explanation in absence of proof of
allegation of being in possession by himself or through someone
else, pecuniary resources or property disproportionate to his
known source of income.

e

Sec. 47, Civil Procedure Code — Ec. 36, Arbitration and
Conciliation Act, 1996 - Arbitral award — execution —
objection to execution of decree — at what stage?

Punjab State Civil Supplies Corp Ltd., engaged the services of
a Mill to process paddy under an agreement. The agreement
contained a clause to refer dispute to arbitrator. When a dispute
arose between the Corporation and the Mill it was referred to
an arbitrator. The Arbitrator passed an award in favour of the
Corporation directing the Mill to compensate the Corporation
for the loss suffered by it. The Mill filed appeal under Sec. 34 of
the Act which was dismissed. The award attained finality.

The Corporation initiated execution proceedings under Sec.
36 of the Act. The Mill entered appearance and filed application
under Sec. 47 of CPC and another application to summon
statement of accounts. Considering the application under Sec. 47
of the Act, the-.exec@c"ing Court dismissed the petition holding
that the decree has been satisfied.

Corporation being aggrieved came in appeal upto Supreme
Court. The Court notiged various provisions of law in both
Arbitration and Conciliation Act and the CPC and observed that
when the award attains finality it assumes the character of
decree. Having said so, the Court went on to rule that it is well
settled principle of law that the executing Court has to execute
the decree as it is and it cannot go behind the decree. Nor can
the executing Court hold any kind of factual enquiry which may
have the effect of nullifying the decree itself. Court found fault
with the executing Court holding enquiry that went behind the
decree. Therefore, the order of the executing Court was set
aside.

Gender...

more from mother’s imprisonment than that of his
father’s” observed the Court. The Court also noticed ¥
few judgments of the apex Court taking woman’s
gender as a mitigating circumstance while fixing sentence. The
Court therefore, said “....it would depend upon the facts of
each case, whether it should be treated as a relevant
consideration and no hard and fast rule can be laid down”.
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Some Thoughts on India at 70

ndependent India, the world’s largest functioning
» democracy completed 70 years. It is a time for celebration,
introspection and rededication to the tasks ahead. This ancient
land with its rich heritage and civilization has weathered many
storms and emerged perhaps brighter and stronger. After
centuries of foreign domination, India awoke to life and
freedom to keep her tryst with destiny. Our greatest
achievement of the 20th century was the integration of India into
one indestructible Union and the adoption of the Constitution -
a high watermark of consensus in our history. It reflects the best
in our past, is responsive to the needs and aspirations of the
present and is resilient to cope with the demands of the future.
The Preamble encapsulates our legacies and goals. Among our
many spectacular successes, the greatest has :

of a variety of people. Tolerance and even more acceptance and
absorption is the Indian creed. Nothing should be done to
rupture or dilute this. But that is the responsibility of every
section of society, it cannot be one sided. Tolerance,
understanding and mutual respect have to characterise all our
thoughts and actions. A society can live only by growing;
intolerance of ideas brings about its decay and death. A general
decline in values has afflicted individuals and institutions. We
have to stem the rot. Disraeli said: Money is not the measure of
a man, but it is often the means of finding out how small he is.
We are painfully reminded of this profound truth. There is a
mechanical pursuit for money and things material, man has lost
himself, his mind and life in this mad race. This is not a good
augury.

been our survival as one nation and a |
democracy. Never before and nowhere else |
has more than 1/6th of the human race |
lived together as one political entity under |
conditions of freedom. Yet the
achievements do not match our potential.
We are a democratic republic- a |
constitutional democracy where ||
constitutional principles control and direct |
the majority will and rule and there is |

In the ultimate analysis India is really an oasis. With all their
drawbacks and problems- the four pillars on which the polity
rests- the legislature, the executive, the judiciary and the media
are functional and discharge their responsibilities. There is
debate and discussion in the legislature- laws are made, the

: g Governments are pulled up and
Perspective

held accountable. The judiciary
V. Sudhish Pai

upholds the law and decides
the rights and obligations
'vsudhishpai@gmail.com

between man and man and man

obedience to institutional safeguards. -
Expounding the nature of Athenian democracy, Pericles
remarked perceptively that fundamental to democracy is the
obedience to ‘those unwritten laws which it is an acknowledged
shame to break.” An unfailing index to the maturity of a
democracy is the degree of its respect for unwritten
conventions. While the philosophy of a liberal democracy

seems to have an assured foundation, the techniques of its_

practice have thrown up disturbing problems.

India is intended to be an indestructible Union with the units
having no power of secession. The constitutional document is
formidable with an internal architecture of its own. The greatest
need of the hour is to generate and sustain a sense of national
identity. We must never forget that we are Indians first and all
differences have to be resolved within the framework of one
nation and one country. There is the prime need of maintaining
the unity and integrity of India without which individual liberty
and human dignity may not be of much avail. This can be
achieved only if there is a spirit of brotherhood among various
sections of the people. One of the great characteristics and
accomplishments of India has been the absorption and blending

and State. The executive obeys
the law and the judgements and carries them into effect. The
media plays its vigilant role and exposes misfeasance and
nonfeasance. We are a rights based, open society. That we have
sustained all this for seven decades is no mean achievement. A
study stated that the average lifespan of a written Constitution
is 19.years. Only a handful last longer than 50 years. We have
been working ours for 67 years. ;
Every Constitution needs human agency for its effectuation,
its efficacy depends upon the integrity and sensitivity of
institutional mechanisms. This requires a spirit of
constitutionalism, a conducive political climate and tradition and
above all the entrenchment of all this in our minds and hearts.
But we are always on the edge. Eternal vigilance is the price of
liberty. Every citizen in a democracy is in a position of
responsibility and what we get depends upon how we fulfil
those responsibilities. We have to pay the country not only in
taxes but in time and thought. There can be compromises of
issues but not of principles and values. We need leadership and
moral courage born of tharacter. Creative dissatisfaction is the
surest way to fulfilling our dreams and aspirations. 4

SC strikes down Talag-e-biddat

During the hearing of the petitions the bench had

B ¢ ¢ made clear that it would only deliberate on the

! constitutional validity of the practice known a “triple

talaq’. The 395 page judgment did not examine the
validity of other forms of talaq nor the validity of the practice
of polygamy amongst Musalmans in India. :

- The bench constituting majority judges held that though in
Rashid Ahmad, the Privy Council upheld the practice of triple
talaq, the judgment of the SC in Shamim Ara impliedly
overruled Rashid Alimad. The former judgment ruled that triple
talaq is valid even if it is not for any reasonable cause. Shamim
Ara in 2002 recognised Musalmans are governed by Quranic
mandate in respect of divorce. This judgment made three
ingredients must in terms of Quranic mandate for a valid talag,
namely, a) talaq must be for a reasonable cause, b) it must be
preceded by attempts at reconciliation between the husband and
the wife by two arbiters one from the wife’s family and the
other from the husband’s, and c) talaq is effected only if the
attempts fail. The present ruling held that Shamim Ara laid down
correct law. Majority judges also held that in view of Shainim
Ara, Rashid Alimad no longer holds the field. “Given the fact that

Triple Talaq is instant and irrevocable, it is obvious that any
attempt at reconciliation between the husband and wife by two
arbiters from their families, which is essential to save the
marital tie, cannot ever tak&place”, reasoned the Court to hold
that triple talaq is against law and against religious practice.
Examining the practice of triple talaq on the touch stone of
Article 14 of the Constitution, the majority judges ruled that the
practice is clearly arbitrary and the marital tie is broken at the
whim and fancy of by a Musalman man without any attempt to
save it. “...this form of talaq is manifestly arbitrary in the sense
that the marital tie can be broken capriciously and whimsically
by a Muslim man without any attempt at reconciliation so as to
save it. This form of Talaq must, therefore, be held to be
violative of the fundamental right contained under Article 14 of
the Constitution of India”, pronounced the Court. :
The Act, 1937 passed by British Parliament recognizes that in.
the matters of personal law, Indian Musalmans are governed by
Shariat practices. The bench therefore, ruled that this Act “is
within the meaning of the expression ‘laws in force’ in Article
13(1) and must be struck down as being \wid to the extent that
it recognises and enforced triple talaq”. Thus, the bench struck
down Sec. 2 of the Act to the extent it recognized triple talaq.
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‘Public Policy’

Sarguja Transport Service case of the year 1987 held
that the first suit having been withdrawn unconditionally for
inexplicable reasons, and without any liberty granted under
Order 23 Rule 1 of the Code of Civil Procedure for initiating
appropriate legal proceedings subsequently, it amounted to
abandonment of the claim on the part of Financial Corporation.
In this background the matter came to the top Court.

~ The apex Court firstly noticed that the question whether
there has been abandonment of the claim by withdrawal of the
Suit is a mixed question of law and fact a held by the same
Court in Ramesh Chandra Sankla’s case in 2008. It further
noticed that in order to ascertain whether there was
abandonment of claim or intention to pursue any other remedy
“the language of the order for withdrawal will not always be
determinative”. Relying upon the dicta in Sarva Shramik
Sanghatana of the year 2008, the Court held, “The bar under
Order 23, Rule 1 would apply only to a fresh suit and not
proceedings under the Act”, meaning thereby that if any

proceeding other than a suit was subsequently instituted, the

bar under the law would not apply. Thus, the apex Court

declined to subscribe to the view that unconditional withdrawal-

of the suit posed bar to subsequent proceedings for recovery of
money under the special enactment.

It was nextly argued before the Court that allowing the
plaintiff to initiate any other proceeding for recovery of money
after having abandoned the first claim would go against “public
policy’. This argument was countered by citing the judgment in
P.Rathinam’s case of the year 1994 wherein it was observed,
“The concept of public policy is, however, illusive, varying and
uncertain. It has also been described as “untrustworthy guide’,
‘unruly horse’, etc.,...”

Trying to broadly define the phrase, the Court said “...it will
mean what is in the larger interest of the society involving
question of righteousness...... It cannot be invoked to facilitate
a loanee to avoid legal obligation for repayment of a loan.”With
these observations the apex Court refused to endorse the view
of the High Court on the matter and said that initiation of
proceedings under the special enactment is not barred by
unconditional withdrawal of the previous suit.

Retired

® ]| Ashok B Hinchigeri retired as a ]udwc of High Court
of Karnataka on 23-08-2017.

® ]| J.S. Khehar, retired as the Chief Justice of India on 27-
08-2017.

It 1s noteworthy that of Iate Bengaluru City Civil and
Sessions Court campus has been aesthetically and
infrastructurally spruced up by installing CC TV, rain watc:
harvesting, regulating vehicle parking installation of ncv
- lifts, Neon sign boards, asphalting internal roads,
maintenance of hygienic toilets (outsourced), water purifies
and waste bins in each floor, exclusive space for notaries and
oath commissioners. Compound walls and designed gates
have also been erected to safe guard the campus. Apart from
clearing hawkers/vendors from the footpath security
mechanism has also been introduced. Continuous supervision
over the staff leading to eradication of corruption, arranging -
for swift supply of certified copies and availability of
evidence online are some of the welcome features. Lahari
Advocates Forum applauds Mr. K.M. Radakrishna, Registrar,
City Civil Court, for his contribution in the matter.

® On 31-07-2017 M. Shantha, Advocate & Notary, passed

U’Khand HC asks Bar
Council to regulate fee

To regulate fee paid to lawyers by litigant, the Uttarakhand
High Court has asked the State Br Council to formulate guidelines
for total transparency. The court wants the fee to be paid via
cheque, draft or online transactions. It has asked lawyers to issue
receipts to litigants so that accountability can be fixed if the
lawyer does not represent the client properly before the court.

The development assumes significance in the wake of protests
by lawyers for the recent amendments suggested by the Law
Commission of India in the Advocates Act. The amendments
stated that lawyers guilty of professional misconduct misleading
their clients or giving wrong advice knowing they are making an
error, or including in other forms of professional wrongdoing
should be fined heavily and be made to compensate the litigant.

Lawyers would also be liable to pay compensation to litigant
if they abstain from work even if the client has not paid the
advocate.

The order was passed by Uttarakhand High Court while
hearing a plea wherein two counsels appeared for the petitioner
in the same case. The lawyer hired earlier alleged that since the
petitioner had not paid him, he couldn’t appear on his behalf
anymore.

Justice V.K.Bist intervened and said “some method needs to
be developed so that poor litigants should not be harassed /
cheated. Though advocates cannot be compelled to take a
particular amount of fee, before accepting the brief, they must
tell the litigants in clear terms about'the fee.”

It was also submitted before the court that lawyers often
fleece litigants by charging exorbitant fee, sometimes in the
name of expenses.

New CJI appointed

Justice Dipak Misra has been appointed as the next Chief
justice of India. He replaces Justice J.S. Khehar who demitted
the office on completion of 65 years. Justice Misra has tenure of
about 26 months.

Lahan Advocates Forum Tri- decennial Fund
, In view of the tri- decenmal celebrations of Lahari
L\dvocatcs B orum, a Tri- Decenmal Fund has been CHtElb]l‘xth
for the purpose of a series of pr ogrammes to be conducted:
di urmcr the year to mark the tri-decennial celebrations. Liberal
conlnbuhon\_ aré sought from mcmbem of the ngal fr atelmty
towaldq the Tn-Deccnmal hmd G

s
L

For Lahari Legal Service & subscription contact:
- K.Suryanarayan Rao-9845529448
Anu Chengappa-9980047780
Fo M Ki‘mapevowda -9844180988

GSV Memorlal Lecturé

ice (Retd) Dr. Shlvra] V Patll .

Ob it TETRY We regret to inform the sad demise |

away at Bengaluru.

® On 01-08-2017 K. Giridhar, (52) Advocate, passed away at
Bengaluru.

® On 21-08-2017 M.V. Sathish Kumar, (34) Advocate, died in
a road accident on the way to Malur.
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