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‘Tortfeasor can claim
compensation on
structured formula basis

In a claim petition for compensation based on structured
formula basis, negligence of the driver of the offending vehicle
is not an issue, ruled the Supreme Court recently. Basing its
decision on decided cases, “The issue ......... is no longer res
integra...”, ruled the apex Court. The Court made clear that the
tortfeasor can claim compensation even when alleged accident
occurred by negligence of tortfeasor.

Motor Vehicle Accident Claim petitions seeking compensation
under Sec. 163A of the Motor Vehicles Act, 1988, need not allege

Taxing statues to be
interpreted strictly: SC

In interpreting taxing statutes, Court has to apply strict rule
of interpretation, held the apex Court recently. The ruling
rendered by a constitution bench was examined a question
referred to it namely, “"What is the interpretative rule to be
applied while interpreting a tax exemption provision/
notification when there is an ambiguity as to its applicability
with reference to the entitlement of the assessee or the rate of
tax to be applied?” ' ‘

The Court in the case was concerned with a situation where
there is ambiguity in an exemption notification or exemption
clause, in which event the benefit of such ambiguity cannot be
extended to the subject/assessee by applying the principle that

and prove wrongful or negligent
act on the part of the driver of
offending vehicle. Sec. 163A was
brought in the 1988 Act by way
of an amendment in 1994.
Compensation in such cases'is payable as indicated in the
Second Schedule to the Act. -

The Court was dealing with an appeal wherein the order of

" the Karnataka High Court holding that tortfeasor or his legal

heirs are not entitled to compensation under Sec. 163A was
under challenge. The apex Court did not agree with this
interpretation either.

The driver of a car met with an accident when the car dashed
into a truck. The driver of the car died in the accident caused by
him. His LRs sued the owner of the truck and its insurer for
compensation by filing a petition under Sec. 163A of the Act
before a Motor Vehicles Accident Claims Tribunal, Bengaluru.
The Tribunal awarded a particular amount of compensation to
the legal heirs. ;

This was challenged both by the claimants as well as by the
insurer. The claimants questioned the quantum and the insurer
questioned the very award. The High Court dealing with both
the appeals, allowed the one filed by the insurer and dismissed
that of the claimants. The reasoning of the High Court was the
torfeasor himself or his LRs cannot claim compensation under
structured formula, though the Court agreed with the principle
that in such cases negligent act or wrongful act on the part of the
offending vehicle need not be pleaded and proved. Entitlement
to compensation under this Section, according to the High
Court was only to an innocent third party or his LRs who suffer
by accident caused by someone. ' ’

The apex Court dealing with the appeal of the claimants
disagreed with the High Court. The judgment in Sunil Kumar

and Another of the year 2017 was cited before the bench. Therein

the Court had ruled that if the insurer was permitted to raise
the defence of negligence in proceedings under Sec. 163A, such
proceedings would come on par with proceedings under Sec.
166 of the Act which is not the legislative intent. Noticing this
legal position, the apex Court allowed the appeal of the legal
heirs of the deceased driver of the car and restored the
judgment and Award of the Tribunal. ®
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an obscure and/ or ambiguity or
doubtful fiscal statute must
receive a construction favoring
the assessee.

It is general rule of
interpretation that both penal and taxing statutes §
should receive strict interpretation when there is any

- SARFAESI Act:
classification of land in
record is not conclusive

For the purpose of proceeding in respect of security interest
in land, nature of the land should be deduced as a matter of fact
from its nature and usage and not from classification of land in
revenue records, ruled apex Court. Classification of land in
revenue records as agricultural land is not conclusive for the
question whether the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security. Interest
(SARFEASI) Act is applicable or not, held the Court.

Sec. 31(i) of the Act makes clear that the provisions of the Act
are not applicable to any security interest created in agricultural
land. )

Before the matterreached the Apex court a division bench of
the Madras High Court concluded that since the provisions of
the SARFAESI Act do not apply to agricultural land, certain
proceeding initiated against agricultural land is nullity. In
consequence, the Court held that a security interest in
agricultural land cannot be enforced.

On the security interest created by certain Yelagiri Diary
Farm in a piece of agricultural property, Indian Bank lent certain
sum of money to the Farm for setting up a diary farm. The Farm
defaulted in repayment of loan. A notice under SARFEASI Act
was given to the defaulter and overruling the objection that the
land is agricultural in nature, it was possessed by the secured
creditor, Bank. The aggrieved defaulter resorted to certain
proceedings by filing suit and writ petition before the Madras ‘
High Court which did not bring any success. By this time, the
Bank had auctioned the property and sale certificate was issued

violation of the provisions of the Copy Right Act, 1957. -Ed.
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Lease Disputes & Their Arbitrability

A recent decision of the Supreme Court in Himangani
: Enterprises vs. Kamaljeet Singh Ahluwalia has clouded the

initiation of arbitration in disputes between Lessors and

Lessees. In four sentences of rather ambiguous reasoning, the
judgment has sought to deny the right to arbitrate to scores of
Lessors and Lessees. Lessors, who inserted arbitration clauses
in their lease documentation, for the expeditious eviction of
their tenants, it appears, must be relegated to a civil Court to
pursue their remedies.

The question that arose in Himangani, dealt first by the Delhi
High Court, related to disputes between parties to a lease that
had admittedly expired by efflux of time. After referring to two
of its earlier decisions, the High Court concluded that “....when
the Lease Agreement in respect of a property is exhausted, then
the arbitration clause contained therein cannot be invoked...”
and that there was no justification to “invoke the arbitration

arbitration even to disputes arising from leases governed by the .
provisions of the Transfer of Property Act, 1881 (“TP Act”).
Unlike the clear reasoning in Booz Allen, which delineates and
reasons why certain disputes are non-arbitrable, there is no
clarity in Himangani that appears to deny the right to arbitration
to an aggrieved party to a lease governed by the TP Act. Booz
Allen plainly excludes from the ambit of arbitration eviction and
tenancy matters governed by special statutes where the tenant
enjoys statutory protection against eviction and where special
Courts are conferred jurisdiction for such matters. Though,
Himangani expressly states that it follows the ratio in Booz Allen,
it has in fact done the contrary by stating that “....no sooner the
exemption is withdrawn or ceased to have its application to a
particular premises, the Act becomes applicable to such
premises. In this view of the matter, it cannot be contended
that the provisions of the Arbitration Act would, therefore,

clause of an exhausted Lease Deed to seek

apply to such premises.”

resolution of the disputes arising from the Lease
Deed.” Based on such reasoning, the High Court

M.V. Sundararaman
Advocate

The applicability of the provisions of TP Act to
the premises-in-question never arose before the

affirmed the Trial Court’s order rejecting the
Lessee’s application to refer the parties to arbitration under
Section 8 of the Arbitration & Conciliation Act, 1996 (“Act”).

Interestingly, on special leave the Supreme Court did not
(re)examine the correctness of the finding on the key issue
before the Delhi High Court i.e., whether an arbitration clause
in a lease deed that stood terminated by efflux of time could be
invoked by a Lessee to agitate its grievance against the Lessor?
On the contrary, the Supreme Court not only examined the
matter on a tangent but also, in that process, appears to have
expressed a view (that could, at best, be considered obiter)
contrary to its own in Booz Allen & Hamilton Inc. Vs. SBI Home
Finance Limited. '

One of the arguments advanced before the Supreme
Court(on behalf of the Lessee) was that since the premises-in-
question was not governed by the provisions of the Delhi Rent
Act, 1995 (“Rent Act”), there was no impediment to refer the
parties to arbitration. The Supreme Court, while dealing with
that argument, without confining itself to the applicability and
the special protection accorded to tenants under Rent
legislations, has made sweeping observations to deny

Supreme Court in Himangani. On the contrary, the
applicability of the provisions of the Delhi Rent Act to the
premises-in-question was agitated and examined. Nevertheless,
the Supreme Court made a reference to TP Act, as extracted
above. The reasoning in Himangani, it is submitted, is incorrect
and runs against the very grain of the Act. Booz Allen reiterated
that generally and traditionally, all disputes relating to rights in
personam are considered arbitrable in contrast with disputes
relating to rights in rem, which are unsuited for private
arbitration. This general distinction has been lost sight of in
Himangani. The Act does not specifically exclude any category of
disputes as not being arbitrable. There is no reason why large,
heavily-negotiated commercial leases must be excluded from the
purview of the Act. The decision in Himangani is likely to
create, and has in fact already, significant confusion in the -
appointment of arbitral tribunals and grant of interim measures
in Lessor-Lessee disputes. Unless the Supreme Court clarifies
the position or reiterates that Booz Allen lays down the correct
law, confusion will prevail and the right to refer disputes to
arbitration would be unjustifiably denied to a large section of
citizens. ®

SARFAESI Act...

in favour of auctin purchaser. The defaulter then
challenged sale certificate before the Debt Recovery Tribunal
(DRT), Chennai which was also dismissed. The defaulter then
challnaged the sale certificate before the Debt Recovery
Appellate Tribunal (DRAT). The DRAT set aside the sale on the
ground that the land was exempt from the provisions of the Act
and hence, could not have been auctioned.

The auction purchaser and the Bank both challenged the
order of DRAT before the Madras High Court. The Court
dismissed the writ petition taking the same view as taken by the
DRAT.

The bank appealed to the apex Court alongwith the auction
purchaser. In support of the appeal it was argued that the
property which was the subject matter of the mortgage
comprised of dry land and was not exempt from the provisions
of the Act. It was also urged before the Court that whether any
agricultural activity is taking place in the land is a question of
fact. Supporting the argument of the Bank, the auction
purchaser argued that plots have been carved out of the land
and sold. The successful defaulter on the other hand relied upon
a judgment of the Court in Blue Coast Hotels Limited to argue that
no security interest could be created in respect of agricultural
land having regard to Sec. 31(i) of the Act.

The Court noticed that definition of ‘Security Interest’ as
contained in Sec. (zf) prior to and after amendment to the Act
excludes agri land. Therefore, it is correct that in respect of agri

Tand no security interest could be created. At the same time,
Court also noticed “classification of land in the revenue records
as agricultural is not dispositive or conclusive of the question
whether the SARFAESI Act does or does not apply”. The Court
ruled that " whether a parcel of land is agricultural must be
deduced as a matter of fact from the nature of the land, the use
to which it was being put on the date of creation of the security
interest and the purpose for which it was set apart’.

Distinguishing the judgment in Blue Coast Hotels Limited
the Court noticed that in the said case, out of total extent of the
property mortgaged, certain pieces of lands were specifically
kept apart for agricultural purpose to grow fruits and vegitables
for the use of the Hotel and in respect of these pieces of lands
revenue records also depicted them to be agricultural in nature.
The Court therefore, felt that Blue Coast Hotels Limited is nota
precedent ori the point. '

Having noticed this position, the Court felt that the DRAT in
the appeal and the Madras High Court in the writ petition failed
to adjudicate on the basic issue as to whether the land in respect
of which the security interest was created, was agricultural in
nature. Therefore, the Court remanded the matter to the High
Court to adjudicate nature of the land by its usage as on the date
of creating security interest and not merely by the entries in the
revenue records.
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Some Recent Judgments-An Overview

alpana Mehta v. Union of India is a Constitution Bench

decision on vital issues relating to the permissibility of the
Court looking into, referring to and relying on reports of
Parliamentary Committees in a litigation before the Court. The
Court highlighted the importance of maintaining the delicate
balance between the different constitutional institutions while
interpreting constitutional provisions. Parliamentary sovereignty
in the Westminster form of government has given way to
constitutional supremacy in India. The Constitution does not
envisage the existence of absolute power in any institution.
Judicial scrutiny of the exercise of parliamentary privileges is not
excluded where there is a violation of a fundamental right or
gross illegality. The Court spoke of the

from Parliament and of which Court shall take judicial notice.

There is no violation of any parhamentary privilege in accepting
Parliamentary Committee reports in courts. They can be taken
judicial notice of and regarded as admissible in evidence, but
cannot be challenged or called in question.

The same Constitution Bench in Government of NCT of Delhi vs. -
Union of India dealt with issues of cardinal significance touching
the nuances of our parliamentary form of government. It was
held that a holistic approach has to be adopted and constitutional
interpretation has to be such as would promote the democratic
spirit and ethos of the Constitution which pursues a vision of
fulfilling the constitutional values through a democratic polity.
Institutions are crucial to the realization of democracy, nations

complementarity of institutions and their
work. Separation of powers, as a principle,
constitutes the cornerstone of our democratic
- Constitution. But its application in the actual
governance of the polity is nuanced and the
significant precept is that no institution is
entrusted with absolute power or is above
the Constitution.
The Court enunciated the need to be
conscious of the democratic transformation

.| Perspective

suffer when institutions of governance fail. Criticism and
dissent form the heart of democratic functioning; the
responsiveness of institutions is determined by their ability to
be receptive to differences and perceptive to the need for
constant engagement and dialogue.
Constitutional skirmishes are
not unhealthy, they test the
resilience of democracy. The
success of a system must
depend on the statesmanship of

V. Sudhish Pai

vsudhishpai@gmail.com

which the Constitution aspires and of a

movement from a culture of authority and submission to the law
to one of justification and rights under the law. Placing reliance
on the report of a Parliamentary Committee does not infringe
parliamentary privilege. No Member of Parliament is sought to be
made liable for what has been said or done in the House. The
correctness or validity of a report is not something which can be
agitated in Court or the Court can look into. The function of
judicial review being facilitating the realisation of socio-economic
rights guaranteed by the Constitution and construing it in the
context of the modern notion of separation of powers, there is no
real conflict between independence of the judicial process and its
reliance on published reports of Parliamentary Committees.
Parliamentary material including reports are public documents
which can be submitted to the Court without any permission

Tri-Decennial Valedictory

The year long tri-decennial celebrations of Lahari Advocates
Forum culminated in a valedictory function held on 31st August
2018 at YMCA Hall, Nrupatunga Road, Bengaluru. Justice M. N.
Venkatachaliah, former Chief Justice of India, graced the occasion
as the Chief Guest and enthused the gathering to go back to the
roots of advocacy as the legal profession is presently at cross
roads. While expressing his appreciation for the various activities
conducted by the Lahari fraternity, Justice Venkatachaliah
stressed that more programmes should be oriented towards
shaping young minds to reach the high standards that the legal
profession should be identified with. R. G. Chowhan, Secretary
of Lahari Advocates Forum presented the Secretary’s report
regarding the various projects undertaken to commemorate the
tri-decennial year. Justice N. Santosh Hegde, Former Judge,

. Supreme Court of India and former Karnataka Lokayukata had
inaugurated the tri-decennial celebrations in August 2017 and
thereafter a book fair, family trip for the members of Lahari, quiz
competition for lawyers and law students and a state level drama
competition for Advocates-'Lahari Lawyers Act 2018" were the
highlights of the tri-decennial celebrations. Winners of the quiz
competition were given their prize money. As a grand
culmination of the eventful tri-decennial year, a souvenir was
released as also Compact Disks (CDs) containing the digital
version of the ‘Communique’ right from its first issue. It was only
apt that the flagship project of the organisation should find such
immortalization in the tri-decennial year. The crowd dispersed
with a mix of nostalgia and enthusiasm to do more to keep the
Lahari flag flying high . °

those at their helm. For the
successful working of a constitution, constitutional laws have to
rest on a substratum of constitutional morality which is not mere
allegiance to the provisions and principles of the Constitution but
imbibing a constitutional culture.

The essentials of a parliamentary system- collective
responsibility and ‘aid and advice’- are mutually reinforcing
principles, they affirm and enhance the democratic values on
which the Cabinet form of government is founded. It was laid
down that Delhi is in a class by itself with a special status, but it
continues to be a ‘Union Territory’, the government envisaged
for Delhi basically replicates the Westminster model subject to the
express provisions of Arts 239 AA & 239AB. The Lt. Governor is
bound to act on the aid and advice of the NCT Government in
areas where the legislature can legislate. While the Lt. Governor
is to be kept appraised there is no requirement of his concurrence
for the decisions of the Government except where it is expressly
so required. Itis not every matter which the Lt. Governor can
refer to the President. Matters to be referred to the President are
essentially and generally only those which are not within the
legislative competence of the Delhi legislature. All references by
the Lt. Governor must be tempered by the awareness that a
representative government enjoys a wide latitude to take
decisions on matters in its executive domain, that the Ministry
has a constitutionally recognised function and the Lt. Governor is
not to supplant the constitutional structure.

Both these judgments have taken a balanced view and are a

-fillip to constitutionalism and constitutional culture, institutions

and values. " e

“Courts will have to take into account certain
principles while exercising their discretion in
sentencing, such as proportionality, deterrence
and rehabilitation. In proportionality
analysis, it is necessary to assess seriousness
of offence in order to determine commensurate Wy
punishment for offender. Seriousness of offence
depends, apart from other things, also upon its
harmfulness. Principle governing imposition of punishment will depend
upon facts and circumstance of each case. However, sentence should be
appropriate, adequate, just, proportionate and commensurate with
nature and gravity of crime and manner in which crime is committed.
Gravity of crime, motive for crime, nature of crime and all other
attending circumstances have to be borne in mind while imposing
sentence. Court cannot afford to be casual while imposing sentence”.

-S§C on sentencing policy
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Taxing statues...

ambiguity in construction. However, a three judge
bench in Sun Exports case in 1997 ruled that an ambiguity in tax
exemption provision or notification must be interrelated so as
to favour the assessee claiming the benefit of such exemption.
The correctness of this rule was doubted in the appeal filed

_against M/s Dilip Kumar and Company. Therefore, the
question was referred to a constitution bench.

Question of interpretation arises when there is any ambiguity
in the language employed in the statute, rule or notification.
Courts need not resotrt to interpretation if language is clear.
When ambiguity creeps into language, Courts have to ponder
over the question as to who should receive benefit of ambiguity,
Revnue or Assessee. Sun Exports Case had held that benefit of
such ambiguity should go to the assessee therein. The referring
‘Court had felt that this position is contrary to many judgments
which had said that Revenue should be the beneficiary of such
ambiguity.

Having considered catena of judgments on the point, treaties
on interpretation by J| G.P.Singh, Lord Halsbury and Lord
Simonds the Court came to the conclusion that taxing statutes
like penal statutes should receive strict interpretation, burden of
proof of eligibility being on the person who claims benfit.

Importantly, the Court held that ambiguity in the language"

notification should go to Revenu and not to Assessee. The
Court further held that the ratio in Sun Export case is incorrect.
“Exemption notification should be interpreted strictly; the
burden of proving applicability would be on the assessee to

show that his case comes within the parameters of the exemption

clause or exemption notification” , ruled the Court on the issue
of nature of interpretation of notification issued under taxing
statutes. “When there is ambiguity in exemption notification
which is subject to strict interpretation, the benefit of such
ambiguity cannot be claimed by the subject/assessee and it must
be interpreted in favour of the revenue” held the Court on the
question as to who should receive benefit of ambiguity.

Lahari Advocates Forum

12TH P.G.C. CHENGAPPA MEMORIAL LECTURE
on Friday, the 23rd of November 2018 at 5.00 p.m.

Hon’ble Mr. Justice Mohan M. Shantanagoudar
Judge, Supreme Court of India

will deliver a lecture on

“DIMENSIONS AND PARADIGMS OF VICTIM
COMPENSATION IN CRIMINAL TRIALS”

Hon’ble Mr. Justice Dinesh Maheshwari
Chief Justice, High Court of Karnataka
will be the Guest of Honour

Venue: Patron-in-Chief Hall, High Court of Karnataka
Tea: 4.30 p.m.

BOOK-POST

-------------------------------------------------------------------------------------------

...........................................................................................
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In the state level XX State Master’s swimming competition
held at Vijayanagar Aquatic center, Bengaluru on 1st and 2nd of
September 2018, Jyothi. M, advocate, won gold medals in the
100 and 50 metres back stroke events, silver in the 50 meters
free style and bronze in the 400 meters free style categories.
Earlier in February this year Jyothi swam 2.5 Kms and secured
the 3rd place in the national level Premier Open Water
Swimming competition. 4

In the recently concluded World Meet at Malaga, Spain,
Renuka Deshpande, advocate was part of the Indian relay team
that stood 9th in the 4x100 relay and she also stood 17th in the
triple jump beating participants from 120 countries across the
world. The overall tally of India was 3 gold, 3 silver and 3
bronze medals.

g <

On 16-09-2018 Bengaluru Advocates Co-operative Society
held its 54th annual general body meeting under the
Chairmanship its President K.V.Keshv.

Lahari Advocates Forum
The General Body meeting and election
will be held at 4.30 p.m. on 7th December
at the Old Students Association Hall,
Central College Grounds, Bengaluru.

We regret to inform the sad

demise of the following

On 21-06-2018 K Srinivasan Judge (DRT 2-), passed away at
Bengaluru.

On 24-06-2018 D.Anjana Murthy (38), Advocate, passed away
at Bengaluru.

On 25-06-2018 G.A.Veerakyatharaya Advocate, passed away at
Bengaluru.

On 29-06-2018 Johnson Vargese (70), Advocate, passed away at
Bengaluru.

On 14-07-2018 K.R.Nagaraja Rao (96), Advocate, passed away
at Bengaluru. He had previously retired as Principal Secretary
to Chief Justice of High Court.

On 17-07-2018 Srinivas Rao, Advocate, passed away at
Bengaluru.

On 28-07-2018 L.B.Gangadharaiah (80), Advocate, passed away
at Bengaluru.

On 31-07-2018 H.L.Narasimha Murthy (80) Advocate, passed
away at Bengalﬁru

31-07-2018 B. Knshnappa (65) Advocate, passed away at
Bengaluru. ;

On 31-07-2018 K:B.Sachidananda Murthy, Advocate, passed
away at Bengaluru.

On 01-08-2018 H.V. Thlmmegowda (85), Advocate, passed away
at Bengaluru. -

On 06-08-2018 G.N.Lokeshwara, Advocate, passed away at
Bengaluru.

On 14-08-2018 K.R.SrinivasaRao (84), Advocate, passed away
at Bengaluru.

On 22-08-2018 Ujwala Walwadikar, Advocate, passed away at
Bengaluru.

On 22-08-2018 B.Z.Sabhiha Sultana, Advocate, passed away at
Bengaluru.

On 24-08-2018 C.M.Ananda (39), Advocate, passed away at
Bengaluru. :

On 24-08-2018 M.K.Ashok, 2nd Addl Senior Civil Judge
Bengauru Rural District, passed away at Bengaluru.

*

On 29-08-2018 L.Pabhakar, Advocate, passed away at
Bengaluru. '
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