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APPELLANT’S MOTION FOR RELIEF UNDER RULE 52(b)
AND FOR VACATUR OR LIMITED REMAND

INTRODUCTION

This case presents a fundamental breakdown of the adversarial process. For years, the district court allowed dispositive suppression motions to languish unresolved, only to later deem them “moot” without an evidentiary hearing, findings of fact, or conclusions of law. See, Exhibits: The record reflects that Appellant’s core constitutional challenge—whether his statements and their fruits were unlawfully obtained—was never adjudicated on the merits. That failure is not harmless. It is not technical. Exhibits prove Gandy never waived these Structural errors despite his direct appeal and ultimately his 2255 lawyers ignoring the errors caused them to be forfeited. See, Missouri Law Review. It is plain error under Federal Rule of Criminal Procedure 52(b) and controlling Supreme Court precedent. It undermines the integrity of the proceedings and requires vacatur.

STATEMENT OF JURISDICTION

This Court has jurisdiction under 28 U.S.C. § 1291 and § 3742. This motion is properly before the Court because Rule 52(b) authorizes appellate correction of plain errors affecting substantial rights, even if not properly preserved.

ISSUES PRESENTED

1. Whether the district court committed plain error by failing to adjudicate Appellant’s suppression motions after years of pendency, and instead canceling the suppression hearing as “moot.” 

2. Whether the failure to conduct a suppression hearing or issue findings on the admissibility of Appellant’s statements and their fruits affected substantial rights and the integrity of the proceedings. 

3. Whether the record—including sealed proceedings and DE 98—demonstrates structural or plain error requiring vacatur or, at minimum, a limited remand for evidentiary development. 

STATEMENT OF THE CASE

A. Suppression Motions Filed and Never Adjudicated

On April 1, 2013, Appellant filed a motion to suppress statements (DE 34). A related sealed filing (DE 46) followed on November 26, 2013. 

The district court repeatedly set and reset suppression hearings over a multi-year period. The Government did not respond until January 24, 2017—nearly four years after the motion was filed—and supplemented that response on March 30, 2017. 

Despite this long delay, the court canceled the suppression hearing on April 3, 2017, stating only that the issue was “moot.” Id.

No evidentiary hearing was held. No factual findings were made. No ruling on the merits issued.

B. Breakdown of Representation and Proceedings at DE 98

On April 27, 2017, the court held the hearing reflected at DE 98, granted defense counsel’s withdrawal against Gandy’s request to keep them because they were paid for trial and Dustin Neyland was paid as third share to oversee investigators and help communicate with Cogdell and DeBorde who unlike Neyland had trial experience, and reset deadlines. This in of itself is a classic structural error explained in the Missouri Law Review. These were sealed ex-parte an no review in Court has ever reviewed the structural error. Docket Entry 79 shows that since 2020 Gandy has pointed out these structural errors. See, Exhibits Attached herein.
Thus, after years of delay and without resolving the core suppression issues, the case proceeded with new counsel and without any adjudication of whether the Government’s evidence was lawfully obtained.

C. Consequences

Appellant has consistently maintained that his statements—and derivative evidence—were unlawfully obtained and materially shaped the prosecution. His prior filings emphasize that the suppression issues were central to the case and required a hearing. 

The district court’s failure to adjudicate those issues infected the entire proceeding.

STANDARD OF REVIEW

Under Federal Rule of Criminal Procedure 52(b), this Court may correct an error not raised below where there is:

1. error, 

2. that is plain, 

3. that affects substantial rights, and 

4. that seriously affects the fairness, integrity, or public reputation of judicial proceedings. See United States v. Olano (507 U.S. 725, 1993).

ARGUMENT

I. The District Court Committed Clear Error
     by Failing to Adjudicate the Suppression Motions

A district court cannot avoid ruling on a properly filed suppression motion by delay followed by dismissal as “moot,” particularly where the admissibility of statements is central to the prosecution.

The record shows:

· A suppression motion filed in 2013 

· No Government response until 2017 

· A scheduled evidentiary hearing 

· Cancellation of that hearing as “moot” 

· No findings, no ruling, no record 

That sequence is incompatible with the constitutional requirement that courts determine the admissibility of contested confessions and derivative evidence.

The failure to rule is itself error.

II. The Error Was Plain Under Clearly Established Law

Under Jackson v. Denno, (378 U.S. 368, 1964), a defendant is entitled to a reliable determination of the voluntariness of his statements.

Similarly, courts have long recognized that when suppression issues are raised, the trial court must resolve them on the record. See, e.g., United States v. Powe, 591 F.2d 833 (5th Cir. 1979) (requiring a hearing where circumstances raise voluntariness concerns).

Here, the district court did not merely rule incorrectly—it did not rule at all.

That omission is plain.

III. The Error Affected Substantial Rights

The suppression issues in this case were not peripheral—they went to the core of the prosecution.

Appellant has consistently argued that:

· his statements were unlawfully obtained, and 

· those statements produced derivative evidence and influenced witness testimony 

Where a conviction may rest on unlawfully obtained statements or their fruits, the failure to adjudicate suppression directly affects substantial rights. See Arizona v. Fulminante, 499 U.S. 279 (1991).

IV. The Error Seriously Undermines the Fairness
 and Integrity of the Proceedings

The fourth Olano prong is easily satisfied.

This case involves:

· years-long delay in ruling on suppression 

· cancellation of a scheduled hearing without explanation 

· sealed proceedings obscuring key issues 

· withdrawal of counsel at a critical juncture (DE 98) 

Taken together, these facts create the appearance—and reality—of a process in which a defendant’s core constitutional claims were never meaningfully heard.

That is precisely the type of breakdown Rule 52(b) exists to correct.

V. At Minimum, This Court Should Order a Limited Remand

If this Court declines to vacate outright, it should remand with instructions to:

1. conduct a full evidentiary hearing on DE 34 and DE 46; 

2. determine the scope and use of Appellant’s statements and their fruits; 

3. make findings of fact and conclusions of law; and 

4. supplement the record with sealed materials, including DE 98. 

Absent such a remand, meaningful appellate review is impossible.

CONCLUSION

The district court’s failure to adjudicate Appellant’s suppression motions is not a minor procedural defect—it is a fundamental error that infected the entire proceeding.

Under Rule 52(b) and United States v. Olano, this Court should:

· VACATE the judgment, 
· Grant a 1040 Transfer of Venue Request, and 

· REMAND for further proceedings, 

or, at minimum,

· REMAND for a full evidentiary hearing and factual development. 

PRAYER FOR RELIEF

Appellant respectfully requests that this Court grant this motion, vacate the judgment, and remand for proceedings consistent with this Court’s ruling.

April 21, 2026
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