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DECLALLTION

OF COVENANTS, CONDITIONSE AND RESTRICTIONS

PAIRWAY BOULEVARD TOWA Haus ezl

THIS DECLARATION, made this &g doy of , 1879, by
Bitney's, Ine., of Kalispell, Montana, (herelnafter referred to asfDeclarant™; .

WITNESSETH:

WHEREAS, Dec’arant ie the owner of the real property situated in Flathead
County, Montana, to bhe developed and knowrn as Fairway Boulevard fawrh=as and

WHEREAS , Declarant is desirous of subfecting said real property to the
Covenants, Con<itions and Restrictions herelnafter ot forth, each of which ie and
are for the benefit of said property and for each owner thereof, and shall inure to

the benefit of and pass with sald property, and each and every pascel thereof, and
shall apply to ard bind the successors in interest, end any owner thereof;

NOW THEREFORE, the Declarant hereby declares that the reai property
deseribed in Article 11s and shall be held, {ransferred, sold and conveyed subject
to the Covenantn , Conditions and Restrietions herelnafter set forth.

ARTICLE |

1. Property. The real property which i3 and shall be held conveyed,
transferred and sold subjeet to the Covenants, Conditons and Restrictions hereir -
after set forth is situated in the County of Flathead, Siate of Montana, end is described
on Exhibit A hereto, which by this reference is incorporsated herein, and which is
the land encompassed by the plat entitled Fairwuy Boulevard Tewwhouws-s -

No other property , other than that deseribed atove, shall be deemed subject
to this Decloaration unless and until specificslly made subject thereto.

2. Definitions.

s. "Association" shall mean the Falrway Rculevard Homeowners fLssociation,
its successors and assigns which shall be formed by the Declarant as 8 non-
profit corporstion.

b. "Common properties or common area" shall meuan thouse areas of land
shown on any reccrded subdivision plat of t}ao property :nd intended t> be
devised to the common vse and enjoyment < th2 owners of the property.
saild property may be conveyed to and owned by the Acssociation.

e. "Declarant' shall mean Bitney's Inc. of Kslispell, Montana, his
successors and assipnsg,

d. "Living anit” shall mean any Luilding, or portion of & building,
situated upon the propevties designed and intended for the use and
socupancy as a vesidence ny a single family. Al reference toe



i, 688 F#‘G€533

living unit shall be deemed to refer also to the underlying lot
whether or not developed and all permanent improvements thereon.

e. "Lot" shall mean any plot of land shown upon any recorded
suldivision map of the property with the exception of the cormon
properties or common area. Fvery lct shall be conclusively presumed
for all purposes hereunder to inciude one living unit, irrespective

to the actual status of construction thereon.

f. "Member" shall mean an owner of a living unit which is subjeet to
assessment hereunder.

g. "Mortgage™” shall mean the conveyance or assignment of any lot
or living unit to secure the performance of an obligation and the
instrument thereof, and may include a deed of trust, trust indenture,
mortgage, assignment, financing statement or any other form of
security instrument or agreement as now known or hereafter devised
for the purpose of creating a lien to secure an obligation or duty.

h. "Mortgagee" shall mean a peeson or entity t» whom & mortgage
ia made. ' ‘

i. "Mortgagor" shall mean a person or entity who mertgages his ov
its property to another, i.e., the maker of a mortgage .

I. "Owner" shall mean the record owner of a fee slmple ttle w any
living unit which is part of the property and shall slso incluce a
coniract buyer.

k. "Propei-tles" shall rneen the resl property described in Article
I, paragraph 1 hereinabov e,

1. "Townhouse" shall me=n any living unit.
ARTICLE 1I

COMMON :IGHTS IN COMMON AREA

1. Owner's Fasements of Enjoyment. Every owner shall have a right and
easement ~f enjoyment in and to the Common Ares which shall pass with the tig 2
to every b.t, subject to the following provisicns:

a. Charges. The right ) the Assoclation to charge reasonable
admission and other fees for the use of er.y recrestional facility
situated upen the common ares;

b. Suspension of Voting Rights. The right of the ‘ssociation to
suspend the vohing rights and right to use of the recreationa’
facilities by an owner for any pericd during which any assessinent
ageainst his lot remains unpeid, and for e periocd not to excee 3
=ixty (60) days for any infraction of its published rules asnd
regulations;
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¢. Dedication. The right of the Association to dedicate or transfer
all or any part of the common ares to any public agency, suthority,
or utility for sueh purposes and subject to such conditions as may
be agreed to by the members, No such dediecations op transfer
shall be effeetive unless an instrument signed by two-thirds /35

of each class of members agreeing to such dedication or transfer
has been recorded.

2. Delegation of Use. Any owner may delegate, in accordanec with the By-
Laws, his right of enjoyment to the common area facilities to the members of his
family, his tenants » Or contract purchasers who reside on the property,

3. Owner's Easement for Ingress and Egress. Fach owner is hereby
granted an easement, which shall run with the land, across the common grea
as necessary for ingress and egrees to his lot,

ARTICLE In

ASSOCIATION ME:IBERSHIP AND PROPERTY RIGHTS

1. Assceciation Membership, The Association to be formed by the Declarant
shall have as memberz the owners of each Townhouse, Membership shall be
appurtenant to and shall wot be Separated from ownership of any Townhouse. Members
shall participate in a manner prescribed by the Declerstion and Ey-Laws of the
Association, and the resolutions of its Beoard of Directors. The Associations purpose
is to conirol, maintain and improve the common area and zxteriors of the Townhouses,
Plus provide services and facilities to the owners as it may determine.

2. Property Rights. Every owner shall have 2 right and easement of
enjoyment of the common aresa and said right shall be appurtenant to and shall pass
along with title to every Townhouse subj ect to the following provisions:

a. The rights of the Association to charge reasonable admission
and other fees for the use, care, maintenance and improvements
of the common area and the furnishing or providing of services
and facilities to the broperty and owners thereof.

b. The rights of the Association to place Hens cn Townhouses whose
owners fail to pay any fee, as limited by paragraph 3 hereof.

¢. In the event the Association fails to maintain the common area as
herein provided, the rlght of the Board of County Commissioners 5
Flathead County, Montana » to perform .- maintenance and charge
the owners for any costs thereof and p. dens on the proparty
for failure of the owners to pay said costs,

3. Assessment Liens. Assessments made by the Homeowner's Association for
taxes and for the maintenance and Improvemeqit of the common areas shall be a lien
egainst the townhouse units, and may be enforced by ludicial process . including the
right to recover all costs of collection and ressonsble attorney's fees, subject to the
following exzceptions and provisions:
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2. The holder of a first mortgage or trust indenture, upon request,
is entitled to written notification from the Homeowner’s Associatien
of any default in the performance of the individual townhouse unit
borrower of any obligation to the Homeowner's Association which

is not cured within sixty (60) days.

b. Any holder of a first mortgage or trust indenture who obtains
titie to a townhouse unit pursuant to the remedies provided in the
mortgage or trust indenture, or by foreclosure of the mortgage
or trust indenture, or by deed (or assignment) in lieu of
foreclosure, will not be liable for such townhouse unit's unpeid
dues or charges which scerue prior to the acquisition of title

to such unit by the holder of the mortgage or trust indenture.

¢. No "right of first vefusal” may be created by the developer,
the Homeowner's Association, or any one or combination of
owmners of townhouse units that will be effective as to the holder
of a first mortgage or trust indenture.

d. Unless at least seventy-five percent (75%) of the holders of
first mortgages and trust indentures (basec upon one vote for
each townhouse unit affected) or cwners {other than the
sponsored deveicper or builder) of the individual units in the
Fairway Boulevard Estates have given their pricr written
approval, the Homeowner's Association shall not be entitled to:

(1) By act or omissiun seek to abandnn » partition, subdivide,
encumber, sell or transfer the common property owned directly
or indirectly by the Homeowner's Association for the benefit of the
units in the Fairway Boulevard Estates. The granting of easements
for public utilities or for other public purposes consistent with the
intended use of such common property shall not be deemed a
transfer within the meaning of this clause,

() Change the method of determining the obligations,
assessments, dues or other charges which may be levied against
& inwnhouse unit owner.

«3) By act or omissici, change, waive or abandon any achere
of regulation, or enforcement thereof, pertaining to the archi-
tectural design or the exterior appearance of units, the exterior
maintenance of units, the maintenance of the common property,
streets, driveways, lawns and landscape plantings.

(&) ¥ail to mainiain fise and extended coversge insurance on
any insurable common Erierty on 4 currsiit veplacement coct
basis in an amount not Yess than 160% of the insurable value
{ ased on current replacement cost), '

{8) Use hazard insurance proceeds for losses to any Homeowner's
Association common property for cther than the repair, replacement
or reconstruction of such common property.
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€. The holders of first mortgages or trust indentures shzil have the
right to examine the hooks and records of the Homeowner's Association
or any successor thereto which owns the common property of the
Fairway Boulevard Yawn baus s -

f, ‘The holders of first mortgages or trust indentures on townhouse
units may, jointly or singly, pay taxes or other éharges which are
in defsult, and which may or have become a charge against any
common property, and may pay overdue premiums on hazard
insurance policies or secure new hazurd insurance coversge upon
the lspse of a policy for zuch common prorerty, and the heiders
of first mortgages or trust indentures making such payments shall
be owed immediate reimbursement therefor from the Homeowner's
Association. Upon request, the Homeowner's Association will
execute an agreement in favor of all holders of first mortgages or
trust indentures on units in the Fairway Boulevard Teenhe wgrand
deliver the original or a certified copy of such agreement to such
holder.

g. No action may be taken by the develuper, by the Pomecwner's
Association, or any successor entity that would have the effoct

of giving the townhouse unit cwners or any cther party priority
over any rights of the holders of first marigages or trust
indentures pursuant to their mortguages or trust indentures,

in the case of a distribution to townhouse unit owners of
insurance proceeds or condemnation awards for losses to or a
teking of any common property.

h. Method of Assessment. All assessments shall be apporiicned
equally amongst the townhouse units in the esfates. Such
asgessments shall inelude an adequate reserve find for taxes,
maintenance, repairs and replacements of those elements of the

- ecommon property that must be replaced on s periodic basis, in

order that such costs may be included in regular monthly
installinents rather than by special assessments.

4. In the event any provision of this Ai*tic.!e IIT appears to be inconsistent with
or coutradictory to any other provision of these covenants » Ardele I shall control.

5. Amendment. The provisions of thic artiele may be amended at any time by
an instrument signed by not less than seventv-five (75) percent of the swners and
approved by the Board of Adjustment, Flathead County, Montana.

ARTICLE IV

ASSOCIATION VOTING RIGHTS

1. Voting Rights. The Asscciation shell have two classes of voting
membershin:

Class_A. Class & members shall be sl owners (with the
excepiion of the Declarant until conversion of Declarant's
Class B Membership) and shall be entitled to one vote for
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each living unit owned. When more than one person holds ;
an interest in any living unit, all such persons shall be

members. The vole for such living unit shall be exercised
a3 the owners thereof among themselves determine, but in

no event shall more than one vote be cast with respect to
any Hving unit.

Class B. The Declarant shall be the Class B member and
shall be entitled to three (3) votes for each living unit owned.
The Class B membexship shall cease and be converted to
Class A membership when ownership of ail living units shall
pass from Declarant to any owrer other then Declarant.

Nothing coniained herein shall preclude the Declsrant from adding property
vursuant to the provisions of Article XVI, or otherwise pursuant hereto, and all
property so a2dded shall be included in the determination of the existence of such
property.

ARTICLE V

COVENANT FOR MAINTENANCE ASSESSMENTS

1. Creation of the Lien and Personal Obligation of Assessments. The
Declarant, for each living unit owned within the properties, hereby covenants,
and each owner of any living unit by acceptance of a deed therefor, whether or
not it shall be so expressed in such deed, is deemed to covenant and agree to pay
o the Association: (1) annual sssessments or charges, (2) special assessments
for capital improvements, as provided in paragraph 4 hereof, (2) an amount
sufficient to indemnify and hold the Association harmless from ail obligations
undertaken or ineurred by the Association at or on account of an individual owner's
special request and to repay the Association for ail expenditures on account
thereof, and (4) an amount sufficient to reimburse the Association for the cost of
performing an obligation of ar: owner hereunder which he has fsiled to iimely pay
or perform. The aforesaid cbligations, together with interest, taxable court costs,
reasonable attorneys' fees and all other collection expenses, shail e s charge and
a continuing lien upon the lving unit against which each such assessment is made,
or with reference to which each such charge is incurred. Each assessment or
charge, together with interest, costs and reasonable attorneys' fees, shall alse be
the personal obligation of the person who was the owner of such living unit at
the time when the assessment fell due or charge was incurred. The personal
obligation for delinquent assessments o~ charges shall not pass to his successors
in title unless expressly assumed by them.

2, Purpose of Assassments. The assessments levied by the Association
shall be used exclusively to promote the recreation, health, safsty, and welfare
of the residents in the properties and for the improvement and maintenance of the
common ares, and of the buildings and open spaces situated upon the properties.

3. Annual Assessment. Until January 1 of the year immediately following
the conveyance of the first living unit to an owner, the maximum annual assessment
shall be ﬂjwaag per living unit. From and after January 1 of the
year immediately following the conveyance of the first Bving unit 0 an owner, the
mexinmum annval assessment shall be as determined by the Board of Directors.

4., Special Assessments for Capital Improvements. In addition to the snnual




| Blon 688 mc5538

assessments suthorized ahove » the Association may levy, in =ny assessment year,
& special assessment applicable to that year only for the purpose of defraying,

in whole or in part, the cost of any construction, reconstruciion » repair or
replacement of & capital improvement vpon the common aresa, mcluding fixtures
and perscnal property related thereto, provided that any such assessment shall
have the assent of two-thirds (2/3) of the votes of each class of members who are
voting in person or by proxy at a meeting duly called for this purpose.

5. Notice and Quorum for Any Action Authorized Under Paragraph 4,
Written notice of any meeting called for the purpose of teking any action authorized
under paragraph 4 shall be sent to all members not less than thirty (30) days
nor more than sixty (66) days in advance of the meeting. At such meeting called,
the presence of members or their proxies entitled to cast fifty percent (50%) of
all votes of each class of membership shall constitute a quorun ,

€. Rate of Assessment. Both annual and special assessments must be fixed
at & uniform rate for ail living units and may be collected on » monthly basis. This
pravision shall not preclude the Association from making a separate or additional
charge to an owner for and on account of special services or benefits rendered,
conferred or obtained.

7. Date of Commencement of Annusl Assessmentg: Dues. The annual
assessments provided for herein shall commence as to allnﬁvuing unite on the first
day of the month following the occupaticn of the unit by a purchaser or tenant;
provided however, that any unit which remains unoceupied for a period of six (8)
months after it is completed shall be subject fo assessment whi-a ghall be paid by
the owner, ineluding the declarent if it is still the owner. The drst annual
assessment shall be adjusted according to the number of month~ vemaining in the
calendar year. The Board of Directors shall fix the smount of e annual sssessment
against each living unit at least thirty (30) days in advance ofzach annual assess—
ment period. Written notice of the anmual assessment and of a=y special charges
shall be sent to every owner subject thereto. The due dates snall be established
by the Board of Directors. The Association shall, upon demand » and for a
reasonable charge, furnish 2 certificate signed by an officer of the Asscciation
setting forth when the assessments and charges on a sy 2cified living unit have
been paid.

8. Effect of Nonpayment .f Assessments: Remedies of the Association.
Any assessment or charge not paid within thirty (30) days after the due date shall
bear interest from the due date at the rate of nine percent (9%) per annum. The
" Association may bring an action at law against the owner personally obligated to
pay the same, or foreclnse the lien against the property, No owner may waive or
otherwise escape lability for the assessments or charges provided for herein by
non-use of the common area or abandonment of his living unit.

8. Subordination of the Lien to Mortgages and Deeds of Trust. The lien
of the assessments and charges provided for herein shsii be suberdinate to the
lien of any firat mortgage or first deed of trust. Sale or transfer of any living
unit shail not affect the Hen for assessments or charges, However » the sale or
transfer of any living unit pursuant to foreclosure of ar institutional first morigage
or first deed of trust (including without Hmitation the exercise by the irustee of
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a power of sale tﬁereunder) » OF any proceeding or deed in Heu thereof, skall
extinguish the lien of such assessments or charges as to payment which be came
due prior te such ssle op transfer. No sale or transfer shall relieve such living

unit from liability for any assessments or charges thereafter becoming due or from
the lien thereof. ;

40. Exompt Property. All properties dedicated to, and accepted by, a
iocel public authority and all properties owned by a charitable or nonprofif;
organization exempt from taxation by the laws of the State of Montans shall be
exempt from the assessments created herein, provided however » no land or
imprevements devoted to dwelling use shall be exempt from said sssessments,

ARTICLE VI

EXTERICR MAINTENANCE

1. By Association. In addition to ma.....nance upon the common area, the
Association shall provide exterior maintensnice upon each lot which is subjeet to
assessment hereunder, as follows: paint, repair, replace and care for party
walls between lving units, roofs » gutters, downspouts, exterior building surfaces
and other such exterior improvements. Such exterior meintenance shall not include
improvements built or placed by an owner within the patio or yard space or repairs
or replacements caused by any of the perils covered by a standard form fire
insurance policy with extended coverage endorsement thereon, or caused iy flood,
earthquake or other Acts of God » including, but not limited to glass surfaess, air

vonditioning units, trees, shrubs » grass, walks, drivewsys, parking are:zs, or
landseaping. :

2. Necessitated by Owner. In the event that the need for maintenance or
repair is caused through the willful or negligent act of the owner, his fami ly, or
- guests, or invitees, the cost of such maintensnce or repairs sha'l be added to and
become & part of the sssessment to which such lving unit is subject.

3. By Owner. Except as provided in paragraph 1 of this Article, a)l
maintenance items shall be the responsibility of each living unit owner; provided
however, thetif a living unit owner shall fail to maintain or make the repairs or
replacement which are the responsibility of such living unit owner, then, tipon vote
of a majority of the Board of Directors » and after not less than thirty (30 days
notice to the Hving unit owner, tre Association shall have the right (but nct the
obligation) to enter upon or intc the lot or living unit and provide such maintenance
or make such repairs or replacements » and the cost thereof shall be added to the
assessments chargeable to such living unit owner and shall be payable to the
Association by the said living unit owner,

4. Access at Reasonable Hours, For the purpose of performing the
maintenance authorized by this Article, the A sociation's agents or employses shall
have the right after reasonable notice to the lving unit owner, to enter upon a lot
or living unit or upon any portion of the common areas . at reasonsble hours, snd
without notice at any time in the event of an emergency. '
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ARTICLE VIi

DUTIES AND FOWERE OF THE OWNEE'S ASSOCIATION

1. Duties and Powers. In addition in the duties and powers enumerated
in its Articles ¢f Ircorporation and By-Lews, or e‘sz«whwre srayided for herveln,
end without limiting the generality thereof, ihe Asr cistion shall:

2. Common sreas. Maintein and oflievrw:se wanace all of
the common ar<as and all facilitivs, improvements and land-
scaping thereon, and all property that 1:ay be sequired by
the Assocciation .

b. Furnishings and Equivinent. Ob¢ein and maintain for
the common areas, and its use and recreation, such furnishings
and equipment as shall be necessary or proper.

c. Exterior Maintenance. Maintain the exterior of the
living units in the manner and subject to the limitations
set forth in Article VI.

d. Utilities; Refuse Collection. Have the authority to
obtain for the benefit of all the owners, all utility services,
including but not Himited to, water, gas, sewar, electricity,
and refuse collection; and, to the extent not separately
charged or metered, for the individual living units upon
the owner's request and promise to pay therefor,

e. Legal and Accounting Services. Have the authority
to obtain legal and accounting services necessary or proper
inthe operation of the project or the enforcement of these
Restrictions.

f. Easements. Grant casements where necessary for
utilities and sewer facilities over the common areas to serve
the common areas and the living units.

— g+ Employ. Have the authority to employ a manager or
other persons and to contract with independent contractors
or managing agents to perform all or any part of the duties
and responsibilities of the Association.

h. Contingency Fund. Have the power to establish and
maintain a working capital and contingency fund in an amount
to be determined by the Board of Directors of the Association.
Said fund shall be used by the Association as the Directors
shall de~m fit to carry out the objectives and purposes of the
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Assocation, and shall be added to and made & part of the
regular asgessments provided for in paragraph 2 of
‘icle V hereof. '

i. Purchase Insurance. Have the power to purchase
insurance for either or both the common areas and all or
ony part of the living units for such risks, and such
companies, and in such amounts as the Board of Directors
of the Association shall determine and to assess the
premium costs thereof in any manner that the Board of
Directors of the Association shall deem to be equitable.
Premium costs for risks associated with the common &res
shall be part of the uniform assessment provided in
Artcle V and risks associated with individual dwelling
units shall be special assessments attaching only to such
dwelling units.

2. Liability Insurance. Public liability and common area property damage
insurance shall be purchaszd by the Board, or acquired by assignment from
Declarant, as promptly as possible following its election, and shall be maintained
in force at all times, the premium thereon te be peid out of the Assoclation's funds.
The insurance shall be carried in reputable companies authorized to do business
in Montsna. The minimum amounts of coverage shall be $500,000.09 for personal
injury to any one person, $1,004,000.00 for personal injury to any number of
persons sustained in any one aceident or mishap, and $100,008.00 property
demage. The policy shall name the Association, its directors, officers, employees
and agents in the scope of their employment, a3 insured. This policy shall insure
against, but may not be Hmited to, injury or damage occurring in the common area.

b. Fire Insurance - Master Policy for Common Area. A master or blanket
fire insurance policy shall also be purchased or acquired by the Board as promptily
as possible following its election, and shall thereafter be maintained in force at all
times, the premium thereon to be paid out of the Association's funds. Said
insurance shall be carried with reputable companies qualified to do business in
the State of Montang, and shail insure againet loss from fire and other hazards
therein covered, for the full insurable value of all of the permanoni improvements
upon the common aref. Said policy may contain extend«d covorage and
replacement costs endorsements, if available, as well as vandalism and malicious
mischief coverage, special form endorsement, stipulated amount clause, and =
determinable cash adjustment clause, or & similar clause or clauses to permit cash
settlement covering full value.of-the improvements in the event of partial
Gestruction. The poli¢y shall be in such amounts as shsll be determined from
Hime to time by the Board. The policy shall name all owners and mortgagees of the
subject property, or any of it, as insured, as their respective interest may appedr,
and shall contain a loss payable endorsement in favor of the trustee hereinafter
described.

c. Other Insurance. The Board of Directors of the Association may purchase |
additional insurance as the Board may determine to be advisable including, but
not limited to, workman's compensation insurance, demolition insurance to remove
imprcvements that are not rebuilt, fidelity bonds, and insurance on Association-
owned personal property. All premiums therefore shall be paid out of the
Associetion's funds.
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d. Cwner's Additional Insurance. An owner may casry such perschsl
Hability anc. property vimege insurance respecting his individual living unit us
he may desire; howsver, any such policy shall irclude & woiver of subregation
clause against the Assoclation and all other owners.

. Mortgagee's j_ghts . With reapect {o insurance coverage under prragraph
(b) hereof, any morigagee of record shall have the option to apply insurance proceeds
payable to it in reduction of the obligation sccured by its mortgags .

3. Damage and Destruction; Revonstruction. f any permanent improvement
comprising a pert of the properties, whether owned by an individuel owner or by
the Association, shall be damaged by fire vr other casualty covered by insurance,

‘the proceeds cf all such insurance policies shall be pudd to the Association to be
applied as hercinafter provided. If the damage or desiruction shall be to one or
more Hving units, the Board of Directors of the Assccietion shall enter into a contract
for the repair or econstruction of the damaged bmprovements, upon such terms as
the Board feels is in the best interest of the individual owner as well as the Associ-
ation. In the event that the proceeds from the insurance policies payable as a result of
the loss to an individual Hving unit shall be insufficient for the repair or
reconstruction of such living unit, the deficiency shall be promptly paid by the
owner of such living unit, failing which, such amount shall become a special

charge and assessment against such living unit pursusnt to the provisions of

Article V hereof. In the event of damage or destruction of any improvements upon
the common areag, the Board of Directors shall contract for repair or reconstruction
of such improvements and if the proceeds of any insursnce policies payable as a
result of such loss are insufficient for such repair or reconstruction, the deficiency
shall be the subject of & special assessment which shall be approved by a vote of
the owner's as provided in Article V hereof. The insurance proceeds shall be paid
to the coniractor or contraciors designated Ly ths Beard at such times end upon
such obligations as may be designated by the Poard. Ali repair or reconstruction
shall be made in accordance with original plans and spacifications therefore, or
according to such revised plans and specifications as may be approved by the Bcard
of Directors of the Association, subject to architectural review required under
existing recorded docinents.

In the event thet improvements ir and upon the common areas shall not be
rebuilt because the cost of rebullding s4all exeesd the available insurance proceeds,
&nd the members shall fail to approve a special assessment to cover the deficiency,
the Board of Directors shall then cause any remaining porton of such improvement
to be removed and the erea cleared and landscapsd in the most efficient and
aesthetically pleasing mannsr possible. In the event that more than one
individual lving unit shall he substantially destroved by fire or cther
casualty, and in the further cvent that at least sixty-six and two-thirds
(66 2/3) percent of both Classes of Membership provided herein shall epprove,
the demaged and destroyed improvements shall not be rebuilt but rather the
remaining portions thereof shall be removed, the land cleared, and the lots
occupied by such removed improvements shall, with the consent of the owners
thereof, be removed from the properties subject t¢ this Declaration.

If the Board of Directors of the Association shell fail to proceed in g+.od

faith with the repair or reconstruction of any damaged or destroyed impre ement,
whether upon an individually owned lot or upon commnn area, and in any svent

- 1] -
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if reconstruction of an individual dwelling unit is not commenced within sixty

(60) days after the casualty occurs, the owner of such damaged improvement ay
proceed to negotiaie snd execute a contract for such repsir or reconstruction and
the Association who shsll recelve any insurance proceeds attributable to such lozs
shall pay such proneeds, to the extent required, to the contractor or contracters
selected by such individual owner. In the event that the Bosrd of Directors sheil
fail to proceed in goud faith to repair or rebuild damsged or destroyed improvements
upon the common arcas, any individual owner may call 2 meating of the
Association upon thirty (30) days notice in writing to all owners and such
Association may act, through its membership, to procsed upon a simpie majority
vote of the members present and voting o enter into contracts for the vepair and
reconstructicn of any dameged improvements. The excess of any proceeds , not
required to repair cr restore sn improvement, shall be paid by the Associaticn

to the owner or the institution. who shall have paid the premium for such insurance
coverage,

4. Other Duties and Powers. The Association and its Board of Directors
acting in its behalf shell obtein, provide and pay for any other materials, supplies,
furniture, lsbor, services, maintenance, repairs, structursl altarations,
insurance, or pay any taxes or assessmenis which the Bcard is reguired o secure
or pay for pursuent to the terms of these Restrictions or by law or which in its
opinion shall be necessary or proper for the opevation of the project or for the
enforcement of these Restrictions; provided that if snv such materials, supplies,
furniture, labor, services, maintensnce, repairs, structural alterations , Insurance,
taxes or assessments are specially provided for particular lving units, the cost
thereof shall be specially assessed to the owners of such living units. The
Associaticn may likewise pay any amount necessary fo discharge any lien or
encumbrance levied against the entire properties or any part thereof which may,
in the opinion of the Board constitute a lien against the common areas, rather than
merely against the interests therein of a particular owner, provided that where
one or more owners are responsiblefor the existence of such lien, they shall be
jointly and severally liable for the cost of discharging it, and any costs incurred by
the Board by reason of said lievw or liens, shell be specially assessed to said owners. ‘

ARTICLE VII o
UTILITIES
1. Rights and Duties of Owners. The rights and duties o the owners with

respect to sanitary sewer, water, electricity, gas and telephone Enes and facilities
shall be governed by the following: '

a. Easement. Wherever sanitary sewer or water connections or
electricity, gas, telephone or othe> similar linss or pip~s are
installed within the properties, which connections, lines or
pipes, or any portion thereof, lie in or upon lots owned by other
than the owner of a living unit served by said connections.
lines or pipe:, the owners of any living unit served by said
connections , lines sr pipes, shall have the right, and are hereby
granted ar-casement to the full extent necessary therefor, at
reasonabls hours, to enter upon the loi within the properties in
or upon hich said connections, lines or pipes, or any portion
thereot, e, to repair, replace and generslly maintain said
connections, lines and pipes, ss and when the same mey be
necessary. :
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‘b. Common Connecticns, Lines or Pipes. irherever sanitary
sewer or water connections, or electricity, pesz or telephone
lines or pipes, are installed within the properties, vhich
connections serve movre than one living unit, the owner of each
living unit served by said connections, Iines snd pipes, shall
be entitied to the full use and enjoyment of such portions of
said connections, lines and pipes, &s service his lving unit,

c. Resclution of Disputes. In the event of a dispute between
living unit owners with respect tc the repair ox rebuilding of
said connections, lines or pipes, or with respeat to the sharing
of the cost thereof, then, upon written reguest of one of such
owners, addresscd to the Association, the mutter shsll be
submitied to the Eoard of Directors who shall decide the dispute,
and the decision of the Board shall be final and conclusive on
the parties.

d. Multiple Unit Utility Meters. In the event that cne or
more of the living units shall be served by water, gas,
electricity or other utility through a single meter. Should this
be the case. the Board of Directors may establish a fee for such
utility service to be paid by each owner in lieu of s metered
charge for such utility service. Such fee, on a pro-rata basis,
shall represent a reasonable estimate of the utility cost of
providing service through such meter but such fee may provide
for a reserve fund for unusual demand or cother contingency .
The amount of any fee for utility service shall be assessments
and the full amount thereof shall be secured by a lien &s
provided in Article V and other Articles of this Declaration.

In additior: to the foregoing, the living units shall be
subject to an assessment for Water District Improvements,
and sach member shall pay to the Association, monthly,

an appropriate amount in order to permit the Association to
pay each installment of the assessment levied for such water
district improvements.

2. Declarant's Easement. Easements over the properties for the installation
-and maintenance of electric, telephone, water, gas and sanitary sewer lines, pipes
and facilities, and for ¢rainage facilities, as shown on the recorded plat of the
properties and as may be hereafter required or needed to service the properties,
cr any living urnite, are hereby reserved by eclarant, together with the right to
grant and transfer the same, ‘

ARTI CLE X

RIGHT OF F.RS8" REFUSAL

1. The Declarant bas the right of {ivst refusal to purchase any living unit
which an owner wishes to sell. Any owner wishing to sell who recelves a bona
fide offer to purchase shall promptly give written notice to the Declerant of his
desire io sell, iogether with the name and address of the intended purchaser, and
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the terms and conditions of such offer. Within fourteen (14 axys after the receipt
of such notice, the Neclarant shall determine whather to exercise iis right to
purchase the living nnit or waive the right fo purchase . Ir: the event the Declarant
elects to waive the rignt to purchase, a certificste in recordable form, executed

by the Declarant, certifying thet the Declarant nas weived his right to purchase
shall be delivered to the owner, who may then proceed to sell and convey his
Yving unit to that parson and upon the same terms and eonditions as set forth in
the owners notiee to the Declarant. In the event the sale is not completed within
ninety (90) days following the date of said certificate, then the living unit shall
2gain become subiect to the Declarant's right of drsi refusal as herein provided.

In the event the Declarant decides to exercise his rigist to purchase the
living unit, then ke shall give written notice therent to the owner within fourteen
(14) days after receipt of the notice of bona fide offer to purchose, If, for any
reason, the Dgclarant shall feil to act on his right of first refusai within the dme
period herein provided, then the Declarant's right of firet refusal shall be deemed
to have been effectively waived.

2. This right of first refusal shall not impeir the rights of = first mortgagee
to: (a) foreclose or take titic to a living unit pursuant o the remedies provided in
the mortgage, or (b) accept & deed (or assignment) in len of foreciosure in the

- ¢vent default by a mortgagor, or (c) sell or lease a unit acquired by the mortgages.

ARTICLE X

USE RESTRICTIONS

In addition to all other sovenants contained herein, the use of the lots and
each Hving unit thereon is subject to the following:

1. Restricted Use. Except as otherwise provided herein » none of the lots
shai! be used except for residential purposes. No lot shall heve more than one
living unit thereon. No building shsall be erected, altered, placed or permitted to
remgin thereon other than g buiiding or buildings containing townhouse-type units
used for residential purposes. '

2. Business and Rel:ied Usz. No part of the properties shall ever be used
or caused, allowed or authorized ia any way, directly or indirectly, fo be used for
any business, commercial , menufacturing, industrial, mercantile, storing, vending .
or other such purposes, provided, however, that Declarant, its successors or
assigns. and the owners of ary propsrty annexed pursuant to Article XVI, paragraph
5 hereof, may use the properiiss for a model site or sites, and display and sales
office during the construction: and sales period. '

3. Signs. No sign or billboard of any kind shall be displayed to the public
view on any portion of the properties except one sign for each living unit, of not
more than eighteen (18) inches by twenty-~four (24) inches, sdvertising the
property for sale or rent, except signs used by Declarant, it successors or assigns,
to advertise the lots and Living units for sale during the construction and sales
period. Directional signs and street signs relative to the common area may be
placed by the Asscciation. : ‘

5. Noxdous or Offensive Activities. No noxious or offensive activity shall be
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carried on upon any part of the properties, nor shall anything be done thereon
which may be, or may become, an sunoyance or miisance to tne neighborheod, or
which shall in any way interfere with the quiet enjoyment of each of the owners, of
his respective Living unit or which shsli in &Ny way increase the rate of insurance.

6. Restricted Residences. No structure of a ‘emporary character, trailer,
basement, ient, shack, garage, barn, cr other outbuilding shsa!l be used on any
Iot at any time as a residence, either temporarily or permanentiy.

7. Vehicles and Recreational Eguipment. No teailer, camper, boat or
similar equipment shall be permitted to remain upon any It or within the properties.
Golf carts shall be stored only at place: designated for such purnose from time to
time. Gol earts or any other powerec cairts shill not ve operated upon walkways
intended only for pedestrizn walkways .

8. Animals. No animals, Hvestock, or poultry of any kind shall be raised,
bred, or kept on or within any lot or living unit except that dogs, cats, or other
household pets may be kept on or within the lots or living units, provided, they
are nut kept, bred or maintained for any commercial burpoze, or in unreasonable
numbers. Notwithstanding the foregoing , no animals or fowl may be kept on the
properties which result in any annoyance o or are cbnoxious to other living
unit owners cr tenants in the vieinity.

9. Drilling and Miring. No ofl drilling, oil developmert operations , oil
refining . quarrying, or mining operations of any kind, shall be permitied upon
or in any properties, nor shall ¢il wells s tanks, tunnels or mineral excevetions
or shatts be permiited upon the suvface of the properties, No derrick or other
structure designed for uce in boring for water, ofil, or natural gas shall be
erected, maintsined or permitted upon the properties.

10. Trszh, All rubbish, trash and garbage shall be regularly removed
from the properties, und shall not be aliowed to accumulate thereon.

11  Secreening and Fencing. All clotheslines, refuse containers,
woodpile: , storage aveas and machinery and equipment shail be prohibited upon
any lot, unless sbscured from view of the adjoining lot and common areas by a
fence or appropriate screen approved by the Architectural Committee,

1Z. Antennas. No alteration to or modification of any radio and television
antenna system, as developed by Declarant, shall be permitted and no owner may
be permitted to construct or use and operate his own exzternal radio or television
antenns , without the written approval of the Architectural Committea.
ARTICLE X1
CHILDREN

No chi'd under the agz of siztesn (18) yeers shall reside in a living unit
without the prior approval of the Association. ;

ARTICLE XIV

PARTY WALLS

1. General Rules of Law to Apply. Esch wall which is built as a part
of the criginal construction of the homes upon the properties and placed on the
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dividing line between the lots shall constituie 2 party wall, and, to the extent
not inconsistent ¢ith the provisions of this Artole, the general rules of law
regarding party walls and lisbility for property damsge due to negligence or
willfui acts or omissions shall apply thereto,

2. Sharing of Rewsir and Msintenance. The cost of reasonable rapsir
and maintenance of a party wail shall be shared by the owners who make uue
of the wall in proportion to such use.

3. Destruction by Fire or Otier Casualty, If & party wall is destroyed
or damaged by fire or other casualty , any owner who has used the wall may
restore it, and if the other owners thereafter meke use of the wall, they sheli
contribute to the cost of restoration thereof in proportior. to sueh use without
orejudice, however to the right of any such owners to call for a larger contri-
bution from the others under any rule of law regarding Hability for negligent
or willful acts or omissions.

4. Weatherproofing . Notwithstanding any other provision of this Article,
an owner who by his negligent or willful act causes the party wall to be exposed
to the elements shall bear the whale cost of furnishing the necessary protection
against such elements.

5. Right to Contribution Buns With Land, The right of any owner to
contribution from any owner under this Article shall be appurtenant to the land
and shall pass to such owner's successors in title.

6. Arbitration. In the event of any dispute arising concerning a party
wall, or under the provisions of this Article, then, upon written request of one
of such owners, addressed to the Assodiation, the matter shall be submitted to the
Board of Directors who shall decide *he dispute, and the decision of the Board
shall be final and conclusive on the parties.

ARTICLE XV

ARCHITECTURAL CONTROL

1. Architectural Approval. No building, fence, wall or other structure
shall be commenced, erected or maintained upon the properties » nor shall an
exterior addition to or charge or alteraticn therein be made until the plans and
specifications showing the nature, kind, color, shepe, height, materials,
location and other material attributes of the same shall have been sul:mitted to
and approved in writing as to harmony of external design and locatior: in relation
to surrou=nding structures and tepography by the Architectural Commi‘tee
established pursuant to the provisions of paragraph 2 of this Article. in the
event said Board, or its design and location within thirty (30) days after zaid
plans and specifications have been submitted to it, approvsal will not be required
and this article will be deemed to have been fully complied with.

2, Appointment of Architectural Committee, Declarant shiall iniﬁaily appoint
the Architectural Committee, eonsisting of not less than three (& members, who
shall remain in office until Declarant's Cless B membership shall have terminated .
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From and aficr such time or event, as the caze may be, the Architectural Committoe
shall be composed of the Board of Directors of the Associstiun or Ly three (3) or
more representatives appointed by the Board, who need 1ot be members of the
Association. In the event of the death or resignation of any member of the
Committee prior to the tine when the Board of Directors of the Assoeiation is
vested with Autherity, Declarant shall have the right to anpoint such mambe~'s
suceessor .

ARTICLE XV

GENERAL PROVISIONS

1. Enforcement, The Assaciation, in the first instanoce » OF any owner,
should the Association fail to act wiinin 2 reagonable time, shall have the right
to enforce, by any proceeding at law or in equity, all limitations, restrictions,
liens and charges now or hereafter imposed by the provisinns of this Declaration,
or any amendment hereto. Failure by the Assoclation or by any owner to enforce
any limitetion, condition, reservation, Hen, charge, covenant or restriction
herein contained shall in no event be deemed & waiver of the right to do so
thereafter, Deeds of conveyance of said property, or any part therecf, may
contain the above restrictive covenants Ly reference is made in such deeds , OT
any part thereof, each and all such restrictive covanants ahall be valid and binding
upon the respective grantees, Violators of any one or more of such covenants mey
be restrained by any court of competent jurisdiction and damsges swarded against
such viols tors, provided, however, that a violatioun of these restrictive covenants
or any on¢ or more of them shall not affect the lien of any mortgage or deed or
trust now of record or which heresafter may be placed of record upon said lots or
any part t ereof.

2. ._S!everabilitz .. Invalidation of any one of these covenants or restrictions,
or any portion thereof, by judgment or court order shall in no way affect any other
provisions which shall remain in full force and effect,

3. Term. The covenants and restrictions of this Declaration shall run with
and bind the land for a term of twenty (26) years from the date this Declaration
is recorded, after which time they shell be automatically extended for successive
periods of ten (10) years for so long as the property shall continue to be used for
residential uses.

=. Amendment. This Declaration may be amended by an instrument signed
by not less than seventy-five (75) pcrcent of the lot owners. Any ame..dment must
be recorded. Declarant may amend this document prior to delivery of tr  first
deed to an owner,

5. Addigg Additional Land.

a. By Declarant. As Fairway Boulevard Townhesis developed
in various phases » the land 3o developed shall be added to
the land to which this declaration is applicable by the
recording of a Supplemental Declaration describing the iand
to be so added and the lot owners thereof shall be subject to
the limitations and granted the rights of lot owners specified
herein and shall be entitled to membership in the Association.
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b. With Consent of Owners/Members, Additiona! land may
be added to the land in Fairway Boulevard Tewrhosssat the
request of the owners of such additional land and with the
consent of 2/3 (based on one vote for each townhouse unit)
of the Onwer/Member,

¢. By Public Authority. No owner shall protest annexation
of the properties, or any portion ther=of, by any public body,
including but not limited to municipalities and service district.

6. Construction. This Declaration shail be liberally construed to effectuate
its purposes of creating a uniform plan and scheme for the development of a townhouse
project and for the maintenance of common recreationsl facilities and areas. The
provisions hereof shall be construed in a manner which will effectuate the annexation
to and merger into the project of additional land pursuant to paragraph 5 of this
Article. The Article and paragraph headings have been inserted for convenience only
and shall not be considered or referrcd to in resolving questions of interpretation or
construction. All terms and words used in this Declarstion regardiess of the number
and gender in which they are used shall be deemed and construed to include any other
number, and any other gender, masculine, feminine or neuter, as the context or
sense of this Declaration or any s :ticle or psragraph herein may require, with the same
effect as if such numbcr and words had been fulily and properly written in the required
number and gender. Whenever the words and symbol "and/or" are used in this
Declaration, it is intended that this Declaration he interpreted and the sentence, phrase
or other part be construed in both its conjunctive snd disjunctive sense, and as having
been written twice, once witt the word "an4d" inzerted, and once with the word "or"
inserted, in the place of said words and symbol “and/or".

7. Notices. Any notice permitted or required to be delivered as provided herazin
may be delivered either personally or by mail. If delivery is made by mail, it shall be
deemed to have been delivered twenty-four (24) hours after a copy of same has been
deposited in the United States mail, postage prepaid, addressed to sach person at the
address given by such person to the Association for the purpose of service of such
natice or to the address of the living unit of such person if no address has been given.
Such address may be changed from time to time by notice in writing to the Asscciatio: .

8. No Partition. There shall be no judicial partition of the properties or
any part thereof, nor shall Declarant or any owner or other person acquiring any
interest in the properties, or any part thereof, seek any such judicial partition,
unless and until the happening of the conditions set forth in Article VII, paragraph
3 hereof shall occur; provided, however, that if any living unit shall be owned by
two or more co-tenants as tenants-in-common or as joint tenants, nothing herein
contained shall be deemed to prevent a judicial partition as betw -en such co-tenants.

9. Easements. Each lot and the common aresn shall be subject to an easement
for ovarhangs and minor encroachments by walls, structures and fences 1pon
adjacent lots as constructed by the original builder or as reconstructad or repaired
in accordance with the original plans and specifications. In addition, the common
area shall be subject to an easement in favor of adjacent lot owners for concrete slabs
extending arorozimately eight (8) feet into the common srea, 11 as constructed by
the origins! .ailder or as reconstructed or repaired in accordsnce with the original
plans and specifications.
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