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FREE LICENSE

If you utilize the contract template used in this document (the “Contract Template”), you (“Licensee”) agree to the following acknowledgements, terms, and conditions of this license (the “Free License”).

1. The Contract Template does not constitute, or substitute for, legal advice.

2. Licensee is permitted to use the Contract Template without fee, provided that Licensee may not use the Contract Template for commercial gain, including charging a fee, directly or indirectly, for access to or use of the Contract Template.

3. Licensee may not redistribute the Contract Template, such as posting a link to the Contract Template, without acknowledging the author and attributing the Contract Templates to Stephen Guth (“Author”).

4. Disclaimer of Warranty. The Contract Template is provided "AS IS" without a warranty of any kind. ALL EXPRESS OR IMPLIED REPRESENTATIONS AND WARRANTIES, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NON-INFRINGEMENT, ARE HEREBY EXCLUDED.

5. Limitation of Liability. AUTHOR SHALL NOT BE LIABLE FOR ANY DAMAGES SUFFERED BY LICENSEE OR ANY THIRD PARTY AS A RESULT OF USING THE CONTRACT TEMPLATE.  IN NO EVENT WILL AUTHOR BE LIABLE FOR ANY LOST REVENUE, PROFIT OR DATA, OR FOR DIRECT, INDIRECT, SPECIAL, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES, HOWEVER CAUSED AND REGARDLESS OF THE THEORY OF LIABILITY, ARISING OUT OF THE USE OF OR INABILITY TO USE THE CONTRACT TEMPLATE, EVEN IF AUTHOR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

6. Author reserves the right to change the Contract Template and any of the terms of this Free License for future releases of the Contract Template.

LEGAL FORMAT STYLES TEMPLATE
Generally, the templates included in this compendium use Microsoft Word format styles that were customized to create a standard “look and feel.”   These styles are illustrated below.  When a template is copied from this compendium and pasted into another Microsoft Word document, the styles will be transferred as a part of the copy-and-paste process.
LEGAL HEADER
Legal Recitals

1. Legal Level 1

1.1 Legal Level 2

1.1.1 Legal Level 3

1.1.1.1 Legal Level 4

DEFINED TERMS AND OTHER FIELDS REQUIRING MODIFICATION

Within the Contract Template, certain defined terms and other fields will require modification.  Such terms and fields will be described with [brackets].  Additionally, any notes contained in contract template will be within [brackets].  A Microsoft Word “Find” of either “[“ or “]” will reveal any defined terms, fields, or notes that require attention.  A self-explanatory list of defined terms and other fields commonly contained in the contract templates follows.
[Customer Name]

[Customer Address]

[Other Party Name]

[Billing Address]

[Effective Date]

[Customer Signatory Name]

[Customer Signatory Title]

[Other Party Signatory Name]

[Other Party Signatory Title]

[Notice Address]

MASTER AGREEMENT FOR CONSTRUCTION SERVICES

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Contractor”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Contractor has experience and expertise in the business of providing the services contemplated under this Agreement (the “Services,” as further described herein);

WHEREAS, Customer has provided its specifications and requirements to Contractor for the purpose of providing Services that meet the needs and purposes of Customer;

WHEREAS, Contractor shall provide Services that meet the specifications and requirements of Customer to the satisfaction of Customer;

WHEREAS, Customer desires to have Contractor provide the Services to Customer; and,

WHEREAS, Contractor desires to supply such Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Contractor and Customer hereby agree as follows:
1.
Contractor Services.  Contractor agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services") for the project described therein (the “Project”) at the worksite described therein (the “Worksite”) to the specifications described therein (the “Specifications”) and within the timeframe described therein (the “Schedule”).  Unless otherwise specified in an Exhibit A, the Services shall include all labor, materials, and equipment, including, without limitation, the delivery, storage, handling, and installation of material, as well as related and incidental work necessary to result in the successful  completion of the Project.  Contractor shall provide Customer and any inspector free access to examine the performance of the Services.

1.1
Standard of Performance; Guarantee.  Contractor shall perform the Services in a competent and professional workmanlike manner and in accordance with the highest professional standards.  Contractor guarantees that the Services shall be of the best quality, in compliance with the Specifications and without latent defects.  If, within sixty (60) calendar days following acceptance by Customer of the Services or such other period permitted by Customer, Customer discovers defects in the same, then Customer will notify Contractor and Contractor must correct, without additional charge to Customer, all identified defects within sixty (60) calendar days of the notification by Customer or such other period permitted by Customer. If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

1.2
Acceptance of Services.  Unless otherwise specified in an Exhibit A, within five (5) business days of the completion of the Services, Customer will issue a certificate of acceptance to Contractor if there are no defects in the Services and the same are completed to the satisfaction of Customer.  If defects are observed in the Services or the Services are not completed to the satisfaction of Customer, Contractor must then correct, without additional charge to Customer, all identified deficiencies within ten (10) calendar days of the notification of Customer or such other period as may be permitted by Customer.  Customer will not process any payments for Services that have not been accepted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

1.3
Permits.  Unless otherwise provided for in an Exhibit A, Customer shall secure and pay for necessary permits and governmental fees, approvals, licenses, and inspections.

1.4
Hazards; Hazardous Materials.  Contractor shall immediately notify Customer of any hazard it discovers, as well as hazardous materials, in connection with the Services.

1.5
Security; Interference.  Contractor is responsible for ensuring that any of its Staff do not disturb the personal property of Customer or any tenant, as the case may be.  Contractor shall use its best efforts to minimize inconvenience to Customer and any tenant, as the case may be.

1.6
Clean-up.  Contractor shall keep the Worksite and surrounding area free from accumulation of waste materials or rubbish caused by the Services.  At completion of the Services, Contractor shall remove rubbish, Contractor equipment, waste, and surplus material that are not the property of Customer from the Worksite.

1.7
Inside Delivery of Material, Equipment, Other Items.  Where Contractor is required under an Exhibit A to deliver Materials, equipment, or other items within an Customer facility, Contractor must provide “inside” delivery of such items using Customer’s freight elevator unless otherwise specified in the Exhibit A.  Unless otherwise agreed by Customer, pallets are not permitted in Customer’s freight elevator.

1.8
Change Orders.  Customer shall have the right, at any time and without previous notification, by means of a change order (a “Change Order”), to make changes within the general scope of an Exhibit A.  Where a Change Order may result in an adjustment to the Cost or Schedule, Contractor must provide a written estimate of such adjustment to Customer within five (5) calendar days of Contractor’s receipt of a Change Order or such other period permitted by Customer.  Upon approval by Customer of Contractor’s written estimate to complete the Change Order, the parties shall each ratify the Change Order indicating any adjustments to the Cost or Schedule, such Change Order being incorporated as a part of the applicable Exhibit A and attached thereto.  If a Change Order decreases the Cost or Schedule, then an adjustment will be made to the same by Customer.

2. 
Contractor Staff.  Contractor shall investigate, hire, pay, supervise, and discharge all staff required to perform the Services.  Contractor shall establish appropriate procedures and controls so that all Services performed hereunder by an alien shall be performed only by an alien who is legally eligible for employment under United States immigration laws.  Upon the request of Customer, Contractor shall furnish to Customer a certificate of such eligibility with respect to each employee performing the Services.  For the purposes of this Agreement, the staff, if any, of Contractor shall include its officers, directors, agents, employees, materialmen, and subcontractors (collectively, the “Staff”).

2.1
Suitability of Staff.  Staff assigned to perform the Services shall have the experience and qualifications to perform the same in a professional, efficient, and timely manner.  If Customer determines that any of the Staff are unsuitable, Customer shall advise Contractor of such determination, and Contractor shall immediately replace such Staff. 

2.2
Subcontracting.  Contractor shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Contractor of any of the Services shall not relieve Contractor of any of its duties or obligations under this Agreement, and Contractor shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

3.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Contractor.  In the case of termination by Customer prior to the completion of the Services, Contractor shall be compensated by Customer for all Services performed and accepted by Customer prior to the date of termination.  Time is of the essence of this Agreement and of each Exhibit A.

4.
Materials.  Unless otherwise specified in an Exhibit A, Contractor shall provide all materials necessary for the successful delivery or completion of the Services and that meet the Specifications (the “Materials,” as further described in an Exhibit A or as required by the Services).

4.1
Transportation of Materials.  Unless otherwise indicated in an Exhibit A, all costs associated with collection and transport of Materials shall be included in the Cost.

4.2
Substitution of Customer Materials.  Where Customer provides the Materials, Contractor is strictly prohibited from substituting other materials for Materials provided by Customer.  Any evidence indicating that Contractor has done so will be grounds for immediate termination of this Agreement or an Exhibit A, in whole or in part, and possible criminal prosecution.

4.3
Inadequate Materials.  Customer can request the removal or replacement by Contractor, at no additional cost to Customer, of any Materials provided by Contractor that does not meet the Specifications.  Contractor must remove or replace such Materials within ten (10) calendar days of the notification by Customer or such other period permitted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

5.
Equipment.  All equipment, including tools, utilized or provided by Contractor in the performance of the Services must be in optimum functioning condition and made of the best quality in its respective class, and must comply with the Specifications, if applicable.  Delivery, storage, maintenance, and handling of equipment utilized or provided by Contractor are the responsibility of Contractor.  Customer can request the replacement of any equipment utilized or provided by Contractor which, in Customer’s opinion, does not meet the Specifications.  Where Customer provides equipment, Contractor agrees to keep such equipment in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Contractor shall return equipment provided by Customer to Customer in substantially the same condition as when Contractor began using the same, ordinary wear and tear excepted.

6.
Fees and Billing Procedures.  Customer agrees to pay Contractor for the Services in accordance with the fee(s) set forth in the applicable Exhibit A (the “Cost”).  

6.1
Time of Payment.  Any amount due Contractor pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Contractor.

6.2
Services Provided on a Fixed-fee Basis.  Where an Exhibit A specifies Services to be performed on a fixed-fee basis, the Cost shall include all costs necessary for the successful delivery or completion of the Services.

6.3
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Contractor shall submit to Customer an accurate time sheet approved and signed by Contractor and Customer.   Unless otherwise stated in an Exhibit A, the Cost shall be a “not to exceed” amount and will be a maximum pay-out under the same.

6.4
Scheduled Payments.  Where an Exhibit A specifies Services to be performed on a scheduled basis, such as periodic payments or progress payments, such payments shall be made based on the payment schedule and in the amounts specified in such Exhibit A.

6.5
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Contractor shall bill to Customer the amounts due pursuant to an Exhibit A by Contractor’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) Customer purchase order number, if any, and Contractor invoice number; (b) Project name / number; (c) description of Services rendered; (d) the fixed fee or scheduled payment, or portion thereof, that is due; (e) name of Contractor’s Staff, if any, number of hours, and hourly rate of each of Contractor’s Staff where Services are billed on an hourly basis; (f) “as built" or other drawings or documentation where required by Customer or specified in an Exhibit A; (g) material charges, if any; (h) equipment charges, if any, (i) all other charges, if any, as applicable and as permitted under an Exhibit A; (j) taxes, if any; and, (k) total amount due  Contractor shall forward invoices to:

Customer

[Billing Address]

6.6
Credits.  Any credits or other amounts due to Customer from Contractor pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Contractor pursuant to any invoice rendered hereunder.  Any credits due to Customer from Contractor pursuant to this Agreement, such as amounts paid by Customer to Contractor in excess of amounts due to Contractor, that are not so applied against Contractor’s invoice for any reason shall be paid to Customer by Contractor within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

6.7
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Contractor invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Contractor and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

6.8
Auditable Records; Disputed Amounts.  Contractor shall keep full and detailed business records and accounts and exercise such controls as may be necessary for proper business and financial management under this Agreement.  Customer shall be afforded access to Contractor's records including, but not limited to, financial records, daily logs, diaries, estimates, reports, and memoranda.  The Contractor shall preserve the records for a period of three (3) years after final payment, or for such longer period as may be required by law.  In the event Customer in good faith disputes any amount on any Contractor invoice, Customer and Contractor agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Contractor.  Contractor agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Contractor.  Provided that Customer has furnished written notification of the dispute to Contractor within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

6.9
Taxes.  Contractor represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Contractor agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Contractor or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Contractor or, if assessed against and paid by Customer, shall be reimbursed by Contractor upon demand by Customer.

7.
Non-Disclosure of Confidential Information.  Contractor acknowledges that it may be exposed to or acquire communication or data of Customer that is confidential, privileged communication not intended to be disclosed to third parties.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of Customer that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing and marked “confidential” or with words of similar meaning; or, (c) any Confidential Information derived from information of Customer.  Contractor agrees to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties.  Contractor shall use its best efforts to assist Customer in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Upon termination of this Agreement, Contractor shall immediately return to AFLAC all copies, in whatever form, of any and all Confidential Information which are in Contractor's possession, custody, or control.  Contractor acknowledges that breach of Contractor’s obligation of confidentiality may give rise to irreparable injury to Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Customer may seek and obtain injunctive relief against the breach or threatened breach, in addition to any other legal remedies which may be available.  The provisions of this Section shall survive the termination of this Agreement.

8.
Non-disclosure, Confidentiality, and Security of Protected Health Information.  If Contractor shall have access to any individually identifiable information of the policyholders of Customer or any information of Customer that is defined as “Protected Health information” (such identifiable or protected health information shall be individually and collectively known as the “Protected Health Information”) in the Health Insurance Portability and Accountability Act of 1996, as amended, and the regulations issued thereunder (collectively, “Health Insurance Portability and Accountability Act of 1996” or “HIPAA”), Contractor agrees that it shall execute a “Business Associate Agreement” with Customer that provides for the protection of the privacy and security of Protected Health Information.

9.
Information Security.  Contractor acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Contractor has access to the Protected Data, Contractor acknowledges and agrees to the following. 

9.1
Undertaking by Contractor.  Without limiting Contractor’s obligation of confidentiality as further described herein, Contractor shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Contractor, if any, comply with all of the foregoing.  In no case shall the safeguards of Contractor’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Contractor for this purpose.  The Customer Information Security Program is Confidential Information of Customer. 

9.2
Right of Audit by Customer.  Customer shall have the right to review Contractor’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Contractor’s information security program.  In lieu of an on-site audit, upon request by Customer, Contractor agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Contractor’s information security program.

9.3
Audit by Contractor.  During the term of this Agreement, no less than annually, Contractor shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.
9.4
Audit Findings. Contractor shall implement any required safeguards as identified by Customer or information security program audits.
9.5
Indemnification by Contractor. Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Contractor to perform its obligations imposed herein. 
10.
Indemnification by Contractor.
10.1.
General Indemnification by Contractor.  Contractor agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee,” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Contractor or its Staff during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) the violation of any laws, rules, orders, regulations, code, or ordinances of any governmental entity having jurisdiction over Contractor or the Project; (b) any claims, actions, charges, liens, or disputes by persons or entities furnished by or employed by Contractor related to employment or termination thereof; (c) bodily injury (including death) or damage to tangible personal or real property; or, (d) breaches of any representations made under this Agreement.

10.1.1
Indemnification Procedures Relating to Liens.  Upon the request of Customer, Contractor shall immediately cause the effect of any lien to be removed from the Project and the real property upon which it is located.  Contractor may litigate any lien provided Contractor causes the effect thereof to be removed promptly in advance from the Project and the real property upon which it is located.  In the event Contractor fails to have a lien promptly removed, Customer may use any means to have such lien removed and Customer shall recover all related costs from any amount owed to Contractor or by charging such cost to Contractor.  

10.2.
Repair of Damage.  Contractor shall promptly repair or pay for repair of any damage identified by Customer resulting from Contractor’s performance of the Services.  Where Contractor fails to make such repairs or pay for repairs, Customer may recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

10.3.
Loss of Keys.  In the event that Contractor is given keys to any portion of a secured area for the Services, the loss of keys by Contractor will result in the total re-key of the affected secured areas at Contractor’s sole expense.  Where Contractor fails to pay for re-keying, Customer may recover the cost of re-keying from any amount owed to Contractor or by charging such cost to Contractor.

10.4.
Risk of Loss by Contractor.  Storage of Contractor equipment or Materials shall be allowed only with Customer’s prior written approval and at Contractor’s sole risk.  Contractor shall indemnify Customer against any loss or damage of the same.

11.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Contractor, provided that failure to give or delay in giving such notice to Contractor shall not relieve Contractor of any liability it may have to Customer or any Customer Indemnitee except to the extent that Contractor demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Contractor's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Contractor's defense of any such claim.  Contractor shall have sole control of the defense and of all negotiations for settlement of such action.  At Contractor’s request, Customer shall cooperate with Contractor in defending or settling any such action; provided, however, that Contractor shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

12.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CONTRACTOR SHALL NOT BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE NEGLIGENCE OR MISCONDUCT OF CONTRACTOR.  CONTRACTOR SHALL BE LIABLE TO CUSTOMER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO THE PERFORMANCE OF CONTRACTOR OR THE FAILURE OF CONTRACTOR TO PERFORM UNDER THIS AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CUSTOMER ASSUMES NO LIABILITY FOR INJURY, DAMAGE, OR UNLAWFUL ACTS AND ALL LIABILITY FOR THE SAME IS THE SOLE RESPONSIBILITY OF THE CONTRACTOR.  This Section shall survive the termination of this Agreement.

13.
Insurance.
13.1
Contractor shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Contractor, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


13.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Contractor shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Contractor’s exposure to Customer increases (i.e. if Contractor’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

13.3
Upon Customer’s request, Contractor shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

14.
General.

14.1
Relationship between Customer and Contractor.  Contractor represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Contractor, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Contractor’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Contractor or Contractor’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Contractor nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

14.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Contractor hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

14.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Contractor shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Contractor.  Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Contractor to perform its obligations imposed herein.

14.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

14.5
Advertising and Publicity.  Contractor shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Contractor may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Contractor may use Customer as a reference.  This Section shall survive the termination of this Agreement.

14.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

14.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

14.8
Assignment of Agreement.  This Agreement and the obligations of Contractor hereunder are personal to Contractor and its staff.  Neither Contractor nor any successor, receiver, or assignee of Contractor shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Contractor's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

14.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Contractor as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Contractor.  Customer and Contractor each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

14.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

14.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Contractor’s Statement of Work

This Exhibit A - Contractor’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Agreement for Construction Services by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Contractor”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

A.1
Project / Services: [Enter title of the project, project or service description, scope, and objectives.]

A.2
Services: [Enter a brief description of the services to be provided by Contractor and any deliverables resulting therein.]

A.3
Worksite(s): [Enter the names and locations of the worksite(s).]

A.4
Tenant(s): [If applicable, enter the names and locations of the Customer tenants that the Services are being performed on behalf of or in the work area of; otherwise, specify “Not Applicable.”]

A.5
Contractor Proposal: [If applicable, enter the title and date of the Contractor’s proposal; otherwise, specify “Not Applicable.”]

A.6
Name of SubContractor(s): [Enter full name, address for notice, contact information, including e-mail for all subContractors known at the time of contracting; otherwise, specify “Not Applicable.”]

A.7
Materials: [If applicable, enter a listing and brief description of materials to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.8
Equipment: [If applicable, enter a listing and brief description of equipment to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.9
Documents: [If applicable, enter any documents provided by Customer or to be provided by Contractor; otherwise, specify “Not Applicable.”]

A.10
Start Date: [Enter the date on which the Services are scheduled to commence.]

A.11
End Date: [Enter the date on which, according to the Schedule, the Services are scheduled to end and all deliverables, if any, should be delivered.]

A.12
Schedule: [If applicable, enter the detailed project schedule in this section or as an attachment by title; otherwise specify “As per Start Date and End Date.”]

A.13
Cost (Not-to-exceed): [Enter the total and full amount of the costs for the Project / Services, including labor, materials, equipment, etc.  Clearly specify what is included in the Cost.]

A.14
Payments: [Enter a description of the payments framework: fixed-fee, rates, periodic payments, etc.]

A.15
Insurance: [If applicable, enter the types and amounts of coverage if different than specified in the Agreement; otherwise, specify “Not Applicable.”]

A.16
Name of Customer Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.17
Name of Contractor Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.18
Additional Terms and Conditions: [Enter any additional terms and conditions as applicable; otherwise, specify “Not Applicable.”]

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER AGREEMENT FOR FACILITY SERVICES

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Contractor”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Contractor has experience and expertise in the business of providing the services contemplated under this Agreement (the “Services,” as further described herein);

WHEREAS, Customer has provided its specifications and requirements to Contractor for the purpose of providing Services that meet the needs and purposes of Customer;

WHEREAS, Contractor shall provide Services that meet the specifications and requirements of Customer to the satisfaction of Customer;

WHEREAS, Customer desires to have Contractor provide the Services to Customer; and,

WHEREAS, Contractor desires to supply such Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Contractor and Customer hereby agree as follows:
1.
Contractor Services.  Contractor agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services") at the worksite described therein (the “Worksite).  Unless otherwise specified in an Exhibit A, the Services shall include all labor, materials, and equipment, including, without limitation, the delivery, storage, handling, and installation of material, as well as related and incidental work necessary to result in the successful delivery of the Services.  Contractor shall provide Customer and any inspector free access to examine the performance of the Services.

1.1
Standard of Performance; Guarantee.  Contractor shall perform the Services in a competent and professional workmanlike manner and in accordance with the highest professional standards.  If Customer discovers deficiencies in the Services, then Customer will notify Contractor and Contractor must correct, without additional charge to Customer, all identified deficiencies within ten (10) calendar days of the notification of Customer or such other period as may be permitted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

1.2
Hazards; Hazardous Materials.  Contractor shall immediately notify Customer of any hazard it discovers, as well as hazardous materials, in connection with the Services.

1.3
Security; Interference.  Contractor is responsible for ensuring that any of its Staff do not disturb the personal property of Customer or any tenant, as the case may be.  Contractor shall use its best efforts to minimize inconvenience to Customer and any tenant, as the case may be.

1.4
Clean-up.  Contractor shall keep the Worksite and surrounding area free from accumulation of waste materials or rubbish caused by the Services.  At completion of the Services, Contractor shall remove rubbish, Contractor equipment, waste, and surplus material that are not the property of Customer from the Worksite.

1.5
Inside Delivery of Material, Equipment, Other Items.  Where Contractor is required under an Exhibit A to deliver Materials, equipment, or other items within an Customer facility, Contractor must provide “inside” delivery of such items using Customer’s freight elevator unless otherwise specified in the Exhibit A.  Unless otherwise agreed by Customer, pallets are not permitted in Customer’s freight elevator.

1.6
Change Orders.  Customer shall have the right, at any time and without previous notification, by means of a change order (a “Change Order”), to make changes within the general scope of an Exhibit A.  Where a Change Order may result in an adjustment to the Cost or Schedule, Contractor must provide a written estimate of such adjustment to Customer within five (5) calendar days of Contractor’s receipt of a Change Order or such other period permitted by Customer.  Upon approval by Customer of Contractor’s written estimate to complete the Change Order, the parties shall each ratify the Change Order indicating any adjustments to the Cost or Schedule, such Change Order being incorporated as a part of the applicable Exhibit A and attached thereto.  If a Change Order decreases the Cost or Schedule, then an adjustment will be made to the same by Customer.

2. 
Contractor Staff.  Contractor shall investigate, hire, pay, supervise, and discharge all staff required to perform the Services.  Contractor shall establish appropriate procedures and controls so that all Services performed hereunder by an alien shall be performed only by an alien who is legally eligible for employment under United States immigration laws.  Upon the request of Customer, Contractor shall furnish to Customer a certificate of such eligibility with respect to each employee performing the Services.  For the purposes of this Agreement, the staff, if any, of Contractor shall include its officers, directors, agents, employees, materialmen, and subcontractors (collectively, the “Staff”).

2.1
Suitability of Staff.  Staff assigned to perform the Services shall have the experience and qualifications to perform the same in a professional, efficient, and timely manner.  If Customer determines that any of the Staff are unsuitable, Customer shall advise Contractor of such determination, and Contractor shall immediately replace such Staff. 

2.2
Subcontracting.  Contractor shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Contractor of any of the Services shall not relieve Contractor of any of its duties or obligations under this Agreement, and Contractor shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

3.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Contractor.  In the case of termination by Customer prior to the completion of the Services, Contractor shall be compensated by Customer for all Services performed and accepted by Customer prior to the date of termination.  Time is of the essence of this Agreement and of each Exhibit A.

4.
Materials.  Unless otherwise specified in an Exhibit A, Contractor shall provide all materials necessary for the successful delivery or completion of the Services and that meet the Specifications (the “Materials,” as further described in an Exhibit A or as required by the Services).

4.1
Transportation of Materials.  Unless otherwise indicated in an Exhibit A, all costs associated with collection and transport of Materials shall be included in the Cost.

4.2
Substitution of Customer Materials.  Where Customer provides the Materials, Contractor is strictly prohibited from substituting other materials for Materials provided by Customer.  Any evidence indicating that Contractor has done so will be grounds for immediate termination of this Agreement or an Exhibit A, in whole or in part, and possible criminal prosecution.

4.3
Inadequate Materials.  Customer can request the removal or replacement by Contractor, at no additional cost to Customer, of any Materials provided by Contractor that does not meet the Specifications.  Contractor must remove or replace such Materials within ten (10) calendar days of the notification by Customer or such other period permitted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

5.
Equipment.  All equipment, including tools, utilized or provided by Contractor in the performance of the Services must be in optimum functioning condition and made of the best quality in its respective class, and must comply with the Specifications, if applicable.  Delivery, storage, maintenance, and handling of equipment utilized or provided by Contractor are the responsibility of Contractor.  Customer can request the replacement of any equipment utilized or provided by Contractor which, in Customer’s opinion, does not meet the Specifications.  Where Customer provides equipment, Contractor agrees to keep such equipment in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Contractor shall return equipment provided by Customer to Customer in substantially the same condition as when Contractor began using the same, ordinary wear and tear excepted.

6.
Fees and Billing Procedures.  Customer agrees to pay Contractor for the Services in accordance with the fee(s) set forth in the applicable Exhibit A (the “Cost”).  

6.1
Time of Payment.  Any amount due Contractor pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Contractor.

6.2
Services Provided on a Fixed-fee Basis.  Where an Exhibit A specifies Services to be performed on a fixed-fee basis, the Cost shall include all costs necessary for the successful delivery or completion of the Services.

6.3
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Contractor shall submit to Customer an accurate time sheet approved and signed by Contractor and Customer.   Unless otherwise stated in an Exhibit A, the Cost shall be a “not to exceed” amount and will be a maximum pay-out under the same.

6.4
Scheduled Payments.  Where an Exhibit A specifies Services to be performed on a scheduled basis, such as periodic payments or progress payments, such payments shall be made based on the payment schedule and in the amounts specified in such Exhibit A.

6.5
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Contractor shall bill to Customer the amounts due pursuant to an Exhibit A by Contractor’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) Customer purchase order number, if any, and Contractor invoice number; (b) Project name / number; (c) description of Services rendered; (d) the fixed fee or scheduled payment, or portion thereof, that is due; (e) name of Contractor’s Staff, if any, number of hours, and hourly rate of each of Contractor’s Staff where Services are billed on an hourly basis; (f) “as built" or other drawings or documentation where required by Customer or specified in an Exhibit A; (g) material charges, if any; (h) equipment charges, if any, (i) all other charges, if any, as applicable and as permitted under an Exhibit A; (j) taxes, if any; and, (k) total amount due  Contractor shall forward invoices to:

Customer

[Billing Address]

6.6
Credits.  Any credits or other amounts due to Customer from Contractor pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Contractor pursuant to any invoice rendered hereunder.  Any credits due to Customer from Contractor pursuant to this Agreement, such as amounts paid by Customer to Contractor in excess of amounts due to Contractor, that are not so applied against Contractor’s invoice for any reason shall be paid to Customer by Contractor within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

6.7
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Contractor invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Contractor and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

6.8
Auditable Records; Disputed Amounts.  Contractor shall keep full and detailed business records and accounts and exercise such controls as may be necessary for proper business and financial management under this Agreement.  Customer shall be afforded access to Contractor's records including, but not limited to, financial records, daily logs, diaries, estimates, reports, and memoranda.  The Contractor shall preserve the records for a period of three (3) years after final payment, or for such longer period as may be required by law.  In the event Customer in good faith disputes any amount on any Contractor invoice, Customer and Contractor agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Contractor.  Contractor agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Contractor.  Provided that Customer has furnished written notification of the dispute to Contractor within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

6.9
Taxes.  Contractor represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Contractor agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Contractor or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Contractor or, if assessed against and paid by Customer, shall be reimbursed by Contractor upon demand by Customer.

7.
Non-Disclosure of Confidential Information.  Contractor acknowledges that it may be exposed to or acquire communication or data of Customer that is confidential, privileged communication not intended to be disclosed to third parties.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of Customer that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing and marked “confidential” or with words of similar meaning; or, (c) any Confidential Information derived from information of Customer.  Contractor agrees to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties.  Contractor shall use its best efforts to assist Customer in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Upon termination of this Agreement, Contractor shall immediately return to AFLAC all copies, in whatever form, of any and all Confidential Information which are in Contractor's possession, custody, or control.  Contractor acknowledges that breach of Contractor’s obligation of confidentiality may give rise to irreparable injury to Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Customer may seek and obtain injunctive relief against the breach or threatened breach, in addition to any other legal remedies which may be available.  The provisions of this Section shall survive the termination of this Agreement.

8.
Non-disclosure, Confidentiality, and Security of Protected Health Information.  If Contractor shall have access to any individually identifiable information of the policyholders of Customer or any information of Customer that is defined as “Protected Health information” (such identifiable or protected health information shall be individually and collectively known as the “Protected Health Information”) in the Health Insurance Portability and Accountability Act of 1996, as amended, and the regulations issued thereunder (collectively, “Health Insurance Portability and Accountability Act of 1996” or “HIPAA”), Contractor agrees that it shall execute a “Business Associate Agreement” with Customer that provides for the protection of the privacy and security of Protected Health Information.

9.
Information Security.  Contractor acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Contractor has access to the Protected Data, Contractor acknowledges and agrees to the following. 

9.1
Undertaking by Contractor.  Without limiting Contractor’s obligation of confidentiality as further described herein, Contractor shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Contractor, if any, comply with all of the foregoing.  In no case shall the safeguards of Contractor’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Contractor for this purpose.  The Customer Information Security Program is Confidential Information of Customer. 

9.2
Right of Audit by Customer.  Customer shall have the right to review Contractor’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Contractor’s information security program.  In lieu of an on-site audit, upon request by Customer, Contractor agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Contractor’s information security program.

9.3
Audit by Contractor.  During the term of this Agreement, no less than annually, Contractor shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.
9.4
Audit Findings. Contractor shall implement any required safeguards as identified by Customer or information security program audits.
9.5
Indemnification by Contractor. Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Contractor to perform its obligations imposed herein. 
10.
Indemnification by Contractor.
10.1.
General Indemnification by Contractor.  Contractor agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee,” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Contractor or its Staff during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) the violation of any laws, rules, orders, regulations, code, or ordinances of any governmental entity having jurisdiction over Contractor or the Project; (b) any claims, actions, charges, liens, or disputes by persons or entities furnished by or employed by Contractor related to employment or termination thereof; (c) bodily injury (including death) or damage to tangible personal or real property; or, (d) breaches of any representations made under this Agreement.

10.1.1
Indemnification Procedures Relating to Liens.  Upon the request of Customer, Contractor shall immediately cause the effect of any lien to be removed from the Project and the real property upon which it is located.  Contractor may litigate any lien provided Contractor causes the effect thereof to be removed promptly in advance from the Project and the real property upon which it is located.  In the event Contractor fails to have a lien promptly removed, Customer may use any means to have such lien removed and Customer shall recover all related costs from any amount owed to Contractor or by charging such cost to Contractor.  

10.2.
Repair of Damage.  Contractor shall promptly repair or pay for repair of any damage identified by Customer resulting from Contractor’s performance of the Services.  Where Contractor fails to make such repairs or pay for repairs, Customer may recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

10.3.
Loss of Keys.  In the event that Contractor is given keys to any portion of a secured area for the Services, the loss of keys by Contractor will result in the total re-key of the affected secured areas at Contractor’s sole expense.  Where Contractor fails to pay for re-keying, Customer may recover the cost of re-keying from any amount owed to Contractor or by charging such cost to Contractor.

10.4.
Risk of Loss by Contractor.  Storage of Contractor equipment or Materials shall be allowed only with Customer’s prior written approval and at Contractor’s sole risk.  Contractor shall indemnify Customer against any loss or damage of the same.

11.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Contractor, provided that failure to give or delay in giving such notice to Contractor shall not relieve Contractor of any liability it may have to Customer or any Customer Indemnitee except to the extent that Contractor demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Contractor's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Contractor's defense of any such claim.  Contractor shall have sole control of the defense and of all negotiations for settlement of such action.  At Contractor’s request, Customer shall cooperate with Contractor in defending or settling any such action; provided, however, that Contractor shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

12.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CONTRACTOR SHALL NOT BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE NEGLIGENCE OR MISCONDUCT OF CONTRACTOR.  CONTRACTOR SHALL BE LIABLE TO CUSTOMER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO THE PERFORMANCE OF CONTRACTOR OR THE FAILURE OF CONTRACTOR TO PERFORM UNDER THIS AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CUSTOMER ASSUMES NO LIABILITY FOR INJURY, DAMAGE, OR UNLAWFUL ACTS AND ALL LIABILITY FOR THE SAME IS THE SOLE RESPONSIBILITY OF THE CONTRACTOR.  This Section shall survive the termination of this Agreement.

13.
Insurance.
13.1
Contractor shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Contractor, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


13.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Contractor shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Contractor’s exposure to Customer increases (i.e. if Contractor’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

13.3
Upon Customer’s request, Contractor shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

14.
General.

14.1
Relationship between Customer and Contractor.  Contractor represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Contractor, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Contractor’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Contractor or Contractor’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Contractor nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

14.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Contractor hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

14.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Contractor shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Contractor.  Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Contractor to perform its obligations imposed herein.

14.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

14.5
Advertising and Publicity.  Contractor shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Contractor may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Contractor may use Customer as a reference.  This Section shall survive the termination of this Agreement.

14.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

14.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

14.8
Assignment of Agreement.  This Agreement and the obligations of Contractor hereunder are personal to Contractor and its staff.  Neither Contractor nor any successor, receiver, or assignee of Contractor shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Contractor's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

14.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Contractor as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Contractor.  Customer and Contractor each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

14.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

14.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Contractor’s Statement of Work

This Exhibit A - Contractor’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Agreement for Facility Services by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Contractor”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

A.1
Project / Services: [Enter title of the project, project or service description, scope, and objectives.]

A.2
Services: [Enter a brief description of the services to be provided by Contractor and any deliverables resulting therein.]

A.3
Worksite(s): [Enter the names and locations of the worksite(s).]

A.4
Tenant(s): [If applicable, enter the names and locations of the Customer tenants that the Services are being performed on behalf of or in the work area of; otherwise, specify “Not Applicable.”]

A.5
Contractor Proposal: [If applicable, enter the title and date of the Contractor’s proposal; otherwise, specify “Not Applicable.”]

A.6
Name of SubContractor(s): [Enter full name, address for notice, contact information, including e-mail for all subContractors known at the time of contracting; otherwise, specify “Not Applicable.”]

A.7
Materials: [If applicable, enter a listing and brief description of materials to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.8
Equipment: [If applicable, enter a listing and brief description of equipment to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.9
Documents: [If applicable, enter any documents provided by Customer or to be provided by Contractor; otherwise, specify “Not Applicable.”]

A.10
Start Date: [Enter the date on which the Services are scheduled to commence.]

A.11
End Date: [Enter the date on which, according to the Schedule, the Services are scheduled to end and all deliverables, if any, should be delivered.]

A.12
Schedule: [If applicable, enter the detailed project schedule in this section or as an attachment by title; otherwise specify “As per Start Date and End Date.”]

A.13
Cost (Not-to-exceed): [Enter the total and full amount of the costs for the Project / Services, including labor, materials, equipment, etc.  Clearly specify what is included in the Cost.]

A.14
Payments: [Enter a description of the payments framework: fixed-fee, rates, periodic payments, etc.]

A.15
Insurance: [If applicable, enter the types and amounts of coverage if different than specified in the Agreement; otherwise, specify “Not Applicable.”]

A.16
Name of Customer Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.17
Name of Contractor Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.18
Additional Terms and Conditions: [Enter any additional terms and conditions as applicable; otherwise, specify “Not Applicable.”]

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MATERIAL DONATION AGREEMENT
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [DONOR NAME] (“Donor”), with its principal place of business located at [Donor Address], and [DONEE NAME] (“Donee”), with its principal place of business located at [Donee Address]. Donor and Donee shall be collectively referred to herein as the “Parties,” and individually, a “Party.”
RECITALS

WHEREAS, Donor desires to make a charitable donation, in the form of the material described in Exhibit A (the “Material”); and,
WHEREAS, Donee desires to receive such Material from Donor.
NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, the Parties hereby agree as follows.

2. Relinquishment of Title.  Effective upon the removal of the Material from the site(s) of Donor, Donor hereby relinquishes all of Donor's right, title, and interest in and to the Material.

3. Removal of Material.  At a date and time acceptable to Donor, the Material shall be removed, at no expense to Donor, from the site(s) of Donor, such site(s) as further described in Exhibit A.

4. Representations and Warranties by Donor.

4.1 Condition of Material.  At the time of removal of the Material, Donor represents and warrants that it has reasonably ensured that the Material is in, as the case may be, operable, good working condition, or usable condition.
4.2 Hazardous Materials.
4.2.1 Identification of Hazardous Materials.  Donor shall identify on Exhibit A, any Material reasonably known by Donor to contain hazardous materials, as the same are classified by the United States Environmental Protection Agency.

4.2.2 Compliance with United States Environmental Protection Agency Standards.  For Material reasonably known by Donor to contain hazardous materials, Donor represents and warrants that the Material does not violate United States Environmental Protection Agency standards.
4.2.3 Material Containing Polychlorinated Biphenyls (PCBs).  For Material reasonably known by Donor to contains PCBs, Donor represents and warrants that the concentration of PCBs in such Material is less than forty-nine (49) parts per million.

4.3 Clear Title.  Upon transfer of title, Donor represents and warrants that Donor, as final recipient of the Material, shall acquire good and clear title to the Material, free and clear of all liens and encumbrances.

5. Disclaimer of Warranties by Donor.  OTHER THAN THOSE WARRANTIES EXPRESSLY DESCRIBED IN THIS AGREEMENT, DONOR MAKES NO WARRANTIES, EXPRESS OR IMPLIED, WHETHER OF TITLE, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE OR USE OR OTHERWISE, ON THE MATERIAL.
6. Handling and Disposal of the Material by Donee.  Donee represents and warrants that any handling or disposal of any of the Material by Donee shall be in a manner that is compliant with the United States’ laws, orders, regulations, and ordinances.  Any costs associated with Donee’s mishandling or improper disposal of any of the Material will be Donee’s responsibility and must be paid by Donee, including all fines or penalties resulting from negligence, lack of knowledge, or precaution by Donee.

7. Release of Liability; Donor Limitation of Liability.  DONEE HEREBY RELEASES AND RELINQUISHES ANY CLAIMS IT MAY HAVE AGAINST DONEE ARISING FROM DONEE’S USE OF THE MATERIAL.  UNDER NO CIRCUMSTANCES WILL DONOR BE LIABLE TO DONEE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE MATERIAL.
8. Indemnification of Donor by Donee.  Donee agree to indemnify, defend, and hold Donor, its officers, directors, agents, and employees (a “Donor Indemnitee”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Donor Indemnitee, by reason of any Claim arising out of or related to this Agreement or the Material; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Donor, its officers, directors, agents, or employees.
9. Governing Law; Language.  This Agreement shall be governed by and construed in accordance with the laws of the United States of America and the state of Donor’s principle place of business.  Donee hereby consents and submits to the jurisdiction and forum of the same in all questions and controversies arising out of this Agreement.
10. Counterparts; Facsimile.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The Parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

11. Entire Agreement.  This Agreement and its attached exhibit constitute the entire agreement between the Parties and supersede any and all previous representations, understandings, or agreements between the Parties as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by the Parties.

Executed on the dates set forth below by the undersigned authorized representative of Donor and Donee to be effective as of the Effective Date.
	[NAME OF DONOR]

(“Donor”)

	[NAME OF DONEE]

(“Donee”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Donor Signatory Name]
	Name:
[Donee Signatory Name]

	
	

	Title:
[Donor Signatory Title]
	Title:
[Donee Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[Donor]

[Notice Address]


	Attention:


EXHIBIT A

DESCRIPTION OF MATERIAL


This Exhibit A – Description of Material shall be incorporated herein by reference to and governed by the terms of that certain Material Donation Agreement by and between [Donor Name] (“Donor”) and [Donee Name] (“Donee”) dated [Effective Date] (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

[Description, to include hazardous material classification, and site(s) of Material]
	[DONOR NAME]

(“Donor”)

	[DONEE NAME]

(“Donee”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:
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