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FREE LICENSE

If you utilize the contract template used in this document (the “Contract Template”), you (“Licensee”) agree to the following acknowledgements, terms, and conditions of this license (the “Free License”).

1. The Contract Template does not constitute, or substitute for, legal advice.

2. Licensee is permitted to use the Contract Template without fee, provided that Licensee may not use the Contract Template for commercial gain, including charging a fee, directly or indirectly, for access to or use of the Contract Template.

3. Licensee may not redistribute the Contract Template, such as posting a link to the Contract Template, without acknowledging the author and attributing the Contract Templates to Stephen Guth (“Author”).

4. Disclaimer of Warranty. The Contract Template is provided "AS IS" without a warranty of any kind. ALL EXPRESS OR IMPLIED REPRESENTATIONS AND WARRANTIES, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NON-INFRINGEMENT, ARE HEREBY EXCLUDED.

5. Limitation of Liability. AUTHOR SHALL NOT BE LIABLE FOR ANY DAMAGES SUFFERED BY LICENSEE OR ANY THIRD PARTY AS A RESULT OF USING THE CONTRACT TEMPLATE.  IN NO EVENT WILL AUTHOR BE LIABLE FOR ANY LOST REVENUE, PROFIT OR DATA, OR FOR DIRECT, INDIRECT, SPECIAL, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES, HOWEVER CAUSED AND REGARDLESS OF THE THEORY OF LIABILITY, ARISING OUT OF THE USE OF OR INABILITY TO USE THE CONTRACT TEMPLATE, EVEN IF AUTHOR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

6. Author reserves the right to change the Contract Template and any of the terms of this Free License for future releases of the Contract Template.

LEGAL FORMAT STYLES TEMPLATE
Generally, the templates included in this compendium use Microsoft Word format styles that were customized to create a standard “look and feel.”   These styles are illustrated below.  When a template is copied from this compendium and pasted into another Microsoft Word document, the styles will be transferred as a part of the copy-and-paste process.
LEGAL HEADER
Legal Recitals

1. Legal Level 1

1.1 Legal Level 2

1.1.1 Legal Level 3

1.1.1.1 Legal Level 4

DEFINED TERMS AND OTHER FIELDS REQUIRING MODIFICATION

Within the Contract Template, certain defined terms and other fields will require modification.  Such terms and fields will be described with [brackets].  Additionally, any notes contained in contract template will be within [brackets].  A Microsoft Word “Find” of either “[“ or “]” will reveal any defined terms, fields, or notes that require attention.  A self-explanatory list of defined terms and other fields commonly contained in the contract templates follows.
[Customer Name]

[Customer Address]

[Other Party Name]

[Billing Address]

[Effective Date]

[Customer Signatory Name]

[Customer Signatory Title]

[Other Party Signatory Name]

[Other Party Signatory Title]

[Notice Address]

EVALUATION AND TRIAL AGREEMENT [HARDWARE OR SOFTWARE]

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Supplier”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Supplier has valid title to and ownership of certain technology and related documentation (collectively, the “Product”) specific to this evaluation and trial, namely: [Evaluation Purpose];

WHEREAS, Customer may be interested in purchasing such Product but desires first to evaluate the Product on a trial basis; and, 

WHEREAS, Supplier is willing to deliver such Product to Customer for the purpose of conducting an evaluation and trial based on the terms and conditions set forth below.

NOW THEREFORE, in consideration of the mutual promises and covenants set forth and contained herein, the parties hereby agree as follows:

1.
Grant of Evaluation License.  The license granted to Customer is non-transferable and non-exclusive for the internal use of the Product by Customer solely for evaluation.  Customer agrees that the Product delivered by Supplier in connection with this Agreement shall remain the property of Supplier.  Supplier shall retain all title, copyright, and other proprietary rights in the Product.  Customer does not acquire any rights in the Product other than those specified in this Agreement.

1.1
Customer agrees not to use the Product in a production environment, except for the purposes of evaluation and testing.

1.2
At the end of the Trial Period, Customer will return the Product to Supplier at Supplier’s expense.

2.
Trial and Term Of Trial.  Supplier shall deliver the Product to Customer for evaluation and trial for a period of sixty (60) days, said period to begin on the date of installation of the Product by Supplier or Customer (hereinafter the "Trial Period").  Along with the Product, Supplier shall deliver associated documentation sufficient to enable Customer personnel to use and operate the Product.  Said Trial Period may be extended for an additional period as set forth herein or by mutual agreement of Customer and Supplier in writing.  All terms and conditions of this Agreement shall continue during any extension of the Trial Period.  The Trial Period may be terminated at any time by Customer prior to its expiration upon notice and return of the Product to Supplier.

3.
Obligation for Fees and Expenses.  The Supplier is providing the Product, documentation, and associated maintenance and support services during the Trial Period without charges, fees, or expenses.

4.
Notification of Decision to Acquire Product.  Customer shall notify Supplier of its decision whether or not to acquire the Product within thirty (30) days from the expiration of the Trial Period.  Customer is under no obligation to notify Supplier of Customer’s reason for such decision.  In the event Customer decides to acquire the Product, Customer shall notify the Supplier and will execute a purchase agreement governing the terms of the purchase which shall be negotiated by the parties at that time.

5.
Maintenance and Support Services; Product Failure.  During the Trial Period, Supplier shall provide maintenance and support services at no charge to Customer.  In the event of a Product failure which is not immediately corrected by Supplier, Customer shall have the option to extend the Trial Period by the number of days it takes Supplier to correct said failure.

6.
Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant the following.

6.1
It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

6.2
It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

6.3
This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

6.4
It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

6.5
The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

6.6
It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

6.7
There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

7.
Representations and Warranties by Supplier.  Supplier represents and warrants the following.

7.1
The Product provided  by Supplier hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Supplier further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

7.2
There are no legal proceedings threatened or pending against Supplier by other users of the Product based upon problems with the Product or Supplier's performance.

7.3
The Product shall be free from any defects in material and workmanship and shall conform to and operate in accordance with the Product’s documentation.

7.4
The Product is compatible with Customer’s then-current technology environment and the technology equipment, if any, designated in the Product’s documentation.

7.5
The Product shall be free of any mechanism which may disable the Product, and Supplier warrants that no data loss will result from such items if present in the Product when delivered to Customer hereunder.

7.6
At the time of delivery to Customer, the Product shall be free of any harmful or hidden programs or data incorporated therein with malicious or mischievous intent (collectively, the “Virus”), and that, where Supplier transfers such Virus to Customer, Supplier shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer.

7.7
The Product has been installed and is operating in a production technology environment in a non-related third party's facility without significant problems due to the Product or Supplier’s performance.

8.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

8.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

8.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

8.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
8.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
8.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

8.6
The provisions of this Section shall survive the termination of this Agreement. 

9.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

10.
Proprietary Rights Indemnification.  Supplier agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Product infringes or misappropriates any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.

11.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED FIFTY THOUSAND DOLLARS ($50,000), AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

12.
General.

12.1
Relationship between Customer and Supplier.  Supplier represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Supplier, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Supplier’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Supplier or Supplier’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Supplier nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

12.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement. 

12.3
Advertising and Publicity.  Supplier shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Supplier may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Supplier may use Customer as a reference.  This Section shall survive the termination of this Agreement.

12.4
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

12.5
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

12.6
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Supplier.  Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

12.7
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

12.8
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	[CUSTOMER NAME]
(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[CUSTOMER NAME]
[Notice Address]


	Attention:


MASTER SOFTWARE LICENSE AGREEMENT

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Licensor”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Licensor has experience and expertise in the business of licensing certain software products;

WHEREAS, Licensor licenses certain software products that meet the needs and purposes of Customer;

WHEREAS, Customer desires to license certain software products from Licensor; and,

WHEREAS, Licensor desires to license certain software products to Customer on the terms and conditions contained herein.

NOW THEREFORE, In consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Licensor and Customer hereby agree as follows:

2. Purpose; Term.  This Agreement sets forth the terms and conditions under which Licensor agrees to grant and Customer agrees to accept a license to use certain of Licensor's software products (the “Product”) and related documentation (also, the “Product”) as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other forms containing substantially similar information and identified as an Exhibit A.  The Agreement shall remain in effect unless terminated as provided herein; provided, however, that Customer shall have the right, at its sole election, to terminate this Agreement in whole or with respect to any Exhibit A hereto at any time by giving written notice thereof to Licensor.
3. Product License.  Licensor hereby grants to Customer a perpetual, world-wide, non-exclusive, irrevocable (except as otherwise provided herein), non-transferable (except as otherwise provided herein), fully-paid license to use the Product, including any subsequent revisions, modifications, upgrades, and enhancements, in accordance with the terms and conditions set forth herein.  The provisions of this Section shall survive the termination of this Agreement.
3.1 Authorized Uses of Software-related Product.  Customer and any employee, agent, or contractor of Customer shall have the right to operate and use the Product at the sites and upon the computing device (the “Device”) designated on the applicable Exhibit A.  In the case of Product operated on mainframe-type Devices, Customer may use the Product on multiple mainframe-type Devices without any additional fee.  Customer may transfer and use the Product on alternate Devices on a permanent basis without notice to Licensor.
3.2 Non-production Uses and Inoperative Devices.  Customer shall have the right to use the Product without additional charge on any Device for non-production purposes, including but not limited to, software problem/defect identification and resolution, debugging, new version evaluation, software interface testing, and disaster recovery technique analysis and implementation.  If a designated Device is inoperative, Customer may use the Product on a backup Device on a temporary basis without additional charge.  In the event that all of Customer's copies of the Product, including all backup copies, are destroyed, irreparably damaged, or otherwise lost due to any natural or man-made disaster, Licensor will provide to Customer, at no additional cost, a replacement copy of the Product.  Licensor grants to Customer the right to utilize the Product, at no additional cost, at any Customer owned or third-party disaster recovery facility for both the purpose of testing Customer’s disaster recovery plan and in the event of an Customer-declared disaster which requires Customer to utilize such disaster recovery facility.  Where Licensor licenses the Product to Customer on a basis that requires an authentication key prior to use of the Product (e.g., passkey, passcode, or password protection), Licensor agrees to provide to Customer a “master” authentication key, in addition to any such authentication keys provided for the license granted herein, at the time of license grant indicated herein, that shall allow Customer to use the replacement copy of the Product for the sole purpose of disaster recovery.   In the event of an Customer-declared disaster, Licensor shall provide Product authentication assistance to Customer, time being of the essence.

3.3 Copying.  Customer shall have the right to make the number of copies of the Product as are set forth in the applicable Exhibit A. In addition, Customer may make a reasonable number of copies of the Product for archival and back-up purposes and may make as many copies of the Product’s documentation as are necessary for Customer’s internal business purposes. 

3.4 Changes in Product Functionality.  Where Licensor has reduced or eliminated functionality in the Product licensed by Customer, and has introduced like functionality in a separate software product, Customer shall, at no additional fee or expense, have an additional license in the new software product with the same rights, obligations, and limitations as the license for the Product.

4. Delivery of Product.  Unless as expressly provided for otherwise in an Exhibit A, within five (5) business days of the execution of the applicable Exhibit A, Licensor shall deliver or provide the Product to Customer.  In the case of software-related Product, Licensor shall deliver the Product to Customer via an electronic method (such as Internet download).  Unless otherwise agreed to by Customer and Licensor, Customer shall not accept non-electronic delivery of software-related Product.  Where applicable, Licensor shall deliver all Product ordered hereunder F.O.B. destination, with such destination being the "ship to" address as specified on the applicable Exhibit A.  Unless otherwise set forth in the applicable Exhibit A, Licensor shall arrange and pay for all transportation and insurance sufficient to fully protect the Product while in transit.  Each shipment shall include a packing slip indicating a description of the Product and/or Documentation shipped, and the quantity shipped.

5. Product Fee and Billing Procedure.  As consideration for the Product license grant described herein, Customer shall pay to Licensor the Product fee set forth on the applicable Exhibit A (the “Product Fee”).  All payment terms are net forty-five (45) days after receipt by Customer upon receipt of invoice.  In no event shall Customer be invoiced for the Product Fee until the Product has been accepted by Customer.  Licensor shall render all invoices to the following address or to such other address as Customer may specify in writing to Licensor: 

Customer

[Billing Address]

5.1 Taxes.  Licensor represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Licensor agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Licensor or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Licensor or, if assessed against and paid by Customer, shall be reimbursed by Licensor upon demand by Customer.

5.2 Credits.  Any credits or other amounts due to Customer from Licensor pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Licensor pursuant to any invoice rendered hereunder.  Any credits due to Customer from Licensor pursuant to this Agreement, such as amounts paid by Customer to Licensor in excess of amounts due to Licensor, that are not so applied against Licensor’s invoice for any reason shall be paid to Customer by Licensor within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

5.3 Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Licensor invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Licensor and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

5.4 Auditable Records; Disputed Amounts.  Licensor shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  For such period, upon Customer’s written request, Licensor shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Licensor, if so prepared.  In the event Customer in good faith disputes any amount on any Licensor invoice, Customer and Licensor agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Licensor.  Licensor agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Licensor.  Provided that Customer has furnished written notification of the dispute to Licensor within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

6. Training and Consulting.  Throughout the term of this Agreement and for as many days as required by Customer, Licensor shall make available sufficient personnel experienced and qualified to train Customer’s personnel in the proper operation of the Product for a fee not to exceed Licensor's then published rates therefore or as otherwise set forth on the applicable Exhibit A, such training to be scheduled at mutually agreeable times.  In addition, Licensor shall make available consulting services to Customer on matters pertaining to the installation, use, operation, and modification of the Product at Customer’s request, as more specifically described in a separate master professional services agreement.

7. Acceptance Period.  Unless otherwise specified in the applicable Exhibit A, for all Product provided under this Agreement, Licensor grants to Customer a sixty (60) day acceptance period ("Acceptance Period") commencing on the date the Product is successfully installed at Customer.  During the Acceptance Period, Customer shall have the right to use the Product as provided herein in order to perform tests on and otherwise evaluate the Product.  It is understood and agreed by Licensor that Customer may accept or reject the Product, in whole or in part, in its sole discretion for any reason whatsoever.  In the event that Customer chooses to reject the Product, Customer may, in its sole discretion and at any time prior to the expiration of the Acceptance Period, terminate this Agreement in part with respect to the Product not accepted, in which event the Product not accepted shall be deleted from this Agreement and any and all fees paid by Customer to Licensor in connection with such Product shall be refunded to Customer in full and Customer shall have no further obligations to Licensor with respect to such Product.  At the end of the applicable Acceptance Period, if Customer has not rejected the Product, the Product shall be deemed to be accepted by Customer; provided, however, that Customer’s acceptance of the Product shall not be deemed to limit Customer’s other rights to terminate this Agreement as provided herein, any other rights Customer may have at law or in equity, or Licensor’s warranties as expressly provided herein.

8. Mutual Representations and Warranties.  Each of Customer and Licensor represent and warrant the following.

8.1 It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

8.2 It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

8.3 This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

8.4 It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

8.5 The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

8.6 It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

8.7 There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

9. Representations and Warranties by Licensor.  Licensor represents and warrants the following.

9.1 The Product provided  by Licensor hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Licensor further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

9.2 There are no legal proceedings threatened or pending against Licensor by other users of the Product based upon problems with the Product or Licensor's performance.

9.3 Licensor is possessed of superior knowledge with respect to the Product and is aware that Customer is relying on Licensor’s skill and judgment in providing the Product to Customer.

9.4 The Product shall be free from any defects in material and workmanship and shall conform to and operate in accordance with the Product’s documentation.

9.5 The Product is compatible with Customer’s then-current technology environment and the technology equipment, if any, designated in the Product’s documentation.

9.6 The Product shall be free of any mechanism which may disable the Product, and Licensor warrants that no data loss will result from such items if present in the Product when delivered to Customer hereunder.

9.7 At the time of delivery to Customer, the Product shall be free of any harmful or hidden programs or data incorporated therein with malicious or mischievous intent (collectively, the “Virus”), and that, where Licensor transfers such Virus to Customer, Licensor shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer.

9.8 The Product has been installed and is operating in a production technology environment in a non-related third party's facility without significant problems due to the Product or Licensor’s performance.

10. Warranty Services.  For a period of ninety (90) days from the date of Product acceptance by Customer or such other period as may be specified in the applicable Exhibit A (the "Warranty Period"), at no additional cost to Customer, Licensor shall correct any errors or non-conformities identified by Customer during the Warranty Period and shall cause the Product to perform in accordance with the Product’s documentation.  If Licensor is unable to make the Product conform within thirty (30) days following notification by Customer, Licensor shall, at Customer's request, accept return of the Product, and return all monies paid hereunder with respect to the Product so affected; provided, however, that this Agreement shall continue in full force and effect with respect to any other Product provided by Licensor to Customer hereunder.  In addition to Licensor’s obligations described herein, during the Warranty Period, Licensor shall provide the following without additional charge to Customer:

10.1 Respond to defects or malfunctions in the Product identified by Customer within four (4) hours after Customer has notified Licensor of such problems; provided, however, that Customer notifies Licensor during the Support Hours (as further described herein).  Licensor shall use its best efforts to correct any such defects or malfunctions or provide a work around solution until corrected.

10.2 Provide to Customer no later than five (5) days after general release or general announcement, copies of the Product and documentation revised to reflect any new releases, upgrades, modifications, and enhancements to the Product made by Licensor and supplied to other licensees of the Product, including, without limitation, modifications to the Product which can increase the speed, efficiency, or base of operation of the Product or add additional capabilities to or otherwise improve the functions of the Product.

10.3 Unless otherwise set forth on the applicable Exhibit A, between the hours of 7:00 a.m. and 7:00 p.m., Eastern Standard Time, Monday through Friday (the "Support Hours"), provide to Customer all reasonably necessary telephone or written consultation requested by Customer in connection with its use and operation of the Product or any problems therewith.

10.4 In the event Licensor requests any Product dumps, tapes, or any other documentation from Customer required by Licensor to resolve a reported problem, such documentation shall be forwarded by overnight courier at Licensor's expense.

11. Product Maintenance.  Licensor shall provide technical support and maintenance services (collectively, “Product Maintenance”) as set forth on the applicable Exhibit A for the maintenance fees set forth therein, together with all new releases, upgrades, modifications, and enhancements to the Product.

11.1 Licensor warrants that it shall make Product Maintenance available for a period of at least  three (3) years from the date of acceptance of the Product by Customer or for as long as Licensor is offering maintenance and/or support services for the Product to other customers of Licensor, whichever period is longer.

11.2 In no event shall there be any increases to the annual maintenance fees described in the applicable Exhibit A.  Unless otherwise specified in the applicable Exhibit A, Product Maintenance shall be subscribed for one (1) year periods.

11.3 Customer, at its sole option, may acquire or cancel Product Maintenance at any time and Customer shall have no obligation to pay maintenance fees for any annual period if Customer has notified Licensor that it desires to cancel Product Maintenance prior to the commencement of such annual period.  Further, Customer, upon cancellation and subsequent re-subscription of Product Maintenance, shall not be required to pay any fees or penalties for the period that the applicable Product was not under Product Maintenance as a pre-requisite for re-subscription of Product Maintenance.  Cancellation of Product Maintenance by Customer will not affect any other provisions of this Agreement, including, without limitation, Customer’s right to use the Product. 

11.4 In addition to all other rights and remedies available to Customer hereunder, if, during the Warranty Period, and thereafter, at any time during which Customer is subscribing for Product Maintenance, Licensor fails to make any and all adjustments, repairs, and replacements necessary to cause the Product to perform in accordance with the Product’s documentation within forty-eight (48) hours after Customer has notified Licensor of the need to provide such services (provided that Customer has notified Licensor during the Support Hours), Licensor will pay to Customer an amount equal to five percent (5%) of the annual maintenance fees payable hereunder with respect to the Product at the time such default occurs (which, during the Warranty Period, shall be deemed to be an annual maintenance fee equal to the maintenance fee payable during the first year of Product Maintenance after the Warranty Period has expired).

12. Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

12.1 Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

12.2 Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

12.3 Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.

12.4 Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.

12.5 Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

12.6 The provisions of this Section shall survive the termination of this Agreement. 

13. Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

14. Proprietary Rights Indemnification.  Licensor agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Product infringes or misappropriates any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Licensor is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Product and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Product, then Licensor shall, at its expense: (a) obtain for Customer the right to continue using such Product; (b) replace or modify such Product so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Licensor is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Licensor shall recover such Product from Customer, in which event in addition to the foregoing indemnification: (i) the license of such Product shall be void as between Licensor and Customer as of the date Licensor retakes possession; and, (ii) Licensor shall reimburse to Customer the full cost for such Product and shall, if applicable, cancel Customer’s then current maintenance service, if any, for such Product so returned and issue to Customer a prorated refund of any maintenance fees paid, if any, to Licensor with respect to such Product.

15. Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Licensor, provided that failure to give or delay in giving such notice to Licensor shall not relieve Licensor of any liability it may have to Customer or any Customer Indemnitee except to the extent that Licensor demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Licensor's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Licensor's defense of any such claim.  Licensor shall have sole control of the defense and of all negotiations for settlement of such action.  At Licensor’s request, Customer shall cooperate with Licensor in defending or settling any such action; provided, however, that Licensor shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

16. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.
17. Insurance.
17.1 Licensor shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type and in the minimum amount stated herein.  Such insurance, or associated riders, shall provide coverage relating to Licensor‘s obligation of indemnification further described herein.  Licensor shall provide Customer with a certificate of insurance evidencing the following coverage, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution. 

	TYPE OF INSURANCE
	LIMIT OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate




17.2 Customer shall be named as an additional insured in such policy which shall contain standard cross liability clauses.  Licensor shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein.

18. Escrow Agreement.   Licensor agrees to place in escrow with an escrow agent copies of the most current version of the source code for the applicable Product, including all updates, improvements, and enhancements thereof from time to time developed by Licensor necessary to internally support (i.e. maintain and / or repair) the Product for the benefit of Customer.  Licensor agrees that upon the occurrence of any event or circumstance which demonstrates with reasonable certainty the inability or unwillingness of Licensor to fulfill its obligations to Customer under this Agreement, Customer shall be able to obtain the source code of the then-current Product from the escrow agent.  The provisions of this Section shall survive the termination of this Agreement.

19. Export Restrictions. Customer acknowledges that the Product and all related technical information, documents and materials, are subject to export controls under the U.S. Export Administration Regulations.  Customer will: (a) comply strictly with all legal requirements established under those controls; (b) cooperate fully with Licensor in any official or unofficial audit or inspection that relates to these controls; and, (c) not export, re-export, divert or transfer, directly or indirectly, any such Product or related technical information, documents or materials to any country that is embargoed by Executive Order, unless Customer has obtained the prior written authorization of Licensor and the U.S. Commerce Department.
20. General.

20.1 Relationship between Customer and Licensor.  Licensor represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Licensor, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Licensor’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Licensor or Licensor’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Licensor nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

20.2 Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Licensor hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  Notwithstanding the foregoing, the parties agree that the Uniform Computer Information Transactions Act as enacted in Virginia, Va. Code §§ 59.1-501.1 et seq. (“UCITA”) or in any other Commonwealth or State of the United States shall not apply to this Agreement or any performance hereunder and the parties expressly opt-out of the applicability of UCITA to this Agreement.  

20.3 Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Licensor shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Licensor.  Without limiting Licensor’s other obligations of indemnification herein, Licensor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Licensor to perform its obligations imposed herein.

20.4 Advertising and Publicity.  Licensor shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Licensor may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Licensor may use Customer as a reference.  This Section shall survive the termination of this Agreement.

20.5 No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

20.6 Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

20.7 Assignment of Agreement.  This Agreement and the obligations of the parties hereunder are personal to the parties.  Neither party nor any successor, receiver, or assignee of a party shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of a party's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of the other party.

20.8 Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

20.9 Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

20.10 Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

20.11 Severability.  In the event that any one or more of the provisions of this Agreement is determined by a court of competent jurisdiction to be invalid, unenforceable, or illegal, such invalidity, unenforceability, or illegality shall not affect any other provisions of this Agreement, and the Agreement shall be construed as if the challenged provision had never been contained herein.  The parties further agree that in the event such provision is an essential part of this Agreement, they will immediately begin negotiations for a suitable replacement provision.

20.12 Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Licensor as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Licensor.  Customer and Licensor each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Licensor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Description of Product

This Exhibit A – Description of Product shall be incorporated in and governed by the terms of that certain Master Software License Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Licensor”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

1. Description of Product

2. Scheduled Delivery Date

3. Shipping Address

4. Designation of Site(s)

5. Designation of Device(s)

6. Number of Permitted Users

7. Number of Permitted Copies

8. License Fee(s)

9. Training Fee(s)

10. Alternate Warranty Period (if applicable)

11. Additional Maintenance Services (if applicable)

12. Maintenance Fee(s)

13. Functional Specifications

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Licensor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


EXHIBIT B.___

ESCROW AGREEMENT

[Note: This escrow agreement can be used in place of the escrow provision described in the Master Software License Agreement.]

This agreement ("Escrow Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [Customer Name] ("Customer”); [Other Party Name] ("Licensor"); and, [Other Party Name] (“Escrow Agent”). Capitalized terms not otherwise defined herein shall have the meanings set forth in the License Agreement (further described herein) and the corresponding Exhibit A.

RECITALS

WHEREAS, Licensor and Customer have entered into a software license agreement (the "License Agreement") dated [Effective Date of Master], a copy of which is appended hereto and made a part hereof, pursuant to which Licensor has licensed to Customer certain Software, including all updates, improvements, and enhancements thereof from time to time developed by Licensor, and all Documentation developed by Licensor (hereinafter collectively referred to as the "Product"); and,
WHEREAS, Licensor and Customer agree that upon the occurrence of certain events described further herein, Customer shall be able to obtain the source code and materials and all revisions relating to the applicable Product, and accordingly, Licensor agrees to delivery said source code and materials to the Escrow Agent.
NOW THEREFORE, In consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Licensor, Customer, and Escrow Agent hereby agree as follows:

21. Deposits.  The Escrow Agent, as a safekeeping (escrow) agent, agrees to accept from Licensor the source code and materials (as more fully described in the applicable Exhibit A hereto) and revisions thereof.  The Escrow Agent will issue to Licensor a receipt for the source code and materials upon delivery. The source code and materials held by the Escrow Agent shall remain the exclusive property of Licensor, and the Escrow Agent shall not use the source code and materials or disclose the same to any third party except as specifically provided for herein. The Escrow Agent will hold the source code and materials in safekeeping at its offices described herein unless and until the Escrow Agent receives notice pursuant to the terms of this Agreement that the Escrow Agent is to deliver the source code and materials to Customer or Licensor, in which case the Escrow Agent shall deliver the source code and materials to the party identified therein, subject, however, to the provisions of this Escrow Agreement.

22. Representations of Licensor to Customer.  Licensor represents and warrants that:

22.1 the source code and materials delivered to the Escrow Agent is in a form suitable for reproduction by computer and/or photocopy equipment, and consists of a full source language statement of the program or programs comprising the Product and complete program maintenance documentation, including all flow charts, schematics and annotations which comprise the precoding detailed design specifications, and all other material necessary to allow a reasonably skilled third party programmer or analyst to maintain or enhance the Product without the help of any other person or reference to any other material; and,

22.2 Licensor will promptly supplement the source code and materials delivered hereunder with all revisions, corrections, enhancements, or other changes so that the source code and materials constitutes a human‑readable program for the current release of the Product. 

23. Default.

23.1 Events of Default.  The Licensor shall be deemed to be in default of its responsibilities to Customer if:

23.1.1 Licensor is unable, at any time during the warranty period specified in the License Agreement, to correct any malfunction, defect, or non‑conformity in any Product which prevents such Product from functioning in accordance with the applicable specifications, documentation, performance criteria, and other warranties and descriptions provided in the License Agreement, within seven (7) business days after Customer's notification to Licensor specifying in reasonable detail in what respects the Product fails to conform;

23.1.2 Licensor is unable to discharge any of its maintenance obligations with respect to any Product in accordance with the warranties or other standards for such maintenance set forth in any software maintenance agreement from time to time in effect between Licensor and Customer, within seven (7) business days after Customer's notification specifying in reasonable detail in what respects the Product is not properly being maintained;

23.1.3 the sale, assignment, or other transfer by Licensor, without the prior written consent of Customer, of such of Licensor's rights in the Product as would prevent Licensor from the discharge of its obligations with respect to the performance of the Product under the License Agreement during the warranty period specified therein, or from the discharge of its maintenance obligations with respect to the Product under any software maintenance agreement from time to time in effect between Licensor and Customer, unless such sale, assignment, or transfer is expressly permitted by the provisions of the License Agreement; or,

23.1.4 Licensor becomes insolvent, makes a general assignment for the benefit of creditors, files a voluntary petition of bankruptcy, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or has wound up or liquidated its business voluntarily or otherwise, and Customer has compelling reasons to believe that such event(s) will cause Licensor to fail to meet its warranty and maintenance obligations in the foreseeable future.

23.2 Notice of Default.  Customer shall give written notice (the "Notice of Default") to the Escrow Agent of any default by Licensor. The Notice of Default shall at the minimum: (a) be labeled "Notice of Default"; (b) identify the License Agreement and this Escrow Agreement; (c) specify the nature of the default; (d) identify the source code and materials with specificity; and, (e) demand the delivery of the source code and materials to Customer.  Upon receipt of the Notice of Default, the Escrow Agent shall send a copy thereof to Licensor by certified or registered mail, postage prepaid, return receipt requested. If Licensor desires to dispute the Notice of Default, Licensor shall, within ten (10) days after the receipt of the copy of the Notice of Default from the Escrow Agent, deliver to the Escrow Agent a sworn statement (the "Affidavit'') saying that no default has occurred, whereupon the provisions of Section 5 hereof will become applicable. If the Escrow Agent receives the Affidavit within said ten (10) days, the Escrow Agent shall send a copy thereof to Customer by certified or registered mail, return receipt requested, and the Escrow Agent shall continue to hold the source code and materials in accordance with this Escrow Agreement. If the Escrow Agent does not receive the Affidavit within said ten (10) days, the Escrow Agent is authorized and directed to deliver the source code and materials to Customer. 

24. Notice of Termination.  Upon the termination of the License Agreement, Licensor may obtain the return of the source code and materials by furnishing written notice of the termination, agreed to by authorized signature of Customer.
25. Disputes.
25.1 In the event that Licensor files the Affidavit with the Escrow Agent in the matter and within the time period set forth in Section 3.2 hereof, or if Customer shall fail to agree that the License has been terminated, the Escrow Agent shall not release the source code and materials to either party except in accordance with: (a) a final decision of the arbitration panel as hereinafter provided; or, (b) receipt of an agreement with authorized and notarized signatures of both Licensor and Customer, authorizing the release of the source code and materials to one of the parties hereto. 

25.2 Disputes arising under this Escrow Agreement shall be referred immediately to, and settled by, binding arbitration. The arbitration panel shall consist of three persons. Each of the parties hereto shall appoint one arbitrator, and the two arbitrators thereby appointed shall select a third arbitrator. The arbitration shall be conducted in a city and place mutually agreed to by the parties for, if there is no agreement, by the arbitration panel) in accordance with the rules of the American Arbitration Association. The Escrow Agent shall give prompt effect to any authenticated arbitration award, notwithstanding the right of either party to seek, in any court having jurisdiction thereof, enforcement or a stay of any award rendered by the arbitrators. This Agreement shall be governed by, and construed in accordance with, the laws of the State in which the Escrow Agent's office is located. 

26. Payment to Escrow Agent.  As payment for its services hereunder, the Escrow Agent shall receive a fee in an amount agreed to by Licensor and Escrow Agent.  Customer has no obligation to pay any fees for the services of the Escrow Agent. 

27. Termination.  This Escrow Agreement shall terminate on the delivery of the source code and materials to either party in accordance with the terms of this Agreement. 

28. Waiver, Amendment, or Modification; Severability.  This Escrow Agreement shall not be waived, amended, or modified except by the written agreement of all the parties hereto. Any invalidity in whole or in part, of any provision of this Escrow Agreement shall not affect the validity of any other of its provisions. 

29. Notices.  All notices required to be given hereunder shall be in writing and shall be given by certified or registered mail, return receipt requested, to the parties at their respective addresses herein.

30. Limitation on Escrow Agent's Responsibility and Liability.

30.1 The Escrow Agent shall not be obligated or required to examine or inspect the source code and materials. The Escrow Agent's obligation for safekeeping shall be limited to providing the same degree of care for the source code and materials as it maintains for its valuable documents and those of its customers lodged in the same location with appropriate atmosphere or other safeguards. However, the parties agree and acknowledge that the Escrow Agent shall not be responsible for any loss or damage to any of the source code and materials due to changes in such atmospheric conditions (including, but not limited to, failure of the air conditioning system), unless such changes are approximately caused by the gross negligence or malfeasance of the Escrow Agent.
30.2 The Escrow Agent shall be protected in acting upon any written notice, request, waiver, consent, receipt, or other paper or document furnished to it, not only in assuming its due execution and the validity and effectiveness of its provisions but also as to the truth and acceptability of any information therein contained, which it in good faith believes to be genuine and what is purports to be.
30.3 In no event shall the Escrow Agent be liable for any act or failure to act under the provisions of this Escrow Agreement except where its acts are the result of its gross negligence or malfeasance. The Escrow Agent shall have no duties except those which are expressly set forth herein, and it shall not be bound by any notice of a claim, or demand with respect thereto, or any waiver, modification' amendment, termination, or recission of this Escrow Agreement, unless in writing received by it, and, if its duties herein are affected, unless it shall have given its prior written consent thereto. 

30.4 The parties to this Agreement hereby jointly and severally indemnify the Escrow Agent against any loss, liability, or damage (other than any caused by the gross negligence or malfeasance of the Escrow Agent) including reasonable costs of litigation and counsel fees, arising from and in connection with the performance of its duties under this Agreement.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Licensor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:

	
	[OTHER PARTY NAME]

(“Escrow Agent”)



	
	

	
	By:  ________________________________________ 

	
	

	
	Name:
[Other Party Signatory Name]

	
	

	
	Title:
[Other Party Signatory Title]     

	
	

	
	Date:

	
	

	
	

	
	Address for Notice:

	
	Attention:
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