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ARGUMENT

Ms. Heard followed the Court’s directive and only filed one Motion and Memorandum
containing all motions in limine. Att.1,2/9/22 Tr. Pre-Trial Conference, at 18:13-19. Despite
Mr. Depp declining to do so, Ms. Heard again follows the Court’s expressed preference by
including all her Oppositions to Mr. Depp’s 23 motions in limine in this one Opposition.

1. Mr. Depp’s Motion ir Limine No. 1 to Exclude Evidence and
Argument Respecting the United Kingdom Judgment Should Be Denied

As both parties will quickly concede, the fact of the UK ftrial, Witness Statements and
trial testimony are intertwined and interspersed throughout the testimony in this case and
evidenced significantly in the deposition designations. Both parties intend to impeach and
refresh recollections through UK Witness Statements and trial testimony, as well as UK trial
exhibits. Thus, the fact of the UK trial, that Mr. Depp brought litigation in the UK for libel, and
asserted damages overlapping with the damages he asserts in this Iitigétion, necessarily will be
introduced in this trial from both sides and Mr. Depp does not disagree. The defamatory impact
of Ms. Heard’s Op-Ed, which followed the Sun’s Editorial calling Mr. Depp a “wife beater,” as
well as the damages suffered by Mr. Depp from an unfavorable Judgment in the UK, are solidly
germane to the elements of proof of Mr. Depp’s claims, as well as to Ms. Heard’s defenses on

liability and damages.

a. Mr. Depp Confuses the Concepts
of Collateral Estoppel and Evidentiary Admissibility

Mr. Depp conflates the elements for collateral estoppel with the Rules of Evidence. The
Virginia Rules of Evidence do not proscribe admissibility of a civil judgment in a civil trial.
Instead, Virginia Law generally favors admission of all relevant evidence. See Egan v. Butler,

290 Va. 62, 72-73 (2015). Rule 2:402 provides, “All relevant evidence is admissible, except as



otherwise provided by the Constitution of the United States, the Constitution of Virginia, statute,
Rules of the Supreme Court of Virginia, or other evidentiary principles....” Va. 8. Ct. R. 2:402.
Furthermore, judicial findings inadmissible under the doctrine of collateral estoppel may still be
admissible under the less rigid rules of evidence in a civil proceeding. See, e.g., Mikhaylov v.
Sales, 291 Va. 349, 356-57 (2016) (holding the trial court erred in applying judicial estoppel in
the civil suit based upon the ;guilty plea that defendant made in the earlier criminal case
prosecuted on behalf of the Commonwealth, but that the guilty plea was still admissible in
evidence).

b. The UK Judgment is Germane to the
Elements of Mr. Depp’s Defamation Claim and Damages

Mr. Depp brought a libel lawsuit in the UK in June 2018 against the Sun newspaper and
the Editor in Chief, Dan Wooten, for calling Mr. Depp a “wife beater.” Ms. Heard’s Op Ed was
published in December 2018. Mr. Depp sued Ms. Heard in this Court for Defamation based on
the Op Ed in March 2019. After an extensive motions practice and highly public trial in July
2020, the UK Court issued its Judgment on November 2, 2020, finding against Mr. Depp, and
further finding that Mr. Depp had committed acts of domestic abuse against Ms. Heard at least
12 times, including causing Ms. Heard to fear for her life. All appeals have been exhausted.

The UK Judgment is highly relevant to Ms. Heard’s defense to a key element of Mr.
Depp’s claim: that the statements are “actionable.” See Schaecher v. Bouffault, 290 Va. 83, 91
(2015). To be actionable a statement must be both “false and defamatory.” Id. A statement
qualifies as defamatory if it “tends to injure one’s reputation in the common estimation of
mankind . . .” Id. at 92. The UK Judgment and its underlying facts concerning an article
published prior to publication of the Op-Ed, are particularly relevant to whether the Op-Ed

caused injury to Mr. Depp’s reputation—it was already widely reported that Mr. Depp was a



“wife beater,” so any statement regarding domestic abuse after the publication of the Sun article
on April 28, 2018 would not “tend to injure his reputation,” which would have already been
tarnished. Ms. Heard has stated in her Grounds of Defense that any of Plaintiff’s “alleged
injuries were not caused by Defendant, but were instead caused by Plaintiff’s negligence,
conduct, actions, or inactions, or were as a result of other alternative causes, or a combination
thereof,” so the judgment will be key to Ms. Heard’s defenses. Heard Answer and Grounds of
Defense, at 29, 9 6.

The UK Judgment is also extremely relevant to Mr. Depp’s alleged damages. Mr,
Depp’s expert, Mr. Doug Bania, is expected to testify that “Mr. Depp is portrayed in a negative
connotation during the eight largest Google Trends Spikes after Ms. Heard’s allegations of abuse
in May 2016, including after the Op-Ed was published in December 2018.” According to Mr.
Bania’s own data, the largest “Google Trend Spike™ after the date of publication of Ms. Heard’s
Op-Ed is associated with the UK Judgment. Att. 3. Mr. Depp’s publicist, agents, and expert have
unequivocally testified that Mr. Depp’s loss of his role in Fantastic Beasts was caused by the UK
Judgment—not the Op-Ed. Att. 4, Baum Tr. 105:7-14; Att. 5, Carino Tr. 151:2-11; Att. 6,
Whigham Tr. 149:1-152:10; Att. 7, Marks Tr. 81:2-19. Mr. Carino also testified that Mr. Depp
lost his role in the Houdini TV project due to the UK Judgment. Aft. 5, at 151:11-16.

¢. The UK Judgment Is Not Hearsay
Because it Would Not Be Offered to Prove the Truth of the Matters Asserted

“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted.” Va. S. Ct. R.
2:801(c). “An out-of-court statement not admitted for ‘the truth of the matter asserted’ is not
hearsay, and therefore is not barred by the general rule against the admissibility of hearsay.”

Hodges v. Commonweaith, 272 Va. 418 (2006) (applying Crawford v. Washington, 541 U.S. 36,



59 n.9 (2004), and Tennessee v. Street, 471 U.S. 409 (1985)). The UK Judgment would be
offered to show that the Op-Ed did not “tend to injure” Mr. Depp’s reputation and as an
alternative cause of Mr. Depp’s alleged damage to his reputation and refute the opinions of Mr.
Depp’s experts—not to prove that the statements contained therein are true,

d. The UK Judgment is Highly Probative of Ms. Heard’s
Defenses and Not Substantially Qutweighed by a Danger of Unfair Prejudice

- ““Evidence that is highly probative invariably will be prejudicial to the [opposing
party].”” Egan, 290 Va. at 72 (quoting United States v. Grimmond, 137 F.3d 823, 833 (4th Cir.
1998)). Virginia Rule of Evidence 2:403(a) only authorizes the irial court to exclude relevant
evidence when the probative value is substantially outweighed by the danger of unfair prejudice.
Id. (emphasis in original). The UK judgment has been widely publicized and is already public
knowledge. See, e.g., Att. 4, Baum Tr. 102:15-104:18. So its admission in evidence will not
have any more of a prejudicial effect than it has had already, and its prejudicial effect would not
be “unfair.” It would be far more unfair to Ms. Heard to prevent her from using the Judgment to
defend on the elements of causation and damages.

Moreover, if the concern is that the jury may be confused or misled by the fact of a
Judgment against Mr. Depp in the UK (in a case brought by Mr. Depp), the Court can issue
appropriate jury instructions that would resolve this issue. See Buckley v. Mukasey, 538 F.3d
306, 319 (4th Cir. 2008) (holding the lower court abused its discretion in a discriminatory
retaliation case by refusing to allow plaintiff to describe prior litigation or its history, including
any past findings of discrimination, and noting that “to the extent there is any danger of
confusion of the issues, a limiting instruction could be utilized to caution the jury that the []

litigation evidence is to be considered only as evidence of retaliatory animus.”). Contrary to Mr.



Depp’s assertion, jurors are capable of following instructions and understanding that the UK
Judgment in not binding on this Court.

For all these reasons, Mr. Depp’s Motion in Limine to Exclude Evidence and Argument
Regarding Judgment in the United Kingdom should be denied.

2. Mr. Depp’s Motion in Limine No. 2 to
Bifurcate the Trial as to Liability and Damages Should Be Denied

Mr. Depp’s sudden eleventh-hour request to bifurcate liability and damages would result
in gross inefficiencies at trial and be a massive waste of the Court’s and the parties’ resources.

In asking the Court to bifurcate liability and damages, Mr. Depp does not cite a single Virginia
case bifurcating a defamation trial. And for good reason: malice is an element of both liability
and damages (including the anti-SLAPP inquiry and punitive damages). The majority of the
factual evidence that will be presented to the jury in this case is highly relevant to the question of
malice, and to both liability and damages issues generally. Bifurcating liability and damages will
result in duplicative trials in which the same evidence would have to be put on twice. ‘

This overlap in evidence counsels against bifurcation. See Wright and Miller, Federal
Practice and Procedure, § 2390 (“[S]eparation has been denied when the evidence on the two
subjects is overlapping or the liability and damages issues are so intertwined that efficiency will
not be achieved or confusion may result from any attempt at separation.”); Llerando-Phipps v.
City of New York, 390 F. Supp. 2d 372, 380 (S.D.N.Y. 2005) (finding that evidence of a
plaintiff’s alcohol and substance history pertained to both liability and damages in a § 1983 and
malicious prosecution action and so bifurcation on liability and damages was not appropriate);

Hanwha Azdel, Inc. v. C&D Zodiac, Inc., 2013 WL 3989147, at *1 (W.D. Va. 2013) (“While this



is an important factor in favor of bifurcation, courts have found that the mere lack of overlap in
evidence by itself does not justify separate trials.”).!

Mr. Depp’s request is made at the last minute on the eve of trial, after the parties have
expended significant resources preparing deposition designations addressing both liability and
damages, and engaged in other pretrial work product (motions in limine, jury instructions, and
trial exhibits) in anticipation of a single trial on both liability and damages. The Court has
prepared for a single trial on both liability and damages. To separate out this work product at

this inexplicably late hour would be virtually impossible, and would require the parties to

I Although there is not much Virginia caselaw on bifurcation, cases are legion from courts all
across the country that bifurcation is inappropriate when there is an overlap of liability and
damages evidence. See Ex parte Endo Health Solutions Inc., 2021 WL 5407584 (Ala. 2021)
(finding the trial court abused its discretion in bifurcating trial of liability and damages when
“the two trials will involve significant overlapping issues and evidence™); Gaede v. District
Court In and For Eighth Judicial Dist., 676 P.2d 1186, 1188 (Colo. 1984) (“Circumstances to be
considered include the interrelationships of issues and claims, potential prejudice to any party,
potential duplication of evidence, and possible delay in the ultimate resolution of the case.”);
Henricksen v. State, 319 Mont. 307, 316 (Mont. 2004) (“It is not appropriate to bifurcate issues
when the issues are so intertwined that if they are separated it will create confusion and
uncertainty, or needless and endless litigation™); Verner v. Nevada Power Co., 101 Nev. 551, 554
(Nev. 1985) (finding that the trial court abused its discretion in ordering bifurcation of trial when
“the issues of liability and damages were inextricably interrelated™); State ex rel. Perry v.
Sawyer, 262 Or. 610, 615-16 (Or. 1972) (finding that when “the issues of liability and damages
were not separate and apart from one another” then “the trial judge had no discretion to exercise
[bifurcation] in the first instance™); Stevenson v. Gen. Motors Corp., 513 Pa. 411, 422 (Pa. 1987)
(“In determining whether to bifurcate a trial, the trial judge should be alert to the danger that
evidence relevant to both issues may be offered at only one-half of the trial. This hazard
necessitates the determination that the issues of liability and damages are totally independent
prior to bifurcation.”); Ennix v. Clay, 703 8.W.2d 137, 139 (Tenn. 1986) (“Above all, the issues
at trial must not be bifurcated unless the issue to be tried is so distinct and separable from the
others that a trial of it alone may be had without injustice.”); Walker Drug Co., Inc. v. La Sal Oil
Co., 972 P.2d 1238 (Utah 1998) (quoting Angelo v. Armstrong World Indus., 11 F.3d 957, 964
(10th Cir. 1993) (“Regardless of convenience, however, an order to bifurcate trial ‘is an abuse of
discretion if it is unfair or prejudicial to a party’ or if ‘the issues are [not] clearly separable.’”);
Myers v. Boeing Co., 115 Wash. 2d 123, 146 (Wash. 1990) (J, Utter concurring) (“Where
culpability and damages are interwoven, bifurcation is not appropriate even when both trials are
held in one forum.”™).



resubmit deposition designations and objections, trial exhibits, witness lists, motions in limine,
jury instructions, and rework the entire scheduling matrix for the witnesses. There are simply not
enough days remaining to create a separation of liability and damages, even if this late request
were warranted. The Court should deny Mr. Depp’s motion, choose the path that conserves its
own and the parties’ resources, and permit the trial to proceed in full.

a. There is a Substantial Overlap Between Liability and Damages Evidence

Much of the focus at trial will be on whether either party acted with actual malice. In
Virginia, as elsewhere, actual malice is an element of liability because the parties are public
figures. Jordan v. Kollman, 269 Va. 569, 57677 (2005). This means that Mr. Depp for his
claim, or Ms. Heard for her Counterclaim, must “demonstrate by clear and convincing evidence
that the defendant realized that his statement was false or that he subjectively entertained serious
doubt as to the truth of his statement.” /d. Therefore, the jury will have to weigh, as a whole,
whether either party acted with actual malice. This will require the jury to consider the
testimony of the majority of the dozens of witnesses, both fact and expert, who will testify at
trial. Mr. Depp’s suggestion of employing a separate jury for damages would necessarily
duplicate a substantial portion of the first trial. Even if the Court were to try to bifurcate and
employ the same jury, much of the evidence would need to be segregated out and would
necessarily be duplicative on several points, only lengthening the trial time. There would need to
be another set of conferences on Motions in limine, deposition designations, jury instructions,
trial exhibits, and witness lists,

But actual malice is relevant at the damages phase as well. For example, “[t]o recover
punitive damages, all defamation plaintiffs must show actual malice.” Id. And Ms. Heard’s

entitlement to attorney’s fees from Virginia’s anti-SLAPP similarly requires an assessment



whether her statements were “made with actual or constructive knowledge that they are false or
with reckless disregard for whether they are false.” Va. Code § 8.01-223.2.

All these assessments should be made by the same jury at the same time. Because of this
overlap in the evidence relevant both to liability and damages, defamation cases are particularly
unsuited to bifurcation. This type of case stands in stark contrast to cases where bifurcation is
particularly appropriate, such as personal injury or medical malpractice. Moreover, even setting
aside the issue of malice, the majority of the evidence regarding Ms. Heard and Mr. Depp’s
relationship will overlap with questions of whether Mr. Depp has suffered any damages. A key
theme of Ms. Heard’s defense is that Mr. Depp abused her when he was high on alcohol and
drugs and as a result of the dynamics those addictions created. Those same dynamics manifested
themselves in Mr. Depp’s financial troubles, inability to remember his lines, tardiness to movie
sets, and general unreliability as an actor, which in turn has impacted his career. And each of
those failings fueled one another, which in turn exacerbated Mr. Depp’s abusive behavior toward
Ms. Heard. Similarly, Mr. Depp will attempt to elicit evidence against Ms. Heard that bears both
upon liability and damages issues relating to her Counterclaim.

Mr. Depp argues that the Court could, if necessary, simply set the damages trial for the
time it has reserved for any necessary trial on Ms. Heard’s entitlement to attorney’s fees if she
prevails. But as the Court discussed with the parties at the February 9 pretrial conference, any
trial on fees would last approximately two days. In contrast, a trial on damages would likely last
weeks due to the duplicative evidence the jury would have to consider both in the Liability and
damages phases. In addition, if Ms. Heard prevails, the jury trial on the Anti-SLAPP would still

need to held, so there would be no “savings.”



b. No Prejudice Will Result from a Single Trial

Despite the overlap of liability and damages case, Mr. Depp contends that he will be
prejudiced if the two are tried together, but he fails to explain how, why the last minute request
after three years of litigation, and especially how he would be “unfairly” prejudiced. His worry
about the “salacious press coverage™ is ironic, (Depp Motion No. 2, at 4), given that Mr. Depp
has been responsible for most of that press coverage designed to harm Ms. Heard. The case is
going to generate press coverage regardless of whether the trial is bifurcated. The Court can
mitigate the risk of outside influences through voir dire and through jury instructions regarding
the reading of outside materials. Ms. Heard trusts the Court to choose and instruct the jury
appropriately.

Mr. Depp’s concemn that the jury will be tainted by hearing “[i|nflammatory evidence that
is irrelevant to the issue of liability, but relevant to the issue of damages” is misplaced. Depp
Motion No. 2, at 4. As discussed above, much of the evidence relevant to liability and damages,
including sensitive and potentially inflammatory information about both parties, overlaps. But it
was Mr. Depp’s choice to bring this lawsuit, and this is a defamation case in which matters such
as character and the parties’ conduct are at issue, and Mr. Depp should not be permitted to pick
and choose which evidence the jury hears. Indeed, juries weigh liability and damages together
all the time. As with press coverage, the Court can instruct the jury appropriately regarding
liability and damages. But bifurcating the trial would create a revolving door of mini trials and
conferences on whether evidence is relevant to liability or damages, and the end result will likely
be that much evidence is put on twice, lengthening these proceedings.

Mr. Depp’s citation of Centra Health, Inc. v. Mullins does not provide him any support.

277 Va. 59, 78 (2009). Although the Court there observed the general proposition that



bifurcation is appropriate in certain circumstances, Mr. Depp misleadingly alters the Court’s
words, suggesting that the Court held that bifurcation may avoid prejudice “[in certain cases].”
Depp Motion No. 2, at 4. In fact, however, the Court did not express an open-ended view
regarding numerous categories of cases in which bifurcation is appropriate, as Mr. Depp
suggests. Rather, because the question was whether the circnit court had erred in not requiring
an election of remedies between a survival claim and a wrongful death claim, the Court stated
that bifurcation was “the most practical means” to avoid prejudice “in a case where there is any
doubt as to when compelling an election would be proper[.]” Centra Health, 277 Va. at 78. This
case, of course, is not a case involving an election of remedies.

Finally, Mr. Depp is wrong to suggest that bifurcation will serve the interests of judicial
economy. As discussed above, bifurcation would result in many of the same witnesses and much
of the same evidence being presented twice, would lengthen the initial trial because of the many
anticipated disputes on whether the evidence relates to liability and/or damages, would be
impossible to separate in time for trial in light of the late date and the Motions in limine,
deposition designations, exhibit and witness lists, and jury instructions, all of which would have
to be modified. It would extend both trials by, literally, weeks, particularly with the overlap of
so many witnesses testifying on both issues. In contrast, a single trial has already been scheduled
to last 6 weeks, which will be far shorter and will not stretch into the summer months.

Proceeding with a single trial is by far the most efficient way to proceed, particularly
where there is so much overlap in liability and damages and witnesses. It is time for this

litigation to end. The Court should deny Mr. Depp’s request for bifurcation.
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3. Mr. Depp’s Motion in Limine No. 3 to Exclude Evidence and Argument Regarding
Whether Four Los Angeles Police Officers Followed Procedure Should Be Denied

a. Mr. Depp Seeks to Mislead the Jury by Excluding Evidence and Arguments
that the Officers Responding to the May 21, 2016 Domestic Violence Calls
for Service Failed to Follow LAPD Policy and Procedure And thereby Failed to
Properly Investigate And Find Probable Cause that a Crime had been Perpetrated

Since the outset of this litigation, Mr. Depp’s counsel have repeatedly relied on the
testimony of Officers Saenz and Hadden, who first responded to a domestic violence call for
service at the residence of Mr. Depp and Ms. Heard, to describe and substitute for the truth of
what occurred between Mr. Depp and Ms. Heard on May 21, 2016. See, e.g., Att. 64, Hearing
Tr. 18:18-19:4 (Nov. 15 2019) (White, J.), , (Mr. Depp’s counsel stating: “For the truth of that,
we have the depositions of the two police officers who came to the scene that were trained in
domestic abuse, who were called. And they both testified ... that they examined both Mr. Depp
and Ms. Heard. They interviewed them both.... They found no signs of any injury on either one
of them. That’s where we get the truth.”); see also Att. 83, 12/13/19 Hearing Tr., at. 13:5-9,
(White, 1) (relying on the Officers records to incorrectly assert there was only “a verbal
confrontation™).

Through his Motions in Limine Nos. 3 and 12, Mr. Depp seeks to solidify his effort to
mislead the jury, in the hopes the jury will rely solely on Officer Saenz’s and Hadden’s
conclusions and records and/or the conclusions and records of Officers Diener and Gatlin (the
second set of Officers who responded to a duplicate call at the same address hours after the first
set) to substitute for the “truth” of what occurred, without knowing or learning that these officers
failed to conduct a thorough, complete, and documented field investigation, as required by
LAPD policy and procedure (and California law), and “ignored evidence and failed to reasonably

determine (or document their reasonable determination) that there was probable cause to
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conclude that a domestic violence crime had been perpetrated upon Ms. Heard (by someone) on
May 21, 2016 and that a further investigation was required and appropriate,” pursuant to LAPD
policy and procedure. Depp Motion No. 12, Ex. A (Bercovici Expert Designation).

Even Mr. Depp’s expert, Rachael Frost, whom Mr. Depp put forward to “testify
regarding whether the two set[s] of LAPD officers followed policy, procedure and best
practices based on California state law regarding their dispatch and arrival to [Mr. Depp and
Ms. Heard’s residence] on May 21, 2016,” testified that what the officers purportedly knew is
misleading:

Q And you would agree with me that what the officers knew at the time is

misleading as to what occurred, when you look at the record as a whole as

you’ve seen it now; is that right?

THE WITNESS: If everyone’s statement is to be believed, from Ms. Heard, Josh

Drew, Ms. Pennington, Ms. Marz -- if everybody’s statement is to be believed, if

all the evidence is, you know, verified, et cetera, yes, additional investigation had

to be done.

Att. 65, Frost Tr., 296:7-17 (emphasis added). Mr. Depp’s police policy and procedure expert
further testified:

A If everything Josh Drew says is true, and we’re talking about the property

damage, I could just stop right there on the property damage and say a crime

occurred if -- let me take that back.

If I knew the totality of everybody's statements, I could determine a crime

occurred. If Josh Drew’s statements only, I would need to do further

investigation to continue further.

THE WITNESS: I would agree that I needed to do further investigation to figure

out everything that happened. It would not stop [(as Officer Saenz and Hadden

did)] at, Here is a business card.

[I1f you’re asking me if I would believe that a domestic violence incident
occurred [on May 21, 2016], yes, I would.

If I take everything as true, everything Ms. Heard says, everything Raquel
Pennington says, and everything Mr. Drew says -~ if everything all three of those
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folks are saying are true, I would opine that a crime occurred.

Id. 273:2-19, 274:11-7 (emphasis added); see also id. at 200:7-11, Ex. 5 at Trial Ex. No. 714 (*Q

And if you saw the injuries that we see in 714, would that cause you concern that domestic

violence had occurred? A Yes, it would.”) (emphasis added).

In reality, Officers Saenz and Hadden were on the scene for fifteen (15) minutes or less.
Att. 66, Saenz Tr. 143:4-8, 171:1-15, 174:5-17, Exs. 19-20,. During their abbreviated visit, these
Officers failed to properly handle the domestic violence call for service pursuant to LAPD policy
and procedure (and California law). See generally Depp Motion No. 12 at Ex. A (Bercovici
Expert Designation). The second set of Officers, Diener and Gatlin, were only on the scene for
“three [(3)] minutes and 38 seconds max.” Att. 65, Frost Tr. at 153:3-11. They likewise failed to
properly handle the domestic violence call for service pursuant to LAPD policy and procedure
(and California law). See, generally, Depp Motion No. 12, Ex. A.

Even Ms. Frost testified that the second set of Officers were “[e]asily 15 feet” away from
Ms. Heard, the lighting was “incredibly dim™ and “there’s no way” the officers “could have
observed whether or not Ms. Heard, in fact, had physical injuries.” Att. 65, at 159:10-160:6. The
second set likewise “did nothing to observe the location for property damage, evidence of
alcohol use, or disarray.” Id. at 160:10-17. And Ms. Frost testified that California law requires
officers responding to domestic violence calls for service to determine if there has been “alcohol
consumption” because “[i]t’s listed in... our Penal Code, that we will determine about alcohol
consumption” because it can be a “red flag when responding to a call for domestic violence.” Id.
at 108:6-17; see also id. at 106:5-107:24 (recognizing that LAPD policy calls out “damaged
propefty, broken furniture, holes in walls, damaged phones, phone cords pulled from walls,

evidence of alcohol consumption, [and] general disarray” because they are red flags and
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“important things to be on the look out for when you’re responding to a domestic violence call™).
Without expert testimony as to what these responding officers were expected and
required to do pursuant to LAPD policy and procedure (and California law), their testimony and

records, in isolation, are entirely misleading. In further support of this undeniable fact, the
records of both sets of Officers incorrectly state *“VIC[TIM] ADVISED VERBAL DISPUTE”
and “VERBAL ARGUMENT ONLY,” respectively. Att. 65, Frost Dep. Ex. 3 at LAPD000012-
13. Ms. Frost’s testimony on this issue, according to her, requires expert knowledge:

A ... [W]e might want to have a discussion about why deputies put this in on a
regular basis into their -- their CAD log or their incident recall.

I just want to say this is normally what deputies will say.... So Location, Victim
advised verbal dispute, Refused to give any further info, Issued business card.
That’s just a short way of addressing it.

I don't believe that Ms. Heard specifically said [to Officers Saenz or Hadden] it
was verbal. I believe that she said that she refused to provide any
information.

THE WITNESS: But the very specific thing I remember [Ms. Heard] saying is
that “I refuse to provide any information, based on advice of counsel.”

But in terms of Office Saenz and Officer Hadden’s recollection and Ms. Heard’s
recollection, I don’t remember specifically. I don’t remember the word “verbal”
being used.

Id. at 142:18-143:13, 145:7-13 (emphasis added). Ms. Frost likewise testified:

Q And who communicated to Diener and Gatlin that it was a verbal argument
only?

THE WITNESS: This may be -- and you would have to look at specific to Diener
and Gatlin, because I don’t know if anybody actually asked them this question.
But it doesn’t necessarily mean that anybody communicated to it.

A ... ] think that’s just vernacular.... Did they -- if you’re asking the question,
did they determine if there was a verbal argument only? They individually did

not determine if there was a verbal argument only.

Id. at 151:11-19,167:3-13 (emphasis added).
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b. California Law (Relied on by
Mr. Depp’s Expert) Requires an Analysis of LAPD Policies and Procedure

Mr. Depp’s own expert relies on California law, and Cal. Penal Code § 13701, in
particular. See, e.g., Frost Tr., Att. 67, Ex. | at 38, 48. But California law expressly mandates
that “Every law enforcement agency in this state shall develop, adopt, and implement written .
policies and standards for officers’ responses to domestic violence calls.” Cal. Penal Code §
13701(a); Att. 65, Frost Tr. at 260:15-19. Each local law enforcement agency, such as the
LAPD, has different policies and procedures implementing state law. Att. 65, at 81:9-82:10,
260:20-24. LAPD policies and procedures, therefore, are required to understand the
requirements for these officers responding to domestic violence call, in accordance with state
law. Id.

¢. LAPD Policies and Procedures are
Relevant, Probative and Essential to Avoid Misleading the Jury

For the reasons stated herein, there is a substantial risk the jury will be misled by the fact
that these Officers are expected to be trained and, in the absence of contrary expert testimony,
would likely be incorrectly presumed to have followed their training, policies and procedures
when they incorrectly concluded that there was a “verbal dispute” only, and there was no
evidence of a crime supporting domestic violence that they saw or should have seen. Att. 65,
Frost Tr. at 251:12-14 (“But I do agree that a wine bottle on the floor and broken glass, those
are two things that if I’d walked through, I should have seen.”). LAPD policies and
procedures are, therefore, directly relevant, probative and essential to avoid misleading the jury.
See Wyatt v. Owens, 317 F.R.D. 535, 542 (W.D. Va. 2016) (finding policies relevant and
probative and recognizing “compliance with [police] policies and procedures is a factor that may

be considered by the jury when evaluating whether [an officer] acted reasonably.”) (internal
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citations omitted).

Moreover, the violation of the rules, policies and procedures is precisely the motivation
for the Officers to cover up their decision not to pursue the investigation after Ms. Heard was
adamant about not pressing charges or cooperating. Although the policies, procedures and rules
require the Officers to investigate notwithstanding if they see evidence of injury and/or property
damages, the Officers elected not to pursue an investigation. If the Officers were found not to
have followed the rules, policies and procedures, they would be subject to disciplinary action.
Att. 75; Att. 82, 3/12/21 Tr. Dep. LAPD, at 153-157. Therefore, the Officers — once faced with
the photographs of the injury and property damage, were placed in the uncomfortable position of
either admitting they saw the injury and property damage but elected not to follow the rules,
policies and procedures, or denying they saw the injury and property damage. The jury needs to
decide the credibility of these officers under the circumstances, and need to be aware of the
potential motivations. Cf. Holdaway Drugs, Inc. v. Braden, 582 S.W.2d 646, 651 (Ky. 1979)
(“Proof of a motive is always relevant when attempting to prove that someone committed a
particular act.”).

The scope of relevant evidence in Virginia is “quite broad, as ‘every fact, however
remote or insignificant, that tends to establish the probability or improbability of a fact in issue is
relevant.”” Commonwealth v. Proffitt, 292 Va. 626, 634 (2016) (citing Virginia Elec. & Power
Co. v. Dungee, 258 Va. 235, 260 (1999)); see also Charles E. Friend & Kent Sinclair, The Law
of Evidence in Virginia § 6-1, at 342 (7th ed. 2012) (“If [evidence] has any probative value,
however slight — i.e., if it has any tendency whatsoever to prove or disprove the point upon
which it is introduced — it is relevant.”). Relevant evidence need only otherwise be material,

meaning it must “tend to prove a matter that is properly at issue in the case.” Brugh v. Jones,
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265 Va. 136, 139 (2003).

Moreover, there is no prejudice, much less unfair prejudice, to Mr. Depp in introducing
this evidence. Rule 2:403 provides that relevant evidence may be excluded if the probative value
of the evidence is substantially outweighed by the danger of unfair prejudice or the likelihood of
confusing or misleading the trier of fact, or if it is needlessly cumulative. Va. S. Ct. R. 2:403.
The Rule’s rcfer_ence that “only “unfair’ prejudice may be considered reflects the fact that all
probative direct evidence generally has a prejudicial effect on the opposing party.” Lee v.
Spoden, 290 Va. 235, 251 (2015); Egan, 290 Va. at 72-73 (noting that the jury’s mere
“perception of the claims of a party is not unfair prejudice such that its admission could be
barred” under 2:403(a)). Instead, “unfair prejudice™ properly means “the tendency of some proof
to inflame the passions of the trier of fact or to invite decision based upon a factor unrelated to
the elements of the claims and defenses in the pending case.” Lee, 290 Va. at 251.

4. Mr. Depp’s Motion in Limine No. 4 to Exclude Evidence and

Argument Regarding Litigation-Related Conduct and
Russian Connections of Adam Waldman Should Be Denied

Mr. Depp asks the Court to preclude Ms. Heard from introducing evidence or argument
about the revocation of Mr. Waldman’s pro hac vice admission in this case or “any conduct by
Mr. Waldman in connection with the litigation of this action while he was of record.” Depp
Motion No. 4, at 2. Unless Mr. Depp opens the door at trial, Ms. Heard does not intend to elicit
affirmative testimony or make an argument about Mr. Waldman’s pro hac vice revocation for his
blatant violation of the protective order by tweeting documents plainly marked confidential.
Thus, the only question for the Court is whether Mr. Waldman’s conduct on behalf of Mr. Depp
outside of the pro hac vice revocation is relevant and admissible. For the reasons explained

below, it clearly is.
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Mr. Waldman spoke the words that comprise the three defamatory statements in Ms.
Heard’s counterclaim against Mr. Depp. The Court has denied Mr. Depp’s demurrer and motion
for summary judgment, finding that a jury may hold Mr. Depp liable if Mr. Waldman was
making the three defamatory statements as Mr. Depp’s agent. But beyond those three
statements, Mr. Waldman has engaged in a flurry of inappropriate activity that is directly
relevant to this case. Mr. Waldman is Mr. Depp’s hatchet man against Ms. Heard, deployed to
lob attacks at Ms. Heard in the press, coerce or mislead witnesses into giving testimony he
believes will help Mr. Depp (both here and in the UK), foment social media and press coverage
to harm Ms. Heard, and manufacture fraudulent “evidence” that he then leaks to the press (like
filing a complaint with a desk officer against Ms. Heard for perjury with the LAPD and then
telling the press that the LAPD was investigating Ms. Heard for perjury). Mr. Waldman engaged
in a course of conduct for years on behalf of Mr. Depp that is relevant and probative for a variety
of reasons.

First, Mr. Waldman’s actions on behalf of Mr. Depp are relevant to demonstrate actual
malice on the part of both Mr. Depp (with Mr. Waldman acting as his agent) and Mr. Waldman
himself. As detailed in numerous previous filings, Mr. Depp has waged war against Ms. Heard
for years. Mr, Waldman’s conduct in furtherance of this revenge campaign against Ms. Heard
are evidence of malice.

Mr. Waldman, on behalf of Mr. Depp, attempted to intimidate and threaten witnesses to
influence their testimony in a manner adverse to Ms. Heard. For example, on June 22, 2019, Mr.
Waldman wrote to Laura Divenere

I assume you are fearful of something and you needn’t be. [ wanted to talk to you

specifically because I heard from Johnny and others that you are a nice person and

more importantly, I have you all over the surveillance video immediately after the
May 21 faked abuse claims,... You were with her immediately prior to and
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immediately after she created this hoax.... So the question for you to consider is:

do you want to speak with me off the record and we can consider together if and

how to use any eyewitness account you provide, regarding which 1 would be very

respectful of your wishes and sensitivities, or do you want to remain on the side of

the hoax... I.f it’s the Iatt-er we will send you a subpoena to compel your

appearance 1n sworn testimony.
Att. 8. Ms. Divenere testified that Mr. Waldman threatened her with negative conéequences if
she did not cooperate with him, including perjury, if she did not sign the declaration Mr.
Waldman wanted her to sign. Att. 9, 15:16-18:6; 30:3-36:15. Ms, Divenere also testified that
Mr. Depp represented to the world that her declaration was proof of Ms. Heard lying, when in
fact, Ms. Divenere does not believe Ms. Heard lied. Jd. 41:19-48:7. Ms. Divenere testified that
she felt coerced by Mr. Waldman to sign the declaration. /d. 31:9-13. This type of conduct,
which Mr. Waldman repeated with others as well, is direct evidence of actual malice, and it may
also be evidence of witness bias admissible under Va. R. Evid. 2:610.

Next, Mr. Waldman also used the media (including social media) to falsely call Ms.
Heard a liar and a hoax artist. This not only included the main stream media, but also social
media accounts, including “That Umbrella Guy,” “ThatBrianFella,” and “TheReall.auraB,”
which regularly attacked Ms. Heard. Att. 10, at 216:15-219:10. Mr. Waldman also regularly
Tweeted about the facts of this case, the Counterclaim and Ms. Heard, until his Twitter account
was permanently revoked for life for his conduct. Id. at 55:15-56:13; Att. 11.

In November 2018, Mr. Depp invited a GQ journalist to interview him to provide “the
truth Johnny Depp wants you to hear” because, according to Mr. Heath, Mr. Depp was “angry —
angry about a lot of things — and he’s vengeful.” Att. 12, Mr. Depp falsely alleged that there was

“no truth to [Ms. Heard’s judicial statements of abuse] whatsoever,” and alleged that Ms. Heard

fabricated the bruising on her face and perjured herself in connection with the 2016 DVRO., Id.
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And finally, in a clear abuse of process and malicious prosecution, Mr. Depp, through
Mr. Waldman, informed a German outlet that the “LLAPD and Australia are actively pursuing a
criminal investigation against Amber Heard.” Att. 13. But the LAPD was not investigating Ms.
Heard for perjury or any other criminal activity, which Mr, Waldman now admits. In fact, the
only “evidence” of this supposed “investigation” was that Mr. Waldman brought a binder of
information to the LAPD and asked them to investigate Ms. Heard. Att. 10, at 220:19-231:6.
The sole purpose of this contact of the LAPD on a claim that Mr. Depp both knew was false and
that was time-barred by years, was to permit Mr. Waldman to tell the press that the LAPD was
investigating Ms. Heard when, in fact, it was not.

As he was engaged in this misleading, abusive, and malicious behavior, Mr. Waldman
was clear that he was performing this work on behalf of Mr. Depp, and that it was Mr. Depp who
told Mr. Waldman Amber’s abuse allegations were a hoax. For example, Mr. Waldman wrote to
one witness, “Johnny depp’s lawyer Adam waldman here.... [ know from Johnny, as with other
hoax claims where we have multiple eyewitnesses, that it was amber who assaulted Johnny.”
Att. 14.

As discussed above, this type of conduct is evidence of actual malice. Mr. Depp admits
that, in prosecuting her Counterclaim, “it is conceivable™ that Ms. Heard is entitled to introduce
evidence that Mr. Waldman was acting with actual malice or at Mr. Depp’s direction. Depp
Motion, at 1. “Because actual malice is a subjective inquiry, a plaintiff ‘is entitled to prove the

M

defendant’s state of mind through circumstantial evidence.”” Spirito v. Peninsula Airport

Comm’n, 2019 U.S. Dist. LEXIS 83880, at *14 (E.D. Va. Apr. 3, 2019) (citing Harte-Hanks
Comme 'ns, Inv. v. Connaughton, 491 U.S. 657, 668 (1989).) An important component of the

circumstantial evidence in this case is the out of court actions Mr. Waldman took on behalf of
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Mr. Depp that Mr. Depp was kept informed of, and about which Mr. Depp cheered Mr.
Waldman on from the sidelines. Ms. Heard is entitled to demonstrate to the jury that Mr. Depp,
by definition, knew that Mr. Waldman’s conduct as his agent was designed to defame and harm
Ms. Heard and her case, and therefore that such conduct is further evidence of malice.

Second, all of this conduct is evidence that that Mr. Waldman was acting as Mr. Depp’s
agent when he made the three defamatory headlines at issue, which Ms. Heard must prove to
prevail on her counterclaim. As detailed in Ms. Heard’s response to Mr. Depp’s motion for
summary judgment that the Court denied, Mr. Depp knew exactly what Mr. Waldman was doing
when he took actions related to this case. And at deposition of both Mr. Depp and Mr.
Waldman, Mr. Depp claimed privilege over questions related to whether Mr, Waldman was
acting as his agent, forcing Ms. Heard to demonstrate agency through other evidence such as that
detailed above. To the extent Mr. Depp will argue that Mr. Waldman was not his agent for the
purposes of the three defamatory statements he uttered, or suggest that Ms. Heard has not carried
her burden of proving agency, Ms. Heard is entitled to introduce evidence of the broad range of
conduct Mr. Waldman engaged in as Mr. Depp’s agent.

Finally, Mr. Depp should not be able to bury evidence of Mr. Waldman’s conduct simply
because he was “of record” in this litigation for a brief time. Much of Mr. Waldman’s conduct
had nothing to do with this litigation. For example, his perjury complaint against Ms. Heard
following the UK Judgment had no relation to this litigation (other than to try to harm Ms.
Heard). Rather, it was made so that he could tell the press (falsely) that the LAPD was
investigating Ms. Heard for perjury. His constant leaking of case related documents to social
media personalities serves no litigation-related purpose. Mr. Waldman engaged in this conduct

with Mr. Depp’s permission and encouragement. Having waged war out of court against Ms.
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Heard for years, Mr. Depp should not be permitted to bury the distasteful and plainly malicious
conduct of his chief advisor and agent.?

5. Mr. Depp’s Motion in Limine No. 16 to Defendant’s Trial Exhibit 178 Should Be Denied

Mr. Depp seeks to exclude Ms. Heard’s Trial Exhibit 178, highly relevant and probative
text messages between Mr. Depp and Paul Bettany (“Mr. Bettany™) in which Mr. Depp states
with no provocation from Mr. Bettany “Lets burn Amber!!!,” followed by stating “Let’s drown
her before we burn her!!! I will fuck her burnt corpse afterwards to make sure she is dead...”
Att. 15. Mr. Bettany also references a “punch” and proposes “drowning” Ms. Heard. Id Mr.
Depp’s Motion should be denied.

a. The Relevance and Probative Value is High

Exhibit 178 is clearly relevant to the issues at trial, and its probative value is high. In
these text messages, Mr. Depp makes statements about committing disgusting acts of violence
against Ms. Heard: burning Ms. Heard, drowning Ms. Heard before burning her, and then
wanting to “fuck [Ms. Heard’s] burnt corpse afterwards to make sure she is dead.” Att. 15.
Even Mr. Depp admits in his Motion that these text messages “discuss violence against Ms.
Heard,” and Mr. Depp committing physical and verbal abuse of Ms. Heard is the most relevant
factual evidence in the case for both Mr. Depp’s Complaint and Ms. Heard’s Counterclaim. Mr.
Depp is quite literally discussing his desire to not only burn and drown, and therefore kill, Ms.
Heard, but to then also “fuck her burnt corpse™ to ensure Ms. Heard is actually dead.

Mr. Depp seeks to avoid this obvious relevance by arguing that he and Mr. Bettany were

2 Mr. Depp limits his argument regarding prejudice outweighing probative value to the pro hac
vice issue. For Mr. Waldman’s other conduct, however, the probative value of such evidence in
showing actual malice and agency far outweighs any prejudicial effect of such evidence. And
any prejudice that results would not be unfair prejudice to Mr. Depp, since it is simply evidence
of the malice with which he has treated Ms. Heard for years. Va. R. Evid. 2:403.
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only “joking” about taking these disgusting actions against Ms. Heard and her deceased corpse,
but these are merely inferences that Mr. Depp Aopes the Jury will draw from these text messages,
and such inferences are only within the province of the Jury. Pease, 39 Va. App. at 354; (“What
inferences are to be drawn from proved facts is within the province of the jury™); Higginbotham,
216 Va. at 353.

Unsurprisingly, Mr. Depp cites to no authority supporting his belief that he can step into
the province of the Jury and define as a matter of law pre-trial that the Jury can only possibly
draw Mr. Depp’s preferred, and unlikely, inferences from these text messages, because the
authority is exactly the opposite. Andrews v. Commonwealth, 280 Va. 231, 261 (2010) (If
“conflicting inferences are to be drawn from a defendant's conduct, the determination of where
the truth lies is the province of the jury."); Pease, 39 Va. App. at 354-55 (“If
alternative inferences are possible, the jury resolves the differences and determines
which inferences are reasonably drawn.”).

Mr. Depp also attempts to argue the text messages are not relevant because Ms. Heard
did not explicitly claim that Mr. Depp ever tried “drown” or “burn her.” But just because Mr.
Depp proposed different methods of killing Ms. Heard through burning and drowning, and
fucking her burnt corpse, than the acts of violence he committed against Ms. Heard does not
mean these statements are not relevant. Moreover, the evidence does reveal Mr. Depp’s
propensity for committing violence through fire: Mr. Depp attempted to set fire to a painting
owned by Ms. Heard, and also burned himself with lit cigarettes. Att. 2, at 15-16, 19.

Mr. Depp also claims Ms. Heard alleged no incidents of violence during the June 2013
time frame. But this is simply not true, as Mr. Depp is well aware. Ms. Heard disclosed the

detailed facts of incidents of abuse and violence by Mr. Depp on March 8, March 12, March 18,
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March 21-22, 2013 and May-July 2013, all close in time or overlapping with these June 2013
text messages. Id, at 13-16, 19-22, 25. Ms. Heard even referenced these exact text messages
during the periods of these incidents of abuse. id. at 25. For all of these reasons, the probative
value of Exhibit 178 is high, and it should not be excluded on this basis.

b. The Relevance and Probative Value is not
Significantly Outweighed by the Dangers of Unfair Prejudice

Mr. Depp also argues that the risk of the Jury’s visceral reaction to Mr. Depp’s own
words exceeds their probative value. But a Rule 2:403 argument can only be successful if the
“probative value of the evidence is substantially outweighed by the danger of unfair prejudice or
the likelihood of confusing or misleading the trier of fact.” (emphasis added). Just because Mr.
Depp’s own language describing his desire to commit violence, murder, and commit unspeakable
acts to Ms. Heard’s corpse “has a prejudicial effect on” Mr. Depp does not result in that
prejudice being “unfair,” nor that the high probative value as described above is “substantially
outweighed” by this risk of unfair prejudice Lee, 290 Va. at 251 (2015); Egan, 290 Va. at 72-73
(noting that the jury’s mere “perception of the claims of a party is not unfair prejudice such that
its admission could be barred” under 2:403(a)).

Mr. Depp’s own comments about his desire to engage in these violent acts against Ms.
Heard are also not “unrelated to the elements of the claims and defenses in the pending case”-
they directly overlap with them. Lee, 290 Va. at 251.3 Mr. Depp’s Rule 2:403 argument also
relies on his initial argument that Trial Exhibit 178 has “non-existent probative value,” disposed

of in §(a) above. Bear in mind Mr. Depp has also alleged that not only was he not the aggressor,

3 Mr. Depp also strangely cites to the unpublished decision Colonna’s Ship Yard, Inc. v. Natural
Gas, Inc., despite the Court making no Rule 2:403 ruling in that case. 2021 Va. Unpub. LEXIS
33, at *3, *8 (Dec. 9, 2021) (“The Shipyard did not present any argument to challenge the circuit
court’s alternate ruling relying on undue prejudice,” requiring “affirm[ing] the trial court’
decision™).
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but instead was a passive, “Southern gentleman” in his treatment of Ms. Heard at all times, and
that Ms. Heard was the aggressor and the abuser. There is also another text message exchange
with Mr. Bettany, which provides context of the nature of exchanges between the two, where Mr.
Depp admits to having ingested large quantities of alcohol and cocaine, leading to his hurting the
one he loves. Att. 76.

Nor does Mr. Depp meet the principle that any prejudice is unfair because Exhibit 178
defines the “only way” the Jury may weigh and evaluate these text messages:

The discussion itself did not compel the jury to find for Defendants. To the contrary, the

vulnerability factors provided the jury with one possible way, not the only way, to

explain the facts before them. Even if prejudicial to some degree, the prejudice certainly

did not substantially outweigh the probative value of the evidence.
Harris v. Schirmer, 93 Va. Cir. 8, 37-38 (Roanoke 2016) (overruling relevance and prejudice
objections). Nor does Mr. Depp “demonstrate that the passions of the jury [would be] so
inflamed by the evidence that it [would] unquestionably led them to render a verdict on an
improper basis.” Id., at 33 (emphasis added). Mr. Depp remains free to present to the Jury his
theory that these text messages are only “jokes™ as one “possible way, [but] not the only way”
for the Jury to interpret and draw inferences this evidence, as long as he does so within the Rules
of Evidence, further eliminating any claim of unfair prejudice. Harris, 93 Va. Cir. at 37-38.

For these reasons, Mr. Depp has not met the high burden to succeed on a Rule 2:403
argument.

¢. Rule 2:404 Does Not Support Exclusion

Mr. Depp next argues that Exhibit 178 should be excluded because it is improper
character evidence under Rule 2:404. But Mr. Depp’s text messages with Mr. Bettany are not

even the type of “character evidence” governed by this Rule as this is not the case of a third-

party testifying to Mr. Depp’s “character or character trait,” but is instead Mr, Depp’s own
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statements revealing his state of mind regarding his desire to commit violence against Ms. Heard
by murdering her and sexual assaulting her “burnt corpse.” Mr. Depp further ignores the plain
language exceptions of Rule 2:404:
if the legitimate probative value of such proof outweighs its incidental prejudice, such
evidence is admissible if it tends to prove any relevant fact pertaining to the offense
charged, such as where it is relevant to show motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake, accident, or if they are part of a common
scheme or plan.
Va. 8. Ct. R, 2:404(b). Thus, the ultimate issue becomes whether such evidence of prior conduct
was sufficiently connected in time and circumstances as to be likely to characterize the victim's
conduct toward the defendant. Randolph v. Commonwealth, 190 Va. 256, 265 (1949).

First, as argued above, the relevance of these text messages is high and their probative
value is substantially greater than the risk of any unfair prejudice, meeting the ﬁrs-t prong of this
exception. Harrell v. Woodson, 233 Va. 117, 122 (1987) ("Every fact, however remote or
insignificant, that tends to establish the probability or improbability of a fact in issue, is relevant,
and if otherwise admissible, should be admitted."). The Virginia Supreme Court has then held
that “[o]nce a nexus for relevancy of prior conduct has been established, as here, the issue of
remoteness concerns the weight of the evidence and the credibility of the witnesses, both of
which were within the province of the jury,” and to “bar such evidence altogether was error
Barnes v. Commonwealth, 214 Va. 24, 26 (1973) (holding that the evidentiary weight to afford
“the decedent’s turbulent nature five years before” was within the province of the jury);
Christian v. Commonwealth, 202 Va. App. LEXIS 711, at *9 (Va. Ct. App. Dec. 3, 2002).

Second, these text messages tend to prove relevant facts pertaining to the offense- Mr.

Depp’s abuse of Ms. Heard in 2013 and beyond. Commonwealth v. Blowe, 105 Va. Cir. 135,

140 (Norfolk 2020) (may be admitted if it "tends to prove any fact in issue" in the case”) (citing
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fo Spencer v. Commonwealth, 240 Va. 78, 89 (1990)). If evidence of other conduct is relevant
"to prove any element or fact in issue at trial, it should be admitted, whether or not it tends to
show the [accused] guilty of another crime." Parnell v. Commonwealth, 15 Va. App. 342, 348
(1992). This determination turns upon an inquiry as to whether these acts of the victim are
sufficiently recent and connected in time, place, and circumstance with the crime. Randolph, 190
Va. at 265 (1949) (citing to Commonwealith v. Cromwell, 101 Va. Cir. 218, 219 (Chesapeake
2019)).

Here, these text messages directly reference Mr. Depp’s desire to commit horrible
violence, including murder and corpse mutilation, against Ms. Heard- the same person who Mr.
Depp must prove he committed no abuse against, and during the same time period Mr. Depp
must prove he did not commit it. In Scates v. Commonwealth, the Court further explained that:

Evidence of other offenses is admitted if it shows the conduct and fecling of the accused

toward his victim, if it establishes their prior relations, or if it tends to prove any relevant

element of the offense charged. Such evidence is permissible in cases where the motive,
intent or knowledge of the accused is involved, or where the evidence is connected with
or leads up to the offense for which the accused is on trial. Also, testimony of other
crimes is admissible where the other crimes constitute a part of the general scheme of
which the crime charged is a part.
262 Va. 757, 761 (2001); Kirkpatrick v. Commonwealth, 211 Va. 269, 272 (1970). The Supreme
Court of Virginia has also repeatedly upheld the admission of prior sexual incidents between a
defendant and the victim he or she is charged with assaulting- a situation similar to this case.
See, e.g., Herronv. Commonwealth, 208 Va. 326, 327 (1967); Brown v. Commonwealth, 208 Va.
512, 516-17 (1968); Ryan v. Commonwealth, 219 Va. 439, 447 (1978); Moore v.
Commonwealth, 222 Va. 72, 77 (1981); Freeman v. Commonwealth, 223 Va. 301, 313-14
(1982).

Additionally, Mr. Depp’s Complaint for defamation further renders his character as an
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essential “element of the charge.” In Schafer v. Time, Inc. the 11" Circuit Court of Appeals
specifically addressed defamation and held that “A charge of defamation or libel commonly
makes damage to the victim’s reputation or character an essential element of the case,” and since
“the plaintiff’s character is substantively at issue in a libel case...Rule 405(b) permits the
admission of evidence regarding specific instances of the plaintiff’s conduct on that issue. 142
F.3d 1361, 1371 (11 Cir. 1998) (ultimately holding that “Given the plain language of Rule
405(b), Schafer’s arguments that specific acts remain inadmissible to prove character in an action
for libel are unpersuasive.”).

Mr. Depp relies on Commonwealth v. Minor, but that ruling relied on “the specific
circumstances presented in this case,” which were that “the issue of consent concerns a victim’s
state of mind and is unique with regard to each individual victim.” 267 Va. 166, 176-77 (2004).
Here, we have the same victim of Mr. Depp’s abuse referenced in these text messages, and
during the same time period.

For all of these reasons, Mr. Depp’s motion in /imine to exclude Ms. Heard’s Trial
Exhibit 178 should be denied.

6. Mr. Depp’s Motion in Limine No. 5 to Exclude Testimony
Regarding Mr. Depp’s Prior Arrests and Incidents of Violence Should Be Denied

Atthe outset, Mr. Depp’s motion in limine to exclude testimony regarding prior arrests
and incidents of violence should be denied because it fails the specificity test by failing to define
or reference any specific testimony, trial exhibits, documents, or other specific evidence that it
seeks to exclude. McCarthy v. Atwood, 67 Va. Cir. 237, 241 (Portsmouth 2005) (“[U]nless the
moving party presents sufficient evidence at the time of the motion, and unless the issue is such
that it can be decided in advance, many pretrial rulings must await presentation of evidence in a

trial context.”™); Torkie-Tork v. Wyeth, 2010 U.S, Dist. LEXIS 121804, at *1 (E.D. Va. Nov. 15,
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2010) (deferring ruling on the motion in limine because “[t]he category of marketing and
promotional material is too broad and vague, and it is appropriate to consider this objection in
the context of specific evidentiary submissions and deposition designations.”); TV TVT Records
v. Island Def Jam Music Grp., 250 F. Supp. 2d 341, 344—45 (S.D.N.Y. 2003) (denying as
“impermissible a party seeking to “strike in shotgun fashion at whole topics and sources of
prospective evidence, out of context and before any specific objection against its proper
backdrop is raised”).

a. The Relevance and Probative Value is High

As to prior arrests of Mr. Depp, Ms. Heard does not seek to introduce evidence of the act
of Mr. Depp being arrested for any prior conduct before his relationship with Ms. Heard, but Mr.
Depp’s violent conduct and destruction of property remain relevant and admissible. Mr. Depp’s
generalized examples of his conduct resulting in arrests were for “property damage” and “a
physical altercation with a man while abroad.” But these are the exact types of conduct that Mr.
Depp must prove he did not engage in against Ms. Heard to prove his defamation claim, so the
relevance and probative value of Mr. Depp previously engaging in this conduct is high. Harrell,
233 Va. at 122 (“Every fact, however remote or insignificant, that tends to establish the
probability or improbability of a fact in issue, is relevant, and if otherwise admissible, should be
admitted.”).

b. Rule 2:404 Does Not Support Exclusion

Rule 2:404(b) includes that: if the legitimate probative value of such proof outweighs its
incidental prejudice, such evidence is admissible if it tends to prove any relevant fact pertaining
to the offense charged, such as where it is relevant to show motive, opportunity, intent,

preparation, plan, knowledge, identity, absence of mistake, accident, or if they are part of a
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common scheme or plan. And as the Virginia Supreme Court held in Barres, “[o]nce a nexus
for relevancy of prior conduct has been established, as here, the issue of remoteness concerns the
weight of the evidence and the credibility of the witnesses, both of which were within the
province of the jury,” and to “bar such evidence altogether was error. 214 Va. at 26. If evidence
of other conduct is relevant "to prove any element or fact in issue at trial, it should be admitted,
whether or not it tends to show the [accused] guilty of another crime." Parnell, 15 Va. App. at
348.

Additionally, Mr. Depp’s Complaint for defamation further renders his character as an
essential “element of the charge.” Schafer, 142 F.3d at 1371 (“A charge of defamation or libel
commonly makes damage to the victim’s reputation or character an essential element of the
case,” and since “the plaintiff’s character is substantively at issue in a libel case...Rule 405(b)
permits the admission of evidence regarding specific instances of the plaintiff’s conduct on that
issue.””). So Mr. Depp’s propensity and reputation to engage in violent and destructive conduct is
not only relevant to the liability aspect of his abuse of Ms. Heard, but is relevant to Mr. Depp’s
alleged damages to his reputation as well, making the evidence that Mr. Depp seeks to exclude in
generalized, “shotgun” fashion an essential “element of the charge.” And the degree of_
remoteness of this conduct concerns its weight, which is firmly within “the province of the jury,”
making it inappropriate for a pre-trial motion in limine. Barnes, 214 Va. at 26.

¢. The Relevance and Probative Value is Not
Significantly Qutweighed by the Dangers of Unfair Prejudice

Mr. Depp also argues that the probative value of this evidence is substantially outweighed
by the dangers of unfair prejudice, but does not explain why any prejudice is unfair. Egan, 290
Va. at 72-73 (noting that the jury’s mere “perception of the claims of a party is not unfair

prejudice such that its admission could be barred” under 2:403(a)). Mr. Depp’s argument also
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again relies on his claim that his prior violent and destructive conduct is “completely unrelated”
to the claims at issue in this case, despite its overlap with the abusive and violent conduct he
engaged in against Ms. Heard as argued above. So the probative value of that conduct is not
substantially outweighed by the danger of unfair prejudice.

For all of these reasons, Mr. Depp’s motion in limine no. 5 should be dented.
7. Mr. Depp’s Motion ir Limine No. 6 to Exclude Evidence

of Negative Social Media Traffic and Purported
“Russian” “Bot” Campaign Regarding Ms. Heard Should Be Denied

The premise of this Motion is that because Judge White dismissed Count III on
Demurrer, Ms. Heard cannot present testimony or evidence of any social media reactions or
campaigns carrying forth the Defamatory statements made by Mr. Waldman which resulted in
significant damage to Ms. Heard’s reputation. Since the premise is misplaced, the Motion
should be denied in its entirety. Ms. Heard alleged in 9 6-52 of her Counterclaim the specific
actions Mr. Depp and his attorney Adam Waldman engaged in an attempt to destroy her
reputation, including the negative social media campaigns and concerted, organized campaigns
including bots. In Count II — Defamation and Defamation Per Se, Ms. Heard repeated and
incorporated “by reference each and every allegation set forth in the above, as if fully set forth
herein.” 4 62.

Ms. Heard also pleaded Count III, Violation of Computer Crimes Act. The Court, in its
January 4, 2021 Letter Opinion, upheld the Defamation Count based on three statements, but
dismissed Count III. Significantly, the Court dismissed Count III because the Counterclaim
“fails to demonstrate that the social media accounts communicated obscene language, suggested
obscene acts, or threatened illegal or immoral acts” which were required under the second

element of the VCCA. Ltr. Opinion, at 8. The Court did not rule that Ms. Heard was prohibited
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from claiming that the Change.org petitions or social media accounts were used as a mechanism
to spread the defamatory statements.

Ms. Heard has presented significant evidence linking the spread of Mr, Waldman’s
statements to social media campaigns against her. First, Jessica Kovacevic, corporate designee
for William Morris Agency and Ms. Heard’s agent, testified to the media campaigns and
specifically the bots that were used against Ms. Heard. Att. 79, 3/1/22 Tr. of Dep. of Kovacevic,
at 91:3-92:20. Second, L’Oréal conducted an investigation into the social media attacks on Ms.
Heard, and reported significant evidence of an organized media campaign. Atts. 80-81. Two
experts connected the social media attacks to the damages and Mr. Waldman, Kathryn Arnold
and Ronald Schnell. These are specifically addressed in Defendant’s Opposition to Motion in
Limine No. 16 below, incorporated herein.

In summary, the Court determining that Ms. Heard did not plead that the social media
campaigns against her included obscenity does not preclude Ms. Heard from presenting evidence
that Mr. Waldman’s statements were spread through social media, to her detriment, and Mr.

Depp’s motion in limine no. 6 should be denied.

8. Mr. Depp’s Motion ir Limine No. 7
Regarding Prior Depositions of Tracey Jacobs Should Be Denied

a. Ms. Heard’s Designated Relevant Testimony from the Two Tracey Jacobs
Deposition Transcripts. and those Litigations Involved Relevant Subject Matter

In November 2020, Mr. Depp falsely represented to the Court, as he does now: “Having
been involved in all of those cases, Your Honor, I can say that none of those cases has anything
to do with Ms. Heard or alleged abuse by Ms. Heard or any other woman,” leading the Court to
deny the discovery sought by Ms. Heard. Att. 16, 11/20/20 Tr. at 15:9-12.

But then eight minutes into the deposition of Mr. Depp’s former talent agent Tracey
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Jacobs, Mr. Depp’s paralegal produced an unidentified document production with password

protection, labeled DEPP017, leaving out Ms. Heard’s primary paralegal in the case, and did not

disclose it was related to the then in-progress deposition of Tracey Jacobs. Att. 17. Ms. Heard’s

counsel Ms. Bredehoft, who was already in the process of deposing Ms. Jacobs, did not become

aware of this production during the deposition, and even if she had, could not reasonably have

read, much less marked and then used these documents. Yet Mr. Depp’s counsel Mr. Chew —

who represented Mr. Depp in BOTH of the prior depositions, had already reviewed these

transcripts and prepared them and related attached documents for Mr. Depp’s use in the

deposition. Had Ms. Heard had the same opportunity, she would have been able to elicit highly

relevant and damaging information:

Mr. Depp’s serious and worsening drug and alcohol use, lateness and not showing up
at all in filming, and movie studios’ unhappiness with Mr. Depp;

Significant financial issues surrounding some of the abuse Mr. Depp inflicted on Ms.
Heard,;

Ms. Jacobs® knowledge of issues relating to Mr. Depp’s conduct;

Ms. Jacobs testified that she believed Mr. Depp hit Ms. Heard based on “his behavior,
and his inconsistencies, and violent outbursts.”

Ms. Jacobs also testified that “more than a couple of times™ Mr. Depp was so angry at
Ms. Jacobs “to the point where it really concerned™ her, and that “these instances of
his anger seem[ed] to intensify as time went on.”;

Testifying that in the period of 2015 and 2016, Mr. Depp “was angry at everybody™;
Mr. Depp’s actions hurt Mr, Depp’s career;

Mr. Depp lied to the LAPD;

Mr. Depp appeared on TV drunk and stoned, to the point that Disney studio
executives called Ms. Jacobs asking “What the hell was wrong with your client?”;
These same issues appeared during the filming of Pirates 5, and Disney told Ms.
Jacobs the conduct was not “going to be tolerated,” Disney was “not going to put up
with this,” and that “there was no love between Johnny and Disney, given the Pirates
five sitnation.”

These topics are the testimony Ms. Heard included in her designations of these two prior

depositions, and sought leave to do so in her simultaneously-filed motion.
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b. The Court Deferred its Ultimate Ruling on Admissibility of these
Transcripts Until Trial, and Ms. Heard Had No Other
Opportunity to Depose Tracey Jacobs Due to Mr, Depp’s Counsel’s Conduct

Mr. Depp’s counsel was intentionally misleading during the deposition of Tracey Jacobs.
When Ms. Heard’s counsel objected to Mr. Depp’s use of the prior depositions and attendant
documents, Mr. Depp’s counsel, knowing they had been produced during the deposition, falsely
stated “they were all produced to your office prior fo this deposition. So you should, again,
check with them, because you got that and you got the deposition transcripts.” Att. 18, 1/18/21
Tr. at 162:11-15 (emphasis added); id. at 85:17-86:2 (MR. CHEW: That’s actually not true. You
should check with your office staff, Elaine... You’ve got everything.”).

But Mr. Depp’s counsel declined to reveal that the documents were produced affer the
deposition of Tracey Jacobs had begun, even though Mr. Depp’s counsel later admitted it
determined “[s]hortly before Ms. Jacobs® deposition, and in the course of preparing for same,”
that the deposition transcripts and exhibits were relevant, deciding to use them as exhibits at the
deposition, and having the documents already pre-marked for use in the deposition before they
were even produced. Att. 19.

Ms. Heard was and remains significantly and unfairly prejudiced by this conduct, as Ms.
Jacobs is a third-party California resident, and was not subject to further subpoena or deposition
in this case. While denying Ms. Heard’s earlier Motion, the Court recognized that:

I'm not going to make any pre-trial motions as far as designating portions of it or the

foundational objections. I'm just not going to do that at this point. I don't think that's a

proper thing to do when we're so far away from trial. That is something that might come

up later when we get closer to trial, but at this time, I'm not going to do that....the motion
to compel is denied. Whether or not authenticating parts of depositions, that has nothing

to do with the motion to compel. Whether or not we do that is something for pre-trial. I

assume we're going to be going through quite a few different depositions and there's

going to be arguments back and forth at that time.

Att. 20, 6/25/21 Tr., at 52:7-14, 53:21-54:6.
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Ms. Heard was able to obtain through Requests for Admissions the authenticity to
documents attached to the earlier depositions (Att. 21, Depp Supp. Resp. to 4™ RFAs), but there
was no other ;Jvay to obtain the same testimony given at the other depositions by Ms. Jacobs.
Thus, Ms. Heard requested the relief the Court deferred on until closer to trial, as quoted above,
and even as attached to Mr. Depp’s Motion despite Mr. Depp misleadingly claiming it was
explicitly denied. Att. 20, at 52:7-14, 53:21-54:6. So in her Motion Ms. Heard sought the
Court’s leave to designate pottions of the two prior deposition transcripts of Tracey Jacobs -
which Ms. Heard has already timely completed.?

Mr. Depp also now argues that California law permitted Ms. Heard to further question
Ms. Jacobs for a further three hours, citing Cal. Code of Civil Procedure § 2025.290(a). But Mr.
Depp is once again ignoring the positions he took throughout this case that he was entitled to
split the 7 hours of question time for all witnesses, and is now estopped from claiming otherwise.
Atts. 5,22. On January 19, 2021, Mr. Depp’s counsel stated by email:

“Mr. Depp is entitled to equal question time at all depositions of third-party witnesses,

and expressly reserves the right to do so. Consistent with long-established principles of

California law, as well as our prior representations to you...you should assume that Mr.

Depp may take up to half of the seven hours allotted for each deposition under CCP

2025.290.

Att. 22. At the deposition of Mr. Carino, Mr. Depp’s counsel again claimed: “pursuant to CCP

Section 2025.290A, a third-party witness is only required to sit for seven hours total....Because

we cross-designated, we’re entitled to as much time as you are... so now it’s our turn...it doesn’t

4 Mr. Depp had every opportunity to designate testimony from the two prior depositions of
Tracey Jacobs, and if the Court ultimately denied Ms. Heard’s motion or granted Mr. Depp’s
motion those designations would have then been moot. But Mr. Depp instead seeks to belatedly
designate such testimony on the eve of trial, which would then require Ms. Heard to prepare
objections and rebuttal designations, followed by the Court ruling on these designations and
objections in advance of trial. There is simply no time for this procedure, and Mr, Depp has
provided no explanation for not doing so.
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matter if you agree with it, that’s the law, Elaine. So it’s my turn to start asking questions now.”
Att. 5, 1/19/21 Tr. Dep. Carino, at 171:9-172:13. Mr. Depp’s Counsel then further stated:
Our contention is, plaintiff's contention is that because of the rule that provides only
seven hours for third-party witnesses that she was entitled to three and a half hours, and
that's concluded, and now we're entitled to our three and a half hours. Not only is that set
forth in the code, but it's also the agreement of the parties as indicated in previous
transcripts. And it was also confirmed by a fairly recent email from Mr. Moniz in my
office.
Id at 175:6-16. Mr. Depp’s counsel then demeaningly stated “I work under the presumption that
counsel knows the rules. I work under the presumption that counsel knows the agreements
reached between the parties even prior to them becoming counsel.” Id., at 178:16-21. Ms.
Jacobs was then deposed on January 28, 2021, nine days after this exchange. But once again,
Mr. Depp is now changing his position on these matters when it suits him to do so, despite his
own counsel’s statements confirming “the rules” and “the agreements reached between the
parties,” and should be estopped from these tactics and gamesmanship.

This argument also ignores the practical aspect of the situation — counsel for Ms. Heard
was unaware of the existence of relevant testimony from the other two depositions at the time
Ms. Heard took Ms. Jacobs’ deposition. Ms. Heard had no legal ability to bring Ms. Jacobs back
for further deposition — the subpoena was for that date and time. The conduct in concealing the
earlier testimony and evidence was because of Mr. Depp, not Ms. Jacobs. So there was not good
cause to move to compel further testimony from Ms. Jacobs in the California Courts. The only

reasonable avenue was to be able to use the prior testimony in the manner Ms. Heard is

requesting — through deposition designations.
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¢. Ms, Heard Satisfies the Conditions for Use of |

these Deposition Transcripts, and there is No Prejudice 1o Mr. Depp

Earlier in this case, Mr. Depp sought, and was granted by Judge White, the ability to use
the prior depositions of two LAPD police officers, because Ms. Heard’s prior counsel was
present for the depositions and therefore Ms. Heard was represented. Here, Mr. Chew,
representing Mr. Depp in both actions, was present for and took the two prior depositions of Ms.
Tracey Jacobs. Thus, by Mr. Depp’s own logic in requesting - and obtaining- this relief earlier in
this case, should apply equally here. There is no prejudice, because Mr. Depp was fully
represented in these depositions.

Mr. Depp also relies on Rule 1:7 to argue Ms. Heard should be prohibited from using
these deposition transcripts. First, as Mr. Depp admits Ms. Jacobs is located in California, so
more than 100 miles from this Courthouse. Va. S. Ct. R. 4:7(2)(4)(B); Burns v. Gagnon, 283 Va.
657, 680 (2012). Second, as explained above, the actions involved overlapping subject matter-
alleged damages to Mr. Depp’s career and who or what was the cause of those damages. Va. S.
Ct. R. 4:7(a)(7); Burns, 283 Va. at 680.

Third, the spirit of the “same parties” rule is to ensure that the party against whom the
deposition is offered is not prejudiced because their interests were represented at the prior
deposition that one party is attempting to offer into evidence. Bates v. Devers, 214 Va. 667, 671
(1974) (*The policy underlying mutuality is to insure a litigant that he will have a full and fair
day in court on any issue essential to an action in which he is a party.”). Mr. Depp was fully
represented at these prior depositions and his counsel asked Ms. Jacobs questions at both of
them, and is protected by Virginia’s Rules of Evidence regarding Ms. Jacobs’ testimony that will

ultimately be presented at trial.
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Additionally, Rule 4:7 further provides that “upon application and notice, that such
exceptional circumstances exist as to make it desirable, in the interest of justice and with due
regard to the importance of presenting the testimony of witnesses orally in open court, to allow
the deposition to be used.” Va. S. Ct. R. 4:7(a)(4)(F). As argued above, those “interests of
justice” exist here because of Mr. Depp’s conduct Ms. Heard was prevented from examining Ms.
Jacobs on the matters summarized above, along with Mr. Depp’s repeatedly confirmed position
that Ms. Jacobs was only subject to seven hours of deposition and Mr. Depp was entitled to half
of that time.

For all of these reasons, Mr. Depp’s motion in limine no. 5 should be denied, and Ms.
Heard’s motion in limine on this topic (No. 5) should be granted.

9. Mr. Depp’s Motion in Limine No. 8 Regarding
References to Other Litigations Involving Mr. Depp Should Be Denied

Mr. Depp’s prior litigations described in his eighth Motion in Limine (the “Other
Litigations™) are highly relevant to whether the Op-Ed “tends to injure one’s reputation in the
common estimation of mankind . . .”—an essential element of Mr. Depp’s case—in addition to
damages, and admissible under the Virginia Rules of Evidence.

a. Mr. Depp’s Prior Litigations Are Relevant to this Case

The four litigations referenced by Mr. Depp (the “Other Litigations™) are highly relevant
to Mr. Depp’s reputation, which he has put at issue, and Ms. Heard’s defenses. Ms. Heard has
asserted that any alleged injuries to Mr. Depp’s career and reputation “were not caused by
Defendant, but were instead caused by Plaintiff’s negligence, conduct, actions, or inactions, or

were as a result of other alternative causes, or a combination thereof,” (dnswer and Grounds of
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Defense at 29 § 6), and his conduct and actions include his entanglement in multiple lawsuits
with his employees, lawyers, and coworkers.

Furthermore, this Court previously overruled Mr. Depp’s objections that the Other
Litigations were “irrelevant.” See Att. 23., Aug. 19, 2021 Order. In addition, Mr. Depp’s agent
has testified the Other Litigations with which Mr. Depp was embroiled, all of which were
initiated prior to the publication of the Op-Ed, were damaging to Mr. Depp’s reputation and
career. Att. 5, Carino Tr. 39:7-42:4; 80:12-81:14. Mr. Depp even alleged in one of the Other
Litigations that his professional reputation had suffered as a result of those Defendants’ conduct,
not Mr. Heard’s. The Other Litigations would also be relevant to any amount of damages Mr.
Depp would be entitled to if the Op-Ed had any impact, and whether Mr. Depp failed to mitigate
his damages by filing lawsuits that impacted his career. Some of the Other Litigations are also
independently relevant for the specific allegations reflecting a pattern of verbal and physical
abuse by Mr. Depp.

i. The Mandel Litigation

In John C. Depp, I and Edward L White v. The Mandel Company, et al., Case No.
BC64882, filed on January 13, 2017 in the Superior Court of the State of California for Los
Angeles (the “Mandel Litigation™), Mr. Depp sued his former managers and attorneys for more
than $25 million for negligence, breach of fiduciary duties, and fraud, among other claims. Aftt.
24, Mandel Action Complaint. Mr. Depp testified that he believed they had stolen approximately
$650 million from him. Att. 25, Depp Tr. 223:5-13. Defendant The Mandel Company filed a
Cross-Complaint against Mr. Depp and his companies, Scaramanga Bros. and L.R.D.
Productions. The Mandel Company claimed that Mr. Depp was a lavish spender and that his

“expenses exceeded the additional earnings and profit participations he received.” The Cross-
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Complaint also alleged that when confronted about his spending Mr. Depp engaged in
“profanity-laced tirades where he abused the professionals surrounding him and claimed that he
would work harder to afford whatever new item he wanted to purchase.” Att. 26, Mandel Cross-
Complaint ¥ 68.

The Cross-Complaint alleges that Mr. Depp was on the verge of financial collapse in
2012 and had to borrow more to avoid a public financial crisis. /d § 15. Mr. Depp admitted that
he was facing significant financial issues in 2015 and 2016 as alleged in the Cross-Complaint.
Att. 25, Depp Tr. 222:20-223:9. He has also admitted many of the other Cross-Complaint
allegations, including that he spent over $5 million to blast from a specially made cannon the
ashes of Hunter over Aspen, Colorado and that he spent over $18 million to acquire and renovate
his yacht. Att. 25, Depp Tr. 232:15-233:14; 239:5-8. In 2015, Mr. Mandel spoke with Mr. Depp
that he would need to sell in chateaux in the South of France. Mr. Depp claims that Mr. Mandel
called him on his honeymoon with Ms. Heard to tell him to “start selling houses and things of

.that nature.” Att. 25, Depp Tr. 224:10-21.

The Mandel Complaint and Cross-Complaint—publicly filed records—are therefore
highly relevant to Mr. Depp’s state of mind during many of the instances of abuse, and in
particular any occurring on their honeymoon. In addition, the Mandel litigation is relevant to Mr.
Depp’s reputation for extreme behavior, quick anger, and impulsiveness. Dr. Spiegel is expected
to testify that anger and impulsiveness are risk factors to Intimate Partner Violence, so these
allegations regarding Mr. Depp’s reputation are germane to his analysis. Amber Heard is
specifically named in the Mandel Action, thus additionally implicating the relevance. The
Cross-Complaint states that Mr. Depp “routinely rejected advice from his professionals,” and

gives the example of Mr. Depp ignoring advice to obtain a pre-nup with Ms. Heard. The pre-nup
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issue is relevant in this action, as Mr. Depp and Ms. Heard disagree on whether Mr. Depp
wanted a pre-nup, the timing of any arguments on that, and the abuse that ensued.
it. The Bloom Litigation

In the John C. Depp, I, et al. v. Bloom Hergott Diemer Rosenthal Laviolette Feldman
Schenkman & Goodman, LLP, Jacob A. Bloom, and DOES 1-30, Case No. BC680066, filed on
October 17, 2017, in the Superior Court of the State of California for the County of Los Angeles
(Att. 27), Mr. Depp sued his former entertainment attorneys of over seventeen years. Mr. Depp
alleged that he “suffered harm to his professional reputation caused by the stigma associated with
a hard money loan.” Att. 28, Nos. 47 and 53, Plaintiff’s Supplemental Responses to
Interrogatories. In addition, Mr. Depp’s agent has testified that the Bloom litigation had a
negative impact on Mr. Depp’s career and reputation. Att. 5, Carino Tr. 80:12-81:14.

iii. The Brooks Litigation

In Greg “Rocky” Brooks v. John C. Depp, II, et al., Case No. BC713123, filed July 6,
2018 in the Superior Court of the State of California for the County of Los Angeles, Mr. Depp
was accused of assault and battery, among other claims, for attacking the location manager in the
set of a feature film in 2017. The Complaint alleges that Mr. Depp was attempting to direct an
extended version of a scene but the location manager was unable to obtain a required permit.
The Complaint states that when Plaintiff approached Mr. Depp to tell him about the permit he
knew “DEPP may become upset and feeling the need to protect himself, PLAINTIFF started
approaching the nearby, on-set LAPD officer . . . to get his assistance in relaying the message to
DEPP.” Att. 29, Brooks Complaint § 27. The Complaint further states:

28. Before PLAINTIFF could reach the LAPD Officer, DEPP accosted PLAINTIFF and

began attacking him, angrily screaming in his face “WHO THE FUCK ARE YOU? YOU
HAVE NO RIGHT TO TELL ME WHAT TO DO! ...
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30. The altercation continued with Depp screaming “I DON’T GIVE A FUCK WHO
YOU ARE AND YOU CAN’T TELL ME WHAT TO DO!

31. At the same, while screaming at PLAINTIFF, DEPP angrily and forcefully punched
PLAINTIFF twice in the lower left of his rib cage and causing pain.

32. Despite having just been punched in the side, PLAINTIFF maintained his composure.
When PLAINTIFF did not react to DEPP’s satisfaction after being punched, DEPP yelled
“T WILL GIVE YOU ONE HUNDRED THOUSAND DOLLARS TO PUNCH ME IN
THE FACE RIGHT NOW!” PLAINTIFF still did not react and DEPP continued to

scream and berate him in front of a set full of people until DEPP’s own bodyguards
physically removed DEPP from the scene.

This ongoing litigation is relevant to damage to Mr. Depp’s reputation and career. In particular,
it demonstrates Mr. Depp already had a reputation as a violent man who engaged in both verbal
and physical abuse prior to the publication of the Op-Ed. Mr. Depp’s publicist testified that this
litigation generated a lot of press. Att. 30, Baum Tr. 86:5-91:9.

In addition, it is probative of his violent acts against Ms. Heard and admissible under
Rule 2:405, which permits evidence of “specific instances of conduct” in “cases in which a
character trait of a person is an essential element of a charge.” Mr. Depp has alleged that Ms,
Heard’s allegations of violence damaged his reputation, so specific instances of prior violent acts
are admissible. Va. 8. Ct. R. 2:405; McMinn v. Rounds, 267 Va. 277, 281 (2004) (applying
criminal rule of applicable to use of character evidence to show who was the aggressor in a civil
case involving self-defense). Mr. Depp has also suggested that he will be asserting that his
violent acts were in self-defense, so specific instances of prior violence are admissible to rebut
such testimony. See Att. 31, Cowan Tr. 240:14-241:6.

iv. The Sanchez and Arreola Litigation

In Eugene Arreola and Miguel Sanchez v. John C. Depp, II, et al., No BC704539, filed

on May 1, 2018, two of Mr. Depp’s bodyguards sued Mr. Depp for violations of California’s

Labor Code and Business & Professions Code. The publicly filed Complaint contained
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allegations that in early 2016, Mr. Depp became increasingly “detached from the reality around
him” (Att. 32, § 16); “Plaintiffs were asked repeatedly to drive vehicles that contained illegal
substances open containers and minors” (Id., § 22); and “Often times Plaintiffs were forced to
protect Defendant Depp from himself and his vices while in public, becoming public caretakers
for him. An incident at a local nightclub involved Plaintiffs alerting Depp of illegal substances
visible on his face and person which preventing onlookers from noticing Depp’s condition” (Id.,
9 24). All of these allegations preceded the publication of the Op-Ed and form part of Ms.

Heard’s defense to Mr. Depp’s claim that the Op-Ed tended to harm his career and reputation.

b. Evidence of the Other Litigations is Highly Probative and Not Unfairly Prejudicial

All of the Other Litigation are highly probative of Ms. Heard’s defenses that the Op-Ed
did not cause reputational harm and that Mr. Depp suffered no damages from the Op-Ed, after
these litigations were filed, and instead, any damages would have been from these and other
causes. The admission of evidence related to the Other Litigations is not unfairly prejudicial
because Depp has placed his reputation at issue in this case, and while courts typically exclude
such evidence to show the “litigious nature” of a plaintiff, courts routinely permit admission of
evidence related to prior litigation where it is probative of an essential element of a claim or
reasons other than the propensity to sue. See, e.g., Buckley v. Mukasey, 538 F. 3d 306, 319 (4th
Cir. 2008) (prior litigation showed retaliatory animus); Gastineau v. Fleet Mortgage Corp., 137
F.3d 490, 495-96 (7th Cir. 1998) (prior litigation cast doubt on credibility and showed modus
operandi); Yates v. Sweet Potato Enters.,, 2013 U.S. Dist, LEXIS 109374, at *10-11 (N. D. Cal.
2013) (prior litigation relevant to credibility). As Mr. Depp correctly states in his Motion ir
Limine, “Ms. Heard has referenced these other litigations throughout the present action,” so he

should be well-prepared to present any evidence he has that the Other Litigations did not damage

43



his reputation. The unreported case from the U.S. District Court for-the Southern District of
New York, is inapposite because, unlike here, the prior lawsuits were not relevant to an essential
element of the case and were used to show the plaintiff was litigious. John Wiley & Sons, Inc. v.
Book Dog Books, LLC, 2017 U.S. Dist. LEXIS 223104, at *1 (S.D.N.Y. Dec. 8, 2017).

c. The Other Litigations are Admissible as Character Evidence in a Defamation Suit

In cases in which a character trait of a person is an essential element of a charge, claim,
or defense, proof may also be made of specific instances of conduct of such person on direct or
cross-examination. Va. 8. Ct. R. 2:405(b). Because Mr. Depp is alleging that his reputation was
harmed by allegations of violence in the Op-Ed published in 2018, Ms. Heard should be
permitted to confront him with other public accusations of violence and abuse. The allegations in
the Mandel Litigation and the Brooks Litigation are evidence of a series of instances of verbal
and physical abuse and are admissible on that independent ground. See McMinn, 267 Va. at 282
(“While evidence of a series of bad acts may collectively be admissible to establish poor
character, the conduct in a single incident is insufficient.”). As previously noted, the Brooks
Litigation may be used to rebut assertions of self-defense, Jd

Mr. Depp’s Motion in limine no. 8 Regarding References to Other Litigations Involving
Mr. Depp should be denied.

10. Mr. Depp’s Motion in Limine No. 9 to Exclude
References to Mr. Depp’s Spending Habits and Loans Should Be Denied

a. The Motion Lacks Specificity

Motions in limine must be sufficiently specific in defining the evidence they seek to
exclude, or else no ruling can be practically and clearly applied at trial. Torkie-Tork, 2010 U.S.

Dist. LEXIS 121804, at *1 (E.D. Va. Nov. 15, 2010); TVT Records, 250 F. Supp. 2d at 344-45.
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Mr. Depp seeks to exclude all evidence of his “spending habits and loans.” This request is vague
and overbroad. For example, it could include extravagant gifts Mr. Depp gave to Ms. Heard
while they were dating or married. The evidence at trial will show that after Mr. Depp abused
Ms. Heard while inebriated, he expressed remorse, promised to remain sober, and sometimes
gave Ms, Heard a gift, This evidence will assist the trier of fact in understanding why Mr. Heard
did not end their relationship until 2016 and should not be excluded as a result of Mr. Depp’s
overbroad motion in limine.

b. Evidence of Mr. Depp’s Excessive
Spending and Loans Is Relevant and Not Unfairly Prejudicial

“The scope of relevant evidence in Virginia is quite broad, as ‘[e]very fact, however
remote or insignificant, that tends to establish the probability or improbability of a fact in issue is
relevant.” Proffitt, 292 Va. at 634, If evidence “has any probative value, however slight—i.e., if
it has any tendency whatsoever to prove or disprove the point upon which it is introduced—it is
relevant.” Charles E. Friend & Kent Sinclair, The Law of Evidence in Virginia § 6-1, at 342 (7th
ed. 2012).

Several of the occasions on which Mr. Depp abused Ms. Heard coincided with periods
when Mr. Depp was under financial pressure. For example, in July 2013, Mr. Depp was upset
because, as a result of his poor finances, he had to sell his yacht. Att. 2, at 21-22. While Mr.
Depp and Ms. Heard were having a “goodbye hurrah™ on the yacht, Mr. Depp drank to excess
and grabbed Ms. Heard by the throat and held her up against a wall. Id. at 22. Similarly, before
Ms. Heard’s birthday party in April 2016, Mr. Depp told Ms. Heard he had a meeting with a
“money guy.” Id. at 57. At this meeting, Mr. Depp’s business manager informed Mr. Depp of his
dire financial condition. After the meeting, Mr. Depp arrived intoxicated at Ms. Heard’s birthday

party and assaulted her later that evening. Id. at 57-60.
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The evidence at trial will show that Mr. Depp attempted to cope with financial stress by
drinking and using drugs, and frequently abused Ms. Heard while he was inebriated. Therefore,
evidence of Mr. Depp’s spending and loans is relevant to show that he was, in fact, under stress
due to his finances. Such evidence is not unfairly prejudicial, given that it does not impugn Mr.
Depp’s character and it is not out of the ordinary for a movie star to live an extravagant lifestyle.
Lee, 290 Va. at 251 (explaining “unfair prejudice” is “the tendency of some proof to inflame the
passions of the trier of fact or to invite decision based upon a factor unrelated to the elements of
the claims and defenses in the pending case™).

In light of the probative value of Mr. Depp’s spending and loans and limited risk that this
evidence will be unfairly prejudicial, Mr. Depp’s motion ix limine no. 9 should be denied.

11. Mr. Depp’s Motion in Limine No. 10 to Exclude
All References to and Evidence Regarding Marilyn Manson Should Be Denied

Mr. Depp paints with a broad, undefined brush and seeks to exclude all “references to
and evidence regarding Marilyn Manson.” The Motion should be denied. First, the Motion
should be denied outright because it lacks specificity by failing to define or reference any
specific testimony, trial exhibits, documents, or other evidence that it seeks to exclude. Torkie-
Tork, 2010 U.S. Dist. LEXIS 121804, at *1; TVT Records, 250 F. Supp. 2d at 344-45.

Second, Mr. Depp lobs all sorts of accusations of the reasons Ms. Heard intends to
introduce evidence regarding Mr. Depp and Mr. Manson, but the real reasons Ms. Heard intends
to introduce this evidence is because of its relevance having nothing to do with any position that
“birds of a feather flock together.” Instead, Mr. Manson is referenced in highly relevant and
probative text messages between Ms. Heard and Mr. Depp’s sister Christi Dembrowski (“Ms.

Dembrowski™) in which Ms. Heard and Ms. Dembrowski are discussing Mr. Depp consuming
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amounts of drugs with Mr. Manson on February 3, 2014, and Ms. Heard being concerned for Mr.
Depp’s health and well-being, Att. 33,

While Mr. Depp denies going on these drug binges with Mr. Manson, his own text
messages tell a very different story- Mr. Depp would obtain drugs (“happy pills”) from Mr.
Manson’s assistant “Ryan,” Att. 34, at 1-2. These drug binges with Mr. Manson included the
days immediately before Ms. Heard arrived in Australia, and Mr. Depp continued on this drug
binge once Ms. Heard arrived in Australia. Att. 2, at 37. Mr. Depp’s own assistants also
believed that Mr. Depp associating and consuming drugs with Mr. Manson was not a good
influence on Mr. Depp. Att. 34, at 3; Att. 35, 2/24/22 Tr. Dep. Deuters, at 173:21-175:8. But
Mr. Depp intends to testify and argue through counsel at trial that he did not go on these drug
binges and did not consume drugs in Australia, and that “instead of supporting his sobriety, Ms.
Heard often encouraged Mr. Depp to drink and take drugs.” Att. 36, at 14-15. So Mr. Depp’s
attempts to exclude these text messages would improperly prevent Ms. Heard from rebutting this
testimony.

Additionally, contrary to Mr. Depp’s generalized statements, Mr. Manson also exchanged
relevant communications with Mr. Waldman regarding his claimed recollection of incidents of
abuse included in this lawsuit. Mr. Manson sent Mr. Waldman “photos and videos” that were
later produced in the litigation, and accused Ms. Heard of stating “girls need to know how to hit
aman.” Att. 38. Mr. Waldman then prepared and sent a draft Declaration to Mr. Manson that
included Mr. Manson’s purported knowledge related to the November 26, 2015 Thanksgiving
abuse incident. Att, 39. This draft Declaration directly conflicts with Ms. Heard’s account of
Mr. Depp abusing her at this same Thanksgiving evening by ripping her shirt, throwing her

around the room, throwing a wine glass and heavy decanter at her, and pushing her so that she
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fell back and hit her head on a brick wall resulting in injuries. Att. 2, at 50.

Mr. Depp also included text messages with Mr. Manson that reference Ms. Heard and
abuse in his own trial exhibits. Att. 37. Mr. Manson tells Mr. Depp “I got an amber 2.0 and
“Lindsay just pulled an amber on me....please delete,” to which Mr. Depp responds “I been
reading A LOT of material on that and sociopathic behavior...it is fucking real my brother!! My
ex-cunt is goddamn TEXTBOOK!!!.” [d. at 2-3. Mr. Manson then tells Mr, Depp “I gota
serious police amber type scenario with L’s family. I’m fucking stressing. I don’t know if you
are back but I need asylum somewhere because I think the cops might be headed my way,” and
that “Lindsay pulled an amber and she filed a police report,” and “She is pulling amber and the
cops are gonna show up to serve me a restraining order.” Id. at 5, 7. Again, it is Mr. Depp who
apparently intends to introduce this evidence through his own trial exhibits.

So Mr. Depp’s additional argument that Mr. Manson’s extraneous issues in his own life
mean Ms. Heard should be precluded form even referencing Mr. Manson, period, fares no better.
Mr. Depp does not even attempt to address why the probative value of the specific evidence in
Ms. Heard’s trial exhibits cited above, which Mr. Depp had access to before filing this Motion, is
substantially outweighed by the danger of unfair prejudice, despite citing an incorrect legal
standard. None of Ms. Heard’s evidence involves or comments on Mr. Manson’s own issues
regarding committing domestic violence, which Ms. Heard did not seek to introduce at trial. On
the contrary, Mr. Depp is the person who apparently intends to introduce this type of evidence
based on his own Exhibit 554- the communications between Mr. Depp and Mr. Manson
described above. Att. 37.

So Mr. Depp is engaging in a straw-man argument by inventing supposedly prejudicial

evidence that he claims Ms. Heard intends to introduce. There can be no prejudice to justify its
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exclusion under Rule 2:403, let alone that prejudice being unfair and substantially outweighing
the probative value of the above-described evidence. The only possible prejudicial effect,
though still not unfair prejudice, would be based on Mr. Depp’s Exhibit 554. Att. 37.

For these reasons, Mr. Depp’s motion in limine no. 10 to exclude “all references to and
evidence regarding Marilyn Manson™ should be denied.

12. Mr. Depp’s Motion in Limine No. 11 to
Exclude Deposition Testimony of Jacob Bloom Should Be Denied

a. Mr. Bloom’s Testimony Is Relevant and
Mr. Depp Failed to Meet his Burden to Show QOtherwise

“[E]very fact, however remote or insignificant, that tends to establish the probability or
improbability of a fact in issue is relevant.’” Proffitt, 292 Va. at 634. Mr. Depp claims Mr.,
Bloom has “nothing relevant to say,” but fails to address any of the testimony Ms. Heard seeks to
present. Mr. Bloom served as Mr. Depp’s attorney for almost two decades. He recalls Mr. Depp
having financial issues in January 2016, which coincides with an occasion where Mr. Depp hit
Ms. Heard in the face and “popped” her in the eye. Att. 68, at 24; Att. 69 at 55. The evidence at
trial will show that financial stress was a catalyst for Mr. Depp’s drinking and drug use, which,
in turn, precipitated violence against Ms. Heard. Cf. Holdaway Drugs, Inc. v. Braden, 582
S.W.2d 646, 651 (Ky. 1979) (*Proof of a motive is always relevant when attempting to prove
that someone committed a particular act.”).

Mr. Bloom’s testimony may also be used for impeachment. In Mr. Depp’s suit against
News Group Newspapers in the United Kingdom, he alleged that before Ms. Heard met him in
Australia in March 20135, “Ms, Heard had a conversation with [his] then lawyers, Bloom Hergott
who explained [his] intention to enter into a post-nuptial agreement. Att. 70, 9§ 62 2.2H.1. Ms.

Heard anticipates Mr. Depp will assert that Ms. Heard assaulted him in Australia because she
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was angry about the request for a post-nuptial agreement. But Mr. Bioom testified that he does
not recall any conversations with Ms. Heard about a post-nuptial agreement. Att. 68, at 61.
Additionally, Mr. Depp may testify that Mr. Bloom was involved with criminal charges related
to importing Ms. Heard and Mr. Depp’s dogs into Australia. See Att. 70, 9 137 (noting Mr. Depp
testified “Jake was involved” with this issue). Mr. Bloom testified that he never communicated
with Ms. Heard about the dogs® importation. Att. 68, at 62. If evidence of these charges is
admitted over Ms. Heard’s objection, then Mr. Bloom’s testimony may be used to impeach Mr.
Depp. Excluding Mr. Bloom’s testimony would be premature because the Court cannot
determine its probative value prior to the presentation of evidence at trial. In short, Mr. Depp has
failed to meet his “burden of demonstrating that the evidence [he seeks to exclude] is
inadmissible on any releve_mt ground.” ATK Space Sys., 99 Va. Cir. at 65.

b. Mr. Depp Has Presented No Evidence that Mr. Bloom Lacks Competence

Mr. Depp makes the outlandish contention that Mr. Bloom’s testimony shows he lacks
competence to serve as a witness. Rule 2:601(a) provides that “[e]very person is competent to be
a witness except as otherwise provided in other evidentiary principles, Rules of Court, Virginia
statutes, or common law.” The language of this rule “embodies a presumption that every
prospective witness is considered competent.” Charles E. Friend & Kent Sinclair, The Law of
Evidence in Virginia § 10-1]a], at 555 (7th ed. 2012); see also Hopkins v. Commonwealth, 230
Va. 280, 291-92 (1985) (“[T]he competency of the witness, [] depends on his capacity
accurately to observe, remember, and communicate facts,” [and] it is the role of the trial court in
the exercise of its discretion to determine the competency of witnesses.”).

Mr. Depp has not identified any basis for setting aside the presumption of competence.

He asserts, without any support whatsoever, that Mr. Bloom has been diagnosed with dementia.
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Absent evidence of this assertion, however, the Court cannot consider this alleged diagnosis. Mr.
Depp further claims that at Mr. Bloom’s deposition, he was unable to communicate about
relevant events, provide substantive answers, and recall questions posed to him. But Mr. Depp
fails to cite a single instance of this occurring that is reflected in the deposition transcript.

While Mr, Bloom’s testimony showed that he has difficulty remembering certain events,
that is not grounds for excluding his testimony altogether. “Lack of clear recollection may affect
the weight of a witness’s testimony, but it does not deprive it of all probative value.” Sell v.
Goldberg, 601 S.W.2d 665, 666 (Mo. Ct. App. 1980). And “the weight to be given to the
evidence and a determination of the witness’s credibility are matters for the fact finder to
decide.” Durant v. Commonwealth, 7 Va. App. 454, 46263 (1988).

Finally, “[a] general objection to the competency of a witness should be overruled if the
witness is competent for any purpose.” Charles E. Friend & Kent Sinclair, The Law of Evidence
in Virginia § 2-7[c], at 136 (7th ed. 2012). Mr. Depp seeks to exclude all of Mr. Bloom’s
testimony, and his general objection should be overruled. Alternatively, to the extent the Court
finds Mr. Bloom is not competent to testify to certain events, he should permitted to testify to

those he can recall.

c. Ms. Heard’s Counsel Did Not Harass Mr. Bloom During his Deposition

Mr. Depp maintains that “Ms. Heard’s counsel harassed Mr. Bloom with the same
question repeatedly in attempts to deceive Mr. Bloom.” The sole example he cites in support is
an attempt by Ms. Heard’s counsel to refresh Mr. Bloom’s memory with respect to when he
began representing Mr. Depp. Such behavior is not harassment and provides no basis for
excluding Mr. Bloom’s testimony.

For these reasons, Mr. Depp’s motion in limine no. 11 should be denied.
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13. Mr. Depp’s Motion in Limine No. 12
to Exclude Expert Testimony of Adam Bercovici Should Be Denied

Mr. Depp’s Motion in Limine No. 12 is substantially similar to his Motion in Limine No.
3. These Motions should be considered together for the reasons stated in support of Ms. Heard’s
Opposition to Motion in Limine No. 3. See supra. Like his prior Motion, the present Motion is
nothing more than a transparent effort to mislead the jury, in the hopes the jury will rely solely
on Officer Saenz’s and Hadden’s conclusions and records and/or the conclusions and records of
Officers Diener and Gatlin to substitute for the “truth” of what occurred on May 21, 2016,
without the jury knowing or learning that these officers failed to conduct a thorough, complete
and documented field investigation, as required by LAPD policy and procedure (and California
lav;r), and “ignored evidence and failed to reasonably determine (or document their reasonable
determination) that there was probable cause to conclude that a domestic violence crime had
been perpetrated upon Ms. Heard [by someone] on May 21, 2016 and that a further investigation
was required and appropriate,” pursuant to LAPD policy and procedure. Depp Motion No. 12,
Ex. A (Bercovici Expert Designation).

Mr. Depp’s arguments that Mr. Bercovici’s testimony is irrelevant invades the province
of the jury, or could be misleading are both disingenuous and belied by Mr. Depp’s own expert,
Rachael Frost, whom Mr. Depp put forward to “testify regarding whether the two set[s] of LAPD
officers followed policy, procedure and best practices based on California state law regarding
their dispatch and arrival to [Mr. Depp and Ms. Heard’s residence] on May 21, 2016.” Att. 67.

Notably, and despite Ms. Frost’s testimony set forth in Ms. Heard’s Opposition to Motion
in Limine No. 3, supra, Ms. Frost purports to conclude that “A Crime Had Not Occurred”
because “Officers Saenz and Hadden were unable to develop any information that a crime

occurred....” Id at 42-43. As reflected above, the only reason these Officers failed to “develop
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any information that a crime occurred,” is because they failed to follow LAPD policies and
procedures, and thereby “ignored evidence and failed to reasonably determine (or document
their reasonable determination) that there was probable cause to conclude that a domestic
violence crime had been perpetrated upon Ms. Heard [by someone] on May 21, 2016 and that a
further investigation was required and appropriate.” . Depp Motion No. 12, Ex. A (Bercovici
Expert Designation).

Mzr. Bercovici’s testimony and opinions are essential to place what the Officers did and
said (and what the Officers should have seen and done, if complying with policy and procedure)
in context for the jury to consider. This is essential to avoiding the substantial risk that the jury
will be misled by the fact that these Officers are expected to be trained and, in the absence of
contrary expert testimony, would likely be incorrectly presumed to have followed their training,
policies and procedures when they incorrectly concluded that there was a “verbal dispute™ only,
and there was no evidence of a crime supporting domestic violence that they saw or should have
seen. Cf. Frost Tr. at 251:12-14 (“But I do agree that a wine bottle on the floor and broken
glass, those are two things that if I’d walked through, I should have seen.”) (emphasis added).

If the jury agrees that the Officers should have seen and done what Mr. Bercovici opines
they should have seen and done (if complying with policy and procedure), and disagrees with
what Ms. Frost and/or with what the Officers contends they saw and did when fulfilling their
duties, the risks of mistake or confusion on the part of the jury will be minimized (rather than
exacerbated by excluding Mr. Bercovici).

The fact that Mr. Bercovici’s opinions will minimize (rather than exacerbate) confusion
for the jury is illustrated by Ms. Frost’s testimony. Even Ms. Frost agrees that the condition of

the property at the time Officers Saenz and Hadden were present contained evidence of property
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damage and evidence of a crime, but she contents she “can’t determine whether [the Officers, in
fact] saw the damage or not.” Att. 75, Tr. Dep. of. Frost at 210:19-20. Mr. Bercovici, in
contrast, opines the Officers should have seen this evidence, if they were following LAPD policy
and procedure. . Depp Motion No. 12, Ex. A (Bercovici Expert Designation).

Significantly, even Ms. Frost agrees with Mr. Bercovici that, if the jury were to conclude
that the Officers saw, or should have seen, what the record reflects with respect to Ms. Heard’s
injury and property damage at the time the first set of Officers were present, then:

[Ms. Frost] would agree with [Ms. Heard’s] expert[, Adam Bercovici], had
they seen that, they would have to do more than they did.

I would disagree with Detective Maria Sadanaga [the LAPD Domestic
Violence Coordinator] that if they saw property damage, it wouldn't have
anything to do with domestic violence. Because that -- if someone had damaged
their own property, because that's actually a crime.

People versus Wallace, since 2004, if you damage joint property, that specifically
is a crime.

So if [Officers Saenz and Hadden] had seen those things, they would have
had not just to write a report, but they would have had more requirement to
do than what they've done, I completely agree with that.

Q “Their domestic violence detective is mmcorrect™?

A The LAPD officer -- the LAPD department’s own domestic violence
investigator is incorrect. She said property damage at domestic violence cases,
you can break your own property. That is incorrect....

[11f we both own this phone, and I break that phone, then that is vandalism. And if
it's vandalism over $950, then it's a crime, because there's double property interest
in that....

And she misstated that. So [the LAPD’s] their own domestic violence
investigation specialist doesn’t quite understand the domestic violence law,
which is a little frustrating.

But that’s why 1 say, if they had seen those things, yes, they needed to do

more. But their statements are that they didn’t. And [ can’t sit here and opine that
they’re not telling the truth, when there's so many repercussions on them for lying
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under oath.

Att. 75, Tr. Dep. of. Frost at 211:23-212:13, 302:21-303:20 (emphasis added).

For the reasons stated above and in Opposition to Motion in Limine No. 3, the opinions
and testimony of Mr. Bercovici are essential to avoiding mistakes and confusion by the jury, and
will materially assist the trier of fact in resolving a significant issue: What did the Officers see
and/or what should the Officers have seen if they were complying with LAPD policy and
procedure and California law? Mr. Bercovici’s testimony is beyond the province of the jury, but
is essential to assisting the jury in appreciating the impact of LAPD policies and procedures
(which would not otherwise be known to the jury) and avoiding a mistaken assumption that the
Officers followed their training, policies and procedures without adequate information to test this
assumption. See Wyatt, 317 F.R.D. at 542 (finding policies relevant and probative and
recognizing that “compliance with [police] policies and procedures is a factor that may be
considered by the jury when evaluating whether [an officer] acted reasonably.”) (internal
citations omitted).

In addition,-as discussed in No. 3 above, the motivations of the Officers is highly relevant
to the jury in assessing their credibility, If the Officers did not comply with the policies,
procedures and rules of the LAPD, they would be subject to disciplinary action. This would be a
substantial motive for the LAPD Officers to be unable to recall injury and/or property damage, as
either would have required further investigation, as both experts opine, as do the LAPD PMKs
(Persons Most Knowledgeable) and even Officer Saenz and Hadden.

Mr. Bercovici’s expert opinions are, therefore, highly relevant and probative and
not, in any respect, unfairly prejudicial. Jd. His testimony pertains to LAPD policies and

procedures that are plainly not within the common knowledge of the jury, and his

55



testimony will assist the trier of fact to avoid confusion by placing the Officers testimony
of what they saw, heard and did, in the context of what was expected if these Officers
were conforming with LAPD training, policies and procedures. Jd Mr. Bercovici’s
opinions and testimony further serve to address and rebut Mr. Depp’s own expert, who
purports to “testify regarding whether the two set[s] of LAPD officers followed policy,
procedure and best practices based on California state law regarding their dispatch
and arrival [to Mr. Depp and Ms. Heard’s residence] on May 21, 2016.” Att. 67.

For the foregoing reasons, Mr. Depp’s Motions in Limine Nos. 3 and 12 should be
denied.

14. Mr. Depp’s Motion in Limine No. 13
to Exclude the Testimony of Ellen Barkin Should Be Denied

Mr. Depp’s request that the Court exclude in its entirety the testimony of Ellen Barkin is
inappropriate and premature. Ms. Heard has designated certain portions of Barkin’s testimony,
Mr. Depp has had an opportunity to object, and the Court will rule on those individual
objections. But Mr. Depp’s suggestion, without explanation, that the entirety of Ms. Barkin’s
testimony is irrelevant, inadmissible, and overly prejudicial is simply wrong. McCarthy, 67 Va.
Cir. at 241; Torkie-Tork, 2010 U.S. Dist. LEXIS 121804, at *1; TVT Records, 250 F. Supp. 2d at
344-45.

Mr. Depp wants to exclude Ms. Barkin’s testimony because she testified Mr. Depp threw
a wine bottle at her in a violent outburst. Although Mr. Depp downplays her testimony by
saying it was just a “toss,” he ignores her testimony that the assault originated because of a fight
Johnny was having with others in the room and “it was a toss...[a] throw” that he made from
across the room toward a group of people, that the bottle would have hurt her had it hit her, and

that she wasn’t shocked because of his violent nature. Att. 40. Barkin Dep. at 26-29.
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This testimony is relevant. Mr. Depp has repeatedly argued in this case that he isnot a
violent person and that he has never been violent toward women. Barkin’s testimony rebuts
those assertions that Mr. Depp has put at issue. It is therefore relevant under Va. R. Evid. 2:404
and 2:405. Moreover, because this is a defamation claim, evidence such as Barkin’s testimony is
appropriate. Schafer v. Time, Inc., 142 F.3d 1361, 1371-72 (11th Cir. 1998) (“a charge of
defamation or libel commonly makes damage to the victim’s reputation or character an essential
element of the case™); see also Johnson v. Pistilli, 1996 WL 587554, at *3 (N.D. I1L. 1996) (“It is
rare that character is an essential element. The typical example of such a case is defamation—
where injury to reputation must be proven.”).

Thus, Barkin’s testimony of her experiences of violence with Mr. Depp, which are
based on her own personal knowledge, are admissible. See Va. R. Evid. 405(b) (“In cases in
which a character trait of a person is an essential element of a charge, claim, or defense, proof
may also be made of specific instances of conduct of such person on direct or cross-
examination.).

Moreover, Mr. Depp fails to mention Ms. Barkin’s testimony about Mr. Depp’s excessive
drug use when she was dating him. Att. 40, Barkin Dep. at 21-23. Again, Mr. Depp has
claimed time and again, in deposition and through witnesses testifying on his behalf, that he does
not have a problem with drug and alcohol abuse. Obviously, Mr. Depp’s rampant drug and
alcohol abuse are a central part of this case, because he was often drunk and/or high when he
abused Ms. Heard. Mr. Depp cannot simultaneously deny his drug and alcohol abuse and then
seek to exclude testimony to the contrary.

For these reasons, the Court should deny Mr. Depp’s motion in limine to exclude in its

entirety the testimony of Ellen Barkin. To the extent there are specific pages and lines he wishes
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to exclude, he should make those arguments in conjunction with the deposition designations.
But for the reasons explained above, Ms. Barkin’s testimony is probative, relevant, and
admissible, and cannot be excluded by Mr. Depp in this shotgun, broad-brush fashion.

15. Mr. Depp’s Motion in Limine No. 14 to Exclude
Expert Testimony of Doctor David R. Spiegel Should Be Denied

Not only is Dr. Spiegel’s testimony relevant, his extensive work with and expertise on
perpetrators and victims of intimate partner violence (“IPV™) is critical to the jury’s
understanding risk factors and behaviors of perpetrators of IPV, including substance abuse, and
Dr. Spiegel has specialized knowledge of the effects of long-term substance abuse on memory.
Dr. Spiegel’s assessment is based on an extensive review of the record in this case, and the lack
of a personal assessment goes to the weight of his testimony—not admissibility.

a. Dr. Spiegel’s Testimony is Wholly Relevant,
and he Does Not Opine on Mr. Depp’s Medical Condition

Mr. Depp has taken Dr. Spiegel’s deposition testimony completely out of context.
Nowhere in Dr. Spiegel’s designation does it state that Dr. Spiegel will testify to Mr. Depp’s
“medical condition.” In fact, Dr. Spiegel’s designation states specifically that he is not making
any diagnosis, but observing behaviors that are consistent with perpetrators of intimate partner
violence. Att. 41, Dr. Spiegel Designation at 91. In his deposition, Dr. Spiegel was explaining
his direct observations of Mr. Depp’s impaired attention. Att. 42, Spiegel Tr. 55:9-15. A
representative example of what Dr. Spiegel observed concerning Mr. Depp’s impairment was
when Mr. Depp was asked how the use of alcohol and medications and nonprescription illegal or
recreational drugs impacted his short-term and long-term memory. Mr. Depp forgot what he was

talking about partway through his answer. Att. 43, Depp Tr. 953:3-21.
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According to Rule 2:702(a) of the Rules of the Supreme Court of Virginia, expert
testimony is admissible in a civil case when “scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or to determine a fact in issue.” Va. S. Ct.
R. 2:702(a). Certainly, Dr. Spiegel’s testimony regarding risk factors of IPV, which include
substance abuse, being a previous victim of physical and psychological abuse, impulsiveness,
narcissism, and attitudes accepting or justifying IPV, among others, is highly relevant to this
case, not within common knowledge, and would assist the trier of fact in understanding the wide
array of evidence that will be before them. Att. 41, at 79-86.

In addition, Dr. Spiegel is expected to testify that the record evidence demonstrates that
Mr. Depp has a history of using or overusing alcohol and controlled drugs, including cocaine,
ecstasy (MDMA), magic mushrooms and cannabis as well as certain prescribed drugs (notably
Oxycodone, Roxicodone or Roxies, Xanax and Adderall). Dr. Spiegel will further testify that the
record evidence reflects that while married to Ms. Heard, Mr. Depp experienced blackouts,
which are periods of time when the brain is not forming memories. Dr. Spiegel’s testimony
regarding potential memory loss is, critically, relevant to whether Mr. Depp accurately
remembers the events that transpired between him and Amber while he was taking a combination
of alcohol and other substances.

b. Dr. Spiegel’s Testimony is Grounded in Abundant Documentary and Video Evidence

Rule 2:703(a) provides, “In a civil action an expert witness may give testimony and
render an opinion or draw inference from facts, circumstances, or data made known to or
perceived by such witness at or before the hearing or trial during which the witness is called
upon to testify. . ..” As his Designation states, “Dr. Spiegel reviewed and relied upon the

relevant pleadings, videos, audios, pictures, text messages, emails, medical records, and other
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documents produced in discovery, testimony from the UK, and depositions.” Att. 41, at 74-75.
These documents are attached to Ms. Heard’s Third Supplemental Expert Witness Disclosure as
Exhibit 8. Mr. Depp refused to have an assessment by Dr. Spiegel, and now wishes to use his
refusal as a sword. Unfortunately for Mr. Depp, personal examination is not a requirement for
admissibility of his testimony. See loannis Kanellakopoulos v. Unimerica Life Ins. Co., 2018
U.S. Dist. LEXIS 27102, at *3-6 (N.D. Cal. Feb. 20, 2018) (admitting testimony regarding
Plaintiff's asserted cognitive impairment and need for assistance or verbal cueing without a
personal examination). The lack of personal examination “goes to the weight of the testimony
rather than its admissibility.” Id. at *6.

In addition, Courts have held that “the so-called ‘Goldwater rule’—an ethical rule that
appears to preclude psychiatrists from rendering opinions on the mental status of public
figures—{does not] appear to apply in this situation, at least not to bar testimony in court.” See
e.g., Simmons v. City of Chicago, 2018 U.S. Dist. LEXIS 26140, at *4 (N.D. Ill. Feb. 18, 2018);
State Farm Fire & Casualty Co. v. Wicka, 474 N.W.2d 324, 332, n.6 (MN 1991) (“the APA
standard referenced by the trial court does allow a psychiatrist to ethically testify regarding
another’s mental capacity without a personal examination.”). See additional discussion in
Defendant’s Motions in Limine at § 10(a)(i). Furthermore, as Dr. Spiegel’s Designation points
out, there are a wide variety of circumstances in the industry where a diagnosis without personal
examination and such practice is commonplace. Att. 41, at 89-90.

c. Dr. Spiegel’s Testimony Provides

Specialized Knowledges that Will Assist the Jury to Understand the Evidence

A jury is not equally competent to determine whether Mr. Depp has committed intimate
partner violence (IPV) to a medical degree of certainty as Dr. Spiegel, a psychiatrist who has

worked with victims and perpetrators of IPV for over thirty years. Rule 2:702 provides:

60



In a civil proceeding, if scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in the form of
an opinion or otherwise.

Va. S. Ct. R. 2:702(a)(i). “Expert testimony is admissible not only when scientific knowledge is
required, but when experience and observation in a special calling give the expert knowledge of
a subject beyond that of person of common knowledge and ordinary experience.” Online Res.
Corp. v. Lawlor, 285 Va. 40, 59 (2013). The behaviors associated with perpetrators of IPV and
the effects of long-term substance abuse on cognition and memory are beyond the common
knowledge of most jurors and will assist the jurors in processing the evidence in this case.

d. Mr. Depp Will Not Be Unfairly Prejudiced by Dr. Spiegel’s Testimony

Mr. Depp has summarily concluded that because Dr. Spiegel did not have the opportunity
to personally assess Mr. Depp, the probative value of his testimony will be substantially
outweighed by unfair prejudice. But this ignores the fact that Depp will have the opportunity to
cross-examine Dr. Spiegel at trial on the grounds for his opinions, and a jury is capable of
evaluating the weight of Dr. Spiegel’s testimony accordingly. It also ignores that Mr. Depp has
identified an opposing expert to counter Dr. Spiegel’s testimony, so Mr. Depp is in no way
unfairly prejudiced. Finally, it was Mr. Depp who declined, twice, to an examination by Dr.
Spiegel, so he cannot claim unfair prejudice.

For all of these reasons, Mr. Depp’s Motion to Exclude Expert Testimony of Doctor
David R. Spiegel should be denied.

16. Mr. Depp’s Motion in Limine No. 1S to Exclude
Expert Testimony of Ronald S. Schnell and Kathrvn Arnold Should Be Denied

Without citing to the expert designations or Mr. Schnell or Ms. Arnold’s depositions, Mr.
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Depp seeks to exclude Mr, Schell and Ms. Arnold’s entire testimony, claiming their opinions are
unconnected to Ms. Heard’s defamation claims. But it is clear in the expert designations and Mr.
Schnell’s and Ms. Arnold’s depositions that Mr. Schnell’s and Ms. Arnold’s opinions will assist
the jury in understanding the damages caused by Mr. Depp’s defamation.

a. Mr. Schnell’s and Ms. Arnold’s
Opinions are Extremely Relevant to the Issues in this Case

As the Court is aware, Ms. Heard’s defamation counterclaims are based on three
statements of Mr. Depp, through Adam Waldman. On April 8, 2020, Mr. Waldman stated to the
Daily Mail that “Amber Heard and her friends in the media use fake sexual violence allegations
as both a sword and shield, depending on their needs. They have selected some of her sexual
violence hoax ‘facts’ as the sword, inflicting them on the public and Mr. Depp.” Counterclaim,
45. Then on April 27, 2020, Mr. Depp, again using Mr, Waldman as his conduit, told the Daily
Mail that “Quite simply this was an ambush, a hoax. They set Mr. Depp up by calling the cops
but the first attempt didn’t do the trick. The officers came to the penthouses, thoroughly searched
and interviewed, and left after seeing no damage to face or property. So Amber and her friends
spilled a little wine and roughed the place up, got their stories straight under the direction of a
lawyer and publicist, and then placed a second call to 911.” Id. 4 46. Finally, on June, 24, 2020,
Mr. Depp, again through Mr. Waldman, falsely accused Ms. Heard in the Daily Mail of
committing an “abuse hoax” against Depp. Id. 9 48.

Ronald S. Schnell, an expert in the field of statistical and forensic analysis of social
media, and his firm, Berkley Research Group, conducted an investigation relating to posts on
social media, primarily Twitter, that contained and/or expressed negative comments and
negativity about Amber Heard, from the time of the first defamation statement, April 8, 2020,

through the present. Att. 44, at 26. Mr. Schnell testified that his statistical and forensic analysis
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expertise allowed him to analyze these posts on Twitter and to identify the number of negative
Tweets and hashtags, which is something a layperson cannot do. Att. 45, Tr. 73:1-4. Thus, Mr.
Schnell’s examination of negative Tweets about Ms. Heard from the date of Mr, Depp’s
defamation is directly relevant information that the jury would not be able to understand without
expert testimony.

As was further explained in the designation, “Mr. Schnell located and collected, and is
expected to testify, that there are over a million negative posts relating to Amber Heard from
April 8, 2020 through the present. Specifically, from the beginning of April 2020, until the end
of January 2021, there were 1,243,705 negative posts relating to Amber Heard, including one or
more of the tags #JusticeForJohnnyDepp, #AmberHeard[sAnAbuser, #AmberTurd, or
#WelustDontLikeYouAmber.” Att. 44, at 26-27. Mr. Schnell then explained how he connected
the Tweets to the defamation. He “performed searches within the Heard Hashtags for “Hoax,”
“Fake” and “Fraud” — the key words from the defamatory statement, “which found over 81,000
instances of these terms in tweets with the Heard Hashtags.” Id. at 32. This was a more proper
scientific analysis of the “key terms” which were actually identified by Mr. Depp’s purported
expert, Douglas Bania, who opined that if the key terms were “found in the Schnell API Data, it
could suggest the Tweets are related to the Daily Mail Articles or the Waldman Statements.” Att.
46, at 18-19. So both parties’ experts agree that these searches are relevant because they are
related to the Daily Mail Articles or the Waldman Statements.

Moreover, Mr. Schnell searched within the Tweets for Waldman and “Waldmignon” (as
in, a portmanteau of Waldman and Filet Mignon, in what is likely a reference to Adam
Waldman’s minions).” Att. 44, at 33. These terms were found within 25.77% of the Tweets, id.,

demonstrating the spread of the defamation. This information is directly relevant to Ms. Heard’s
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damages, and its probative value is high. Mr. Depp’s argument that this information is somehow
not relevant is simply not tenable.

Mr. Depp also argues that Ms. Arnold should be prohibited from testifying as to a “bot”
campaign on twitter because Mr. Schnell will not testify to a “bot™ campaign. But Ms. Arnold
testified that she will not testify to a “bot” campaign. Rather, she said that she will opine to Ms.
Heard’s damages based on a “coordinated Twitter campaign, a coordinated social media
campaign,” based on the findings of Mr. Schnell. Att. 47, Tr. 105:8-13. However, Ms. Arnold
acknowledged that the “bot” campaign was verified by Ms. Kovacevic, the corporate designee of
William Morris Agency and through a study by L’Oréal. Mr. Schnell explained in his deposition
that while he found that many of the Twitter accounts, “had an extraordinarily high bot score” he
could not confirm the accounts were bots, but “you can see that all of the hashtags are trending in
the same way at the same time, so that's the coordination that I'm talking about.” Att. 45, Tr.
27:18-19, 90:1-3. Mr. Schnell produced charts that demonstrated the negative hashtags would
spike at the same time. Att. 48. And far from testifying that there was no connection between
any of the Tweets and the statements by Mr. Waldman at issue, as Mr. Depp argues, when asked
“Did you form any opinion that any of these spikes were caused by the three Waldman
statements from the articles that we discussed carlier?”’ Mr. Schnell testified, “I believe I show
spikes relating to certain words that Mr. Bania said were Mr. Waldman's statements.” Att. 45,
Tr. 97:4-11. Thus, there is a clear connection between Mr. Schnell’s opinions and Ms. Arnold’s
opinions to the Counterclaims.

b. None of Mr. Schnell or Ms. Arnold’s Opinions Should be Excluded

There is no reason to exclude any of Mr. Schnell or Ms. Arnold’s opinions. In the expert

designation, it was disclosed that “based on the number of negative posts about Ms. Heard
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during this time on Twitter, a similar magnitude of negative comments would also be published
on Instagram and Reddit.” Att. 44, at 29. Mr. Schnell testified that “I did look at those other
platforms and saw, you know, similar patterns. And, again, those hashtags -- it's quite apparent
that those hashtags are being used in a negative context toward Ms. Heard. So considering that I
couldn't find any that were not, it's safe to say that on those other platforms, when people are
using those hashtags, it will be the same thing.” Att. 45, Tr. 75:21-76:6. Mr. Schnell testified that
based on his experience in the industry, “doing forensic analysis of these platforms that people
use hashtags the same way across them.” Thus, he found that based on review of the Twitter
hashtags, “[a] similar percentage of those posts that use those hashtags will be” on Instagram and
Redditt. Id. Tr. 77:1-78:21.

Mr. Schnell also analyzed tweets before the defamatory statements to determine the
magnitude of change in the negative hashtags over time. As part of that analysis, Mr. Schnell
determined that there was a sudden increase in the hashtag #AmberTurd on August 16-17, 2018.
Att. 44, at 30. While that increase was before the defamatory statements, it is part of Mr.
Schnell’s analysis of the Tweets over time as he needs to show what occurred both before and
after the first defamatory statement. There is no reason for this part of Mr. Schnell’s analysis to
be excluded, as the jury should understand his entire analysis.

Finally, Mr. Schnell’s analysis found that a Twitter post marketing the release of
Agquaman 2 received approximately 100 negative replies against Ms. Heard within 24 hours. Att.
44, at 30-31; Att. 45, Tr. 87:18-88:9. While Mr. Schnell cannot testify why each individual
person drafted the Tweets, without his analysis the jury would not be able to have this
information for the jury to make that determination. Expert testimony should be received into

evidence if the testimony will “aid the trier of fact in understanding the evidence,” Keesee v.
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Donigan, 259 Va. 157, 161-62 (2000), which is exactly what Mr. Schnell’s testimony provides.
There is no basis for any of Mr. Schnell’s opinions to be excluded.

With respect to Kathryn Amold’s opinions, they are based on independent research and
are unchanged by Mr. Schnell’s testimony. Ms. Arnold was able to independently verify,
through her own research, that social media was being used against Amber in an orchestrated
campaign to disseminate the defamatory statements. Att. 84, Designation, at 38; Att. 83, Arnold
Tr. 106:22-107:2.3 Arnold’s testimony demonstrates that Mr. Depp’s quibble is a matter of trivial
semantics: “Again, if we take out the word ‘bot campaign’ and we look at the tremendous
amount of negative social media that has been directed towards Ms. Heard, I still believe that
that had affected her career.” As Ms. Arnold’s designation states, the social media campaign to
disseminate the defamatory statements has affected Ms. Heard’s endorsements, like L’Oreal,
which has barely been able to utilize Ms. Heard for its advertising due to “significant pushback
and negative commentary on social media from their community, driven by Depp’s defamatory
statements . . .” Att, 85, at 43. Ms. Ms. Arnold further testified that her opinion remained
unchanged and is based, not only on Mr. Schnell’s research, but an “amalgam of material that
[she] read that referenced drama and negative social media,” which included deposition
testimony of Ms. Heard’s talent agent, emails between the agency and casting directors and
producers, and the testimony of Ms. Heard. Att. 85. Tr. 108:6-109:1. In particular, Ms. Arnold
testified;

Well, there were e-mails about the social media campaigns that were

coordinated negative campaigns coordinated against Amber based on the

statements. There was also a lot of conversation about they are very

supportive of Amber. They want to be able to work with her. They're
going to try to work with her. Maybe they'll use some of the shoot that

3 Ms. Amold’s independent research indicated that, in fact, a bot campaign was specifically used
to generate signatories to a “Remove Amber Heard from Aquaman 2” petition. J/d.
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they used, but not all of it, and in what context, they were unsure.
But it was a lot of cloudiness around what should have been a very
straightforward contract and -- and services to provide, that Amber was
supposed to provide.
Att. 85, Arnold Tr. 155:3-15. There is no basis for any of Ms. Armold’s opinion to be excluded.
In conclusion, Mr. Depp’s Motion to Exclude Expert Testimony of Ronald Schnell and
Kathryn Arnold should be denied.

17. Mr. Depp’s Motion in Limine No. 17 to
Exclude Defendant’s Trial E_:ghibits_Ssg & 582A Should Be Denied

In his Motion in Limine No. 17 to exclude Exhibits 582 and 582A, Mr. Depp moves for
the exclusion of evidence of domestic violence relating to incidents of the threatened or actual
extinguishment of Mr. Depp’s cigarette(s) on Ms. Heard. In Exhibit 582A, Ms. Heard states: “Go
put your fucking cigarettes out on someone else. You fucking have consequences for your
actions.” And Mr. Depp responds: “shut up fat-ass.”

a. Exhibits 582 and 582 A are Relevant and Admissible

Mr. Depp seeks to exclude evidence of domestic violence, which is directly at issue and
critical to Ms. Heard’s defense. Evidence of Mr. Depp attempting to extinguish a cigarette on
Amber (or aiming or throwing a cigarette toward Amber) is clearly evidence of domestic
violence, and is pertinent to Ms. Heard’s defense. Such evidence makes it more likely that Mr.
Depp threatened Ms. Heard with physical harm (burning), actually tried to or did hurt Ms. Heard,
or exhibited reckless disregard for hurting Ms. Heard. The evidence is also relevant to Ms.
Heard’s fear of potential violence and state of mind.

Because Mr. Depp cannot deny the relevance, Mr. Depp asserts arguments based on (a)

hearsay and (b) completeness, but both arguments fail. As a preliminary matter, Mr. Depp’s
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assertion of hearsay is premature at the motion in limine stage. See ATK Space Sys., 99 Va. Cir,
at 810-81 (where evidence “is relevant to prove many things other than the truth of its contents, it
is not inadmissible hearsay and should not be excluded at this point in the proceedings™). In
addition, several hearsay exceptions apply that would render the statements admissible including:
(1) admission by party-opponent; (2) present sense impression; (3) excited utterance; (4) then
existing mental, emotional, or physical condition. See Va. S. Ct. Rule 2:803.

Because Mr. Depp cannot deny the authenticity of the recording (in part because he was
present and his voice is clearly recognizable), Mr. Depp inappropriately challenges the tape
based on the rule of completeness. But Ms. Heard intends to play all relevant portions of the
tape. In addition, Ms. Heard has no objection to Mr. Depp playing the entire tape recording, if he
believes anything else may be relevant.

b. The Probative Value is Not Substantially Outweighed by Unfair Prejudice

The high probative value of Exhibits 582 and 582A is not substantially outweighed by
any unfair prejudice. The tape is unlikely to “inflame the passions of the trier of fact or to invite
decision based upon a factor unrelated to the elements of the claims and defenses in the pending
case.” Lee, 290 Va. at 251. The mere fact that the cigarette incident may be detrimental to Mr.
Depp’s case is not sufficient to cause unfair prejudice. See Powell, 267 Va. at 141 (the
requirement that “only ‘unfair’ prejudice may be considered refiects the fact that all probative
direct evidence generally has a prejudicial effect to the opposing party”). In fact, it is highly

relevant and clearly something the jury should hear.
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18. Mr. Depp’s Motion in Limine No. 18 to
Exclude Expert Testimony of Doctor Dawn M. Hughes Should Be Denied

Mr. Depp’s Motion to Exclude the Expert Testimony of Dr, Dawn Hughes requests a
blanket exclusion of her testimony based on cherry-picked sentences that were not her opinions,
or were partial sentences out of context, from the 25 page expert disclosure of Dr. Hughes. Dr.
Hughes, a Board-Certified Forensic Psychologist, with more than 25 years of clinical and
forensic experience, disclosed all of her work. She conducted an extensive series of tests on Ms.
Heard (Att. A at 7), conducted multiple interviews with Ms. Heard, her therapists and family
members, reviewed the medical and therapy notes, and the extensive evidence in this case, all set
forth in her Exhibits to the Designation. Dr. Hughes” deposition is being taken today for 7 hours.
Presumably Mr. Depp can flush out any issues and fully examine Dr. Hughes on her opinions,
including the bases for the opinions. Moreover, Dr. Hughes’s opinions are directly relevant to the
claims in this case, as it is disclosed on page 2 of her disclosures that “Dr. Hughes will testify as
to the psychological consequences on Amber Hear as a result of the ...statements (“defamatory
statements™) included in the Counterclaim, at Paragraphs 45-47, and at Exhibits F, G and H to
the Counterclaim....” Id, at 2., fn. 2. All of Dr. Hughes’s opinions have been disclosed and are
relevant to assist the jury. There is no basis to exclude any of Dr. Hughes’s opinions.

a. Dr. Hughes’s Does Not Opine to the Facts of What Occurred Between
Mr. Depp and Ms. Heard and is Based on Professional and Ethical Standards

Mr. Depp’s brief misrepresents and takes out of context what is actually Dr. Hughes’
opinions. In fact, NONE of the quotes from Mr. Depp’s brief are opinions of Dr. Hughes — they
are all statements Dr. Hughes recites based on what is being reported to her, which is entirely
appropriate under the Rules. In fact, Rule 2:703(a) provides “[i]n a civil action an expert witness

may give testimony and render an opinion or draw inference from facts, circumstances, or data
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made known to or perceived by such witness at or before the hearing or trial during which the
witness is called upon to testify. . . .”

As part of that opinion, Dr. Hughes necessarily needs to delve deeply into the issues of
domestic abuse and Intimate Partner Violence (“IPV™) in assessing Ms. Heard for trauma
associated with the allegations and how this would impact Ms. Heard. Thus, Dr. Hughes is not
testifying to the fact that anything happened, but is assessing what is being reported to her and if
true, the significance of that particular reporting. Of course, Mr. Depp’s counsel is free to cross
examine Dr. Hughes on each of these statements and the basis for the statements, but they are not
her specific listed Opinions.

In fact, Dr. Curry conducted very similar inquires, and that is how Mr. Depp justified
requesting a Rule 4:10 examination — to counter Dr. Hughes. But in sharp contrast to Dr. Curry,
who opined that Ms. Heard is a liar and the perpetrator, Dr. Hughes is not opining that IPV
occurred, but that Ms. Heard has symptoms consistent with an IPV victim — which is completely
within the realm of expert testimony in this case. Moreover, since Mr. Depp is attacking Amber
Heard’s credibility, expert testimony is permitted, and helpful, to assess from a clinical and
forensic perspective how people respond and report in these situations. Testimony will allow
jurors to “evaluate the alleged victim’s behavior” and “assess . . . credibility” by understanding
“how individuals generally react to sexual abuse.” United States v. Johnson, 860 F.3d 1133,
1140-41 (8% Cir. 2017); Horne v. State, 333 Ga. App. 353, 356 (Ga. 2015) (“[t]he battered
person syndrome is a complex area of human response and behavior. Therefore, expert testimony
must be admitted because it supplies an interpretation of the facts which differs from the

ordinary lay perception.”).
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As the expert designation disclosed, “Dr. Hughes’ expert testimony will seek to dispel
myths and misconceptions about intimate partner violence that are commonly held by lay
persons about what the persons in such a relationship ‘should’ do or ‘shouldn’t’ do, and why
these are not correct assumptions.” Att. 77, at 6. And Mr. Depp has offered no caselaw that
testimony as to a clinical explanation of the dynamics of intimate partner violence or domestic
abuse, and characteristics consistent or inconsistent with such issues are inadmissible — because
the caselaw allows such opinions.

Finally, Mr. Depp claims that Dr. Hughes’s opinions violate relevant professional
standards. This is based solely on the opinion of Dr. Curry. As the Virginia Supreme Court has
held, that is just a battle of experts, which is the province of the jury. Bailey v. Erdman, 2015 Va.
Unpub. LEXIS 14, 2015 Va, Unpub. LEXIS 14 *3 (Dec. 30, 2015) (“The issue of whether Dr.
Erdman deviated from the standard of care, therefore, was subject to conflicting opinions and
presented a classic ‘credibility battle’ among experts. ‘Conflicting expert opinions constitute a
question of face’ for the jury.”).

Further, as already briefed throughout, the fact that Dr. Hughes did not interview Mr.
Depp is not disqualifying. See Simmons v. City of Chicago, 2018 U.S. Dist. LEXIS 26140, at *3
(N.D. IlL. Feb. 18, 2018) (“the fact that Dr. Hanus did not examine Davianna does not preclude
him from offering an opinion that amounts to a diagnosis.”); loannis Kanellakopoulos v.
Unimerica Life Ins. Co., 2018 U.S. Dist. LEXIS 27102, at *3-6 (N.D. Cal. Feb. 20, 2018)
(admitting testimony regarding Plaintiff’s asserted cognitive impairment and need for assistance
or verbal cueing without a personal examination). It is also ethical. See Att. 78, at 35, Opinions
of the Ethics Committee on The Principles of Medical Ethics (2017) (“Question: A psychiatrist

testifies for the state in a criminal case about the competency of the defendant. The psychiatrist
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based the testimony on medical records and did not examine the defendant nor have the
defendant’s approval to render an opinion. Was this ethical? Answer: Yes.”).

b. There is No Basis to Exclude Dr. Hughes® CAPS-5 Testing

With respect to the CAPS-5, there is no reason why Dr. Hughes® testimony should be
excluded because it was disclosed on February 11, and Mr. Depp offers no basis. Dr. Curry was
permitted an extension to disclose her opinions until after the deadline for Mr. Depp’s experts.
When Dr. Curry provided her opinions, Dr. Hughes then responded and provided detailed
findings and the testing information. Again, the supposed “glaring deficiencies” is simply the
opinion of the opposing expert, and is once again, just a battle of the experts. Obviously, Dr.
Hughes should be ready to defend her CAPS-5 work, as should Dr. Curry. It is then for the jury
to decide how to judge that work.

¢. Dr. Hughes’s Testimony Helps the Jury

In Virginia, expert testimony cannot be excluded on the ground that it invades the jury’s
decision-making role on ultimate issues. In Va. Code § 8.01-401.3(B), the Virginia General
Assembly “legislatively abrogated the ‘opinion rule’ in civil proceedings.” Lafon v.
Commonweaith, 17 Va. App. 411, 420 n.2, (1993). As the statute makes clear, expert testimony
cannot be excluded solely because it involves “the ultimate issue™ or an opinion about facts
“critical to the resolution of the case.” R.K. Chevrolet, Inc. v. Hayden, 253 Va. 50, 57 (1997)
(quoting § 8.01-401.3(B)). The question is whether the expert testimony is needed. “Expert
testimony is admissible not only when scientific knowledge is required, but when experience and
observation in a special calling give the expert knowledge of a subject beyond that of person of
common knowledge and ordinary experience.” Online Res. Corp. v. Lawlor, 285 Va. 40, 59

(2013). Here, as described above, expert testimony on how victims of abuse respond, report, and
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react, is critical for the jury to understand to make determinations about credibility. There is no
basis to exclude Dr. Hughes’s testimony.

d. Dr. Hughes’s Testimony is Not Unfairly Prejudicial

Mr. Depp summarily concludes that the probative value of Dr. Hughes’s testimony will
be substantially outweighed by unfair prejudice. But this ignores the fact that Mr. Depp will have
the opportunity to cross-examine Dr. Hughes at trial on the grounds for her opinions, and a jury
is capable of evaluating the weight of Dr. Hughes’s testimony accordingly. It also ignores that
Mr. Depp has identified an opposing expert to counter Dr, Hughes’s testimony, so Mr. Depp is in
no way unfairly prejudiced.

For all of these reasons, Mr. Depp’s Motion to Exclude Expert Testimony of Doctor

Dawn M. Hughes should be denied.

19. Mr. Depp’s Motion in Limine No. 19 to
Exclude Expert Testimony of Julian Ackert Should Be Denied

a. Ms. Heard Has Not Violated the November 8 Forensic Discovery Order, Mr. Depp
and his Expert Witnesses Controlled the Entire Process, and the Current State of
Affairs is Due to the Choices, Demands, and Lack of Cooperation of Mr. Depp and

his Expert Witnesses

The Court has now ruled on this issue multiple times, yet Mr. Depp continues to repeat
his false and completely unsubstantiated theory that Ms. Heard’s photographs of her injuries
from Mr. Depp’s abuse are fake. This is without a scintilla of evidence, and after Mr. Depp’s
expert admitting, under oath, last week that he is unable to challenge the authenticity of any of
the photographs. This continuing pattern of motions for sanctions against Ms. Heard is clearly
because Mr. Depp is so desperate to exclude some of the most relevant and probative evidence
from the trial simply because it is damaging to his case.

Exactly as argued by Ms. Heard in opposing Mr. Depp’s March 4 motion, Ms. Heard has
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complied with every step of this Court’s November 8, 2021 Order, and any delays are solely the
fault of Mr, Depp’s team. Once the Order was issued, counsel for Ms, Heard provided the
inventory list that was ordered, and on November 19 began suggesting that both sides’ forensic
experts schedule a call to discuss the next procedures under the Order. Att. 49, at 8. Mr. Depp’s
team ignored that email, and two follow up emails, into December. Id. at 3-7. Mr, Depp’s
counsel then finally responded that their experts were not available for a call until December 6 or
7, and Ms. Heard’s expert witness Mr. Ackert grabbed the first date, because “he is anxious to
get this moving.” /d,, at 1-2. On that call, Mr. Depp’s experts complained of a very heavy
caseload and how busy they were, and scheduled the extraction — which they wanted to complete
in person, rather than by Zoom ~ for early January. See also Att. 54, at 4 (“1 have a number of
cases taking me on the road, and overseas, before the trial- so time is a commodity that is in very
short supply.™)

Because of COVID, Mr. Depp’s team then moved the extraction process back another
week, into January. Att. 50, at 1-2; Att. 51, 6. It then took Mr. Depp’s team another week to
respond to questions on the process. Att. 50 at 1. Despite these roadblocks by Mr. Depp’s team,
as of March 4 virtually all the photographs have been provided to Mr. Young for review, and Mr.
Young has finished reviewing over 8,680 images, with 5,292 images then provided to Depp’s
team, and the process continues. Atts. 49-51.

It was Mr. Depp who framed the broad scope of this forensic discovery review, by
demanding that the forensic imaging must include “all photographs of Ms. Heard taken during
the following time periods,” then defined as the “Extracted Data.” Att. 52. On February 9, Mr.
Young sent an email to counsel and the forensic experts outlining his understanding of the scope

of his engagement for this photograph review:
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My review is to identify photos that are relevant. For this purpose, if the photo does not
include an image of Ms. Heard it will be designated not relevant (e.g., photos of other
people or things). If the photo is of Ms. Heard but her face is obscured (e.g., completely
in shadow or completely hidden by her hair or some other object) it will be designated
not relevant. There are duplicates and I will try to identify those; all duplicates will be
designated relevant.

Att. 53, at 2. Asis apparent from this email, Mr. Young was attempting to manage the scope of

his assignment, and Ms. Heard did not interfere. Instead, Mr. Depp’s counsel defined and

confirmed the broad and duplicative scope of the forensic review they wanted:

Any photos of Ms. Heard are relevant — including if she is somewhat obscured in the

photos. Accordingly, please treat these photographs as relevant. We also do not see a

need for you to identify duplicates. Al photographs of Ms. Heard — duplicate or not — are

relevant.
Id at 1-2 (emphasis added). Mr. Young then responded by confirming “Understood. All photos
of Ms. Heard will be included as relevant.” Id. at 1. Mr. Neumeister also confirmed that “the
main task was to recover all the photos from the hard drive(s)- not just in specific areas, and sent
them on to Craig for review,” further confirming that “the above seems reasonable, though time
consuming.” Att. 54, at 4 (emphasis original). But Mr. Depp now complains that much of the
data that has been analyzed is irrelevant, and seeks to blame Ms. Heard.

But as both the Court and Mr. Depp are aware, and as re-confirmed by the above-cited
communications, Mr. Young was the only person who reviewed the Extracted Data for
“relevance” based on the Forensic Discovery Order and Mr, Depp’s counsel’s emails defining
that scope of relevance. Mr. Depp’s accusations are therefore at worst (and inappropriately)
accusing Mr. Young of not screening the photographs for relevance to Mr. Depp’s liking. Att.
55, 9 13 (“A fair percentage of these photographs are obviously not of Ms. Heard, including
photographs of purported property damage, Mr. Depp, and text messages. Per the Court’s

November 8, 2021 Order, Mr. Young was supposed to mark as irrelevant any photographs that
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were not of Ms. Heard™).

At best, Mr. Depp is complaining that Mr. Neumeister received an unmanageable volume
of data bases on the review whose scope was defined by Mr. Depp and conducted by Mr. Young.
Mr. Depp then levels further accusations at Mr. Young’s work, but again attempts to dress them
up as somehow Ms. Heard’s fault. /d., 97 7-9. Instead, Ms. Heard’s experts at all times
“work[ed] at your team’s direction and specifications for the photo recovery process on all
devices, so your team has been approving the workflows '(our team has been executing under
your team’s supervision). As such, I would expect that the main task and the location of photos
(highlighted in yellow below) has been implemented as your team identified and agreed to the
‘how.”” Att. 54, at 3; Att. 63, § 9 (“Mr. Neumeister and Mr. Erickson agreed to the software and
supervised the imaging of the devices...which included the devices that were imaged using
Cellebrite software in December 2021); Id. § 10 (“The extraction of relevant data, as defined in
the Forensic Order, was completed under the supervision of Mr. Neumeister and Mr. Erickson
using software that was agreed to by Mr. Neumeister).

Mr. Depp also attempts to blame Ms. Heard and her expert witness for the delays in the
photograph review process. But once again, this was caused by Mr. Depp and Mr. Neumeister’s
demands that Mr. Young use a specific software, Cellebrite, to conduct this review and by using
specific hardware which Mr. Neumeister simultaneously refused to provide to Mr. Young:

* On February 18, Mr. Ackert emailed Mr. Neumeister to discuss the issues Mr. Young
was encountering using Cellebrite, causing loss of work due to Cellebrite crashing, and
reminded Mr. Neumeister that Ids “originally suggested a review protocol that did not use
Cellebrite reader and would be amenable to hearing other review workflow suggestions.”
Att. 56, at 13.

o Instead of working to address this, Mr. Neumeister responded in degrading fashion that
“Cellebrite reader is fairly straight forward and is used by most attorneys reviewing cell

phone data. 1 do not know the power of Mr. Young’s system, but we did make
recommendations as to a minimum system.” Jd. at 12.
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e Mr. Ackert then proposed another solution “in the interest of time”- that Mr.
Neumeister’s firm “provide a machine with the configurations you specified below that
could be provided to Mr. Young,” which Mr. Neumeister then refused to provide based
on an “insurance prospective” issue “if something goes sideways,” while simultaneously
and again in degrading terms demanded that Ids provide Mr, Young with the very
hardware he had just refused to provide. I/d. at 10-11.

o Mr. Ackert then followed up commenting that just like Mr, Neumeister’s firm, “Ids does
not have that kind of equipment available for Mr. Young,” and again suggested
alternatives because “it seems neither expert can effectively support your request for Mr.
Young’s review of images using Cellebrite reader.” Id. at 10.

¢ Mr. Young then responded by confirming that “the problem is the instability of the
Cellebrite application. During the past week, it crashed on me twice causing the loss of
several hours of work.” Id at 9. Ms. Heard’s experts then assisted Mr. Young by

providing “technical input from Tyler Swasy” to “save[] the sessions periodically.” Id at
9.

As this record reveals, all of these delays and technical issues were caused by Mr. Depp and his
expert’s demands that Mr. Young use specific software while simultaneously refusing to provide
the necessary hardware. Id. Ms. Heard’s expert witness repeatedly attempted to resolve and
speed up these issues, and on February 21 again attempted to apply “additional filtering that may
speed up Mr. Young’s review process.” Id. at 4-5. Mr. Young then communicated the time
difficulties he was having due to the volume of Extracted Data, again demanded and defined by
Mr. Depp, and in even further cooperation readily agreed to Mr. Young seeking the assistance of
an Associate at his law firm to help accelerate the review process. Id. at 1-4. Mr. Young also
further confirmed Ms. Heard’s experts helpful assistance in speeding up his review process. Att.
54, at 2 (“For what it my (sic) be worth here, Tyler shared with me some techniques which have
significantly sped up my review™).

Mr. Depp then falsely accused Ms. Heard’s forensic expert or using “unlicensed

software.” As to Microsoft Excel, this program was never used by iDiscovery Solutions (“iDS”),

77



Mr. Ackert’s firm, for forensic imaging as it is not forensic imaging software, and is instead
merely a presentation tool to display data already taken from forensic images. Att. 63, at | 8.
Additionally, all technologies and software used by Ids are licensed, including the Cellebrite
imaging software for which Ids has been a licensed used for over a decade. Id., 9.

At ro point until this new Declaration did “Mr. Neumeister or Mr. Erickson...indicate
that there was an issue with the software [Mr. Ackert] used to image the devices at the time of
imaging, nor did they indicate that there was an issue with the software [Mr. Ackert] used to
extract relevant data at the time of extraction. Jd ] 10. Nor did Mr, Neumeister or Mr. Erickson
indicate any “issues, allegations, or concerns” regarding these new and false allegations during
any of their extensive communications with Mr. Ackert in February 2022 or since. Id. at {10.

Contrary to this record summarized above and supported by specific communications
addressing each aspect of this timeline, Mr. Depp again declines to support his wild accusations
against Ms. Heard and her expert witness with a single communication or document; they are
nothing more than Mr. Depp’s counsel’s frustration with the end result of the forensic imaging
and review. Mr. Depp’s naked accusations are outrageous and misdirected projection, with the
real motivation being that Mr. Depp and Mr. Neumeister are frustrated by their inability to find
evidence of falsification and being overwhelmed with the volume of fruits from the tree they
shook.

b. Mr. Depp’s Motion is Premature, and there is No Legal or Factual Basis to Strike
Mr. Ackert’s Expert Opinions Supporting the Authenticity of Ms. Heard’s Data

First, Mr. Depp’s Motion is premature and should be denied outright because Mr. Ackert
has not even had the opportunity to serve an Expert Disclosure in Opposition to a full and
complete disclosure from Mr. Neumeister, as Mr. Neumeister has failed to produce one.

Following Ms. Heard’s attempts to resolve this issue, Mr. Depp finally agreed to produce a full
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and complete expert disclosure for Mr. Neumeister by Friday, April 1,2022. Att. 57. Because
of this delay, Mr. Ackert will then have to work diligently to produce an Opposition Expert
Disclosure, followed by both Mr. Neumeister and Mr. Ackert appearing for deposition.

Courts have also found motions in limine premature when the maotion is “based solely on
the representations of the attorneys and the designation of the parties’ expert witnesses,” where
the court did not know “what evidence will be presented at the trial” or “what arguments the
parties will make in stating the reasons why the jury should find in their favor.” Mangum, 102
Va. Cir. 20, 25-28 (Rappahannock 2019). Here, Mr. Depp has not even produced a full and
complete Expert Disclosure, so the facts are even more extreme than those in Magnum. Mr.
Depp also ignores to date, Mr. Neumeister has failed to identify a single specific piece of
multimedia or evidence that he contends is manipulated or fabricated. As supported by Mr.
Ackert,

I understand that as of March 22, 2022, Mr. Neumeister has received over

58,000 images. To date, Mr. Neumeister has not identified one single photograph with

specificity to support any of his statements, opinions, or allegations. Instead, Mr.

Neumeister has only identified photographs generally. For example, in paragraph 14 he

identifies twelve photographs that “visually look the same,” but does not identify any of

these 14 photographs by evidence 1D, hash value, or any other unique identifier. As such,

I am unable to opine as to whether the unidentified photographs should or should not

hash with one another, nor am I able to determine whether these photographs have been

identified for bates stamp production and/or trial exhibits by counsel for Ms. Heard
Att. 63,9 11. Yet Mr. Ackert opining that Ms. Heard’s multimedia productions are authentic
and that Mr. Ackert “will supplement within a reasonable period of time after Mr. Neumeister
concludes his review and provides his opinions and bases for his opinions™ should somehow lead
to Mr. Ackert being precluded from testifying? On these bases alone, Mr. Depp’s motion should

be denied.

Second, Mr. Depp argues that Mr. Ackert’s expert opinions should be struck because Mr.
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Neumeister has not completed his forensic review of the newly-imaged devices, so Mr. Ackert
has also not completed his review of the same. But Mr. Depp also simultaneously claims that
“Mr. Neumeister has opined that the basic metadata” of images produced by Ms. Heard indicates
the photographs went through a photo-editing application called Photo3 (notwithstanding that
Mr. Neumeister has never identified what “Photo3” even is), so Mr. Ackert’s opinion should be
“viewed with extreme skepticism.” Thus, Mr. Depp is simultaneously arguing that Mr. Ackert’s
expert opinions should be struck because Mr, Neumeister has not completed his review of the
Extracted Data so Mr. Ackert cannot have any valid opinions, while simultaneously using Mr.
Neumeister’s opinions regarding Ms. Heard’s “basic metadata™ and claimed use of “Photo3”
(whatever that is) to claim Mr. Ackert’s data should be viewed with skepticism? These circular,
tautological arguments are houses of cards, make no sense, and provide no basis to exclude Mr.
Ackert’s opinions that Ms. Heard’s data is authentic.

Third, Mr. Depp’s continued attempts to blame Ms. Heard for his own expert’s failure to
review the Extracted Data, let alone Mr. Neumeister’s failure to identify a single specific
photograph, video recording, audio recording, text message, or email are fatal to his own
arguments, but in no way preclude Mr. Ackert from testifying to the authenticity of Ms. Heard’s
multimedia and data based on the forensic information available to him, all of which is equally
available to Mr. Neumeister. Indeed, Mr. Neumeister has already admitted that based on the data
he has received, “I am not able to opine as to the authenticity of the photos.” Att, 55, 116. So
for Mr. Depp to claim Mr. Neumeister’s generalized and completely unsupported opinions
lacking any specificity, when he admits his inability to opine on authenticity, should somehow
result in striking Mr. Ackert’s opinions regarding authenticity, which are not even complete due

to Mr. Neumeister’s failure to supplement his Expert Disclosure, is beyond the pale and provides
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no basis to strike Mr. Ackert.

Finally, even if Mr. Depp is correct that Mr. Ackert’s opinions should be viewed with
“extreme skepticism,” which he is not, is not a matter Mr. Depp can unilaterally define in his
favor pre-trial. Instead, it is the role of the Jury to “determine[e] credibility and assess[] the
weight of the testimony,” and to then “ascertain what reasonable inferences arise from the facts
they found proven by that testimony.” Pease, 39 Va. App. At 354 (“What inferences are to be
drawn from proved facts is within the province of the jury”). If “conflicting inferences are to
be drawn from a defendant’s conduct, the determination of where the truth lies is the province of
the jury.” Andrews, 280 Va. at 261; Pease, 39 Va. App. At 354-55 (“If
alternative inferences are possible, the jury resolves the differences and determines
which inferences are reasonably drawn.”). The Jury then has the responsibility “to resolve
conflicts in the testimony, to weigh the evidence, and to draw reasonable inferences from basic
facts to ultimate facts.” Id. (citing to Jackson, 443 U.S. at 319 (1979).

Here, there is not even a conflict as Mr. Neumeister has yet to even produce any

conflicting opinions, but any eventual conflict must be resolved by the Jury, not Mr. Depp.

¢. Mr. Depp’s Data is at Issue, and Ms. Heard is
Entitled to Question its Authenticity Through her Expert Witness Mr. Ackert

Ms. Heard has every right for her expert witness to opine on the lack of authenticity of
Mr. Depp’s evidence in this case, especially when Mr. Depp has made the authenticity of each
party’s multimedia and data a focal obsession of the case.

First, contrary to Mr. Neumeister who has failed to identify a single document, Mr.
Ackert has identified many specific photographs and recordings that lack forensic veracity, and

has further identified specific reasons that he questions their authenticity. These include:
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¢ The photographs produced by Mr. Depp as DEPP 7303, 9916, 9934, 9943, 9944, and
9945 contain no embedded metadata, and the accompanying production load file
provided no metadata that could authenticate these photographs, and this lack of
metadata :indicates that the photographs may have been altered after they were
taken”;

o The metadata for the photograph produced by Mr. Depp as 34908 is dated July 2017,
which is long after Mr. Depp alleges Ms. Heard caused this injury, and is even dated
long after the end of the parties” marriage. The accompanying production load file
provided no metadata that could authenticate the photograph, and indicates the
photograph may have been altered after it was taken;

e For the audio recordings produced as DEPP9046-9047, the embedded date
modification dates of these recordings, which are clearly partial snippets and are
included in Ms. Heard’s motions in limire, indicates modification after their initial
creation date of September 2015 and before the modification in June 2016;

e Mr. Ackert produced a chart containing an additional 172 specific documents by
BATES number that contain missing or manipulaied metadata in their production
load files.

Att. 58, at 87-89. Therefore, Mr. Depp’s argument that Mr. Ackert’s opinions regarding Mr.
Depp’s data lack foundation is itself without foundation, nor does Mr. Depp care to address why
Mr. Ackert’s opinions regarding any of these specifically cited documents lacks foundation or is
somehow not admissible, especially when Mr. Depp has included documents analyzed by Mr.
Ackert in his trial exhibits.

Instead, Mr. Depp attempts to imnterpret and stretch the Court denying Ms. Heard’s
motions to obtain forensic imaging of Mr. Depp’s devices as the Court preemptively striking Mr.
Ackert from testifying about the veracity and authenticity of any of Mr. Depp’s data. The Court
made no such ruling, and instead only limited the evidence which Mr. Ackert would have access
to in order to support his opinions regarding the lack of authenticity of Mr. Depp’s data. Nor
does Mr. Depp cite any authority standing for the proposition that a Court denying a discovery

motion operates as a preemptive ruling to strike the entire scope of an expert’s testimony on

documents and data available to that expert independent of the previously denied discovery.
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Mr. Depp also argues that because Mr. Neumeister opines in general terms “just because
a certain file or data has a creation or modified date after the original date when the file first
came into existence, it does not follow that the data has necessarily been manipulated or altered
in any way. Neumeister Declaration, | 7. While this “opinion” is contradictory because Mr.
Depp and Mr. Neumeister obsessively argue that any variation in metadata of discovery
produced by Ms. Heard de facto means that Ms. Heard falsified her evidence (even though Mr.
Neumeister has still failed to identify a single such item produced by Ms. Heard), Mr. Depp and
Mr. Neumeister fail to address why Mr. Ackert’s specific opinions regarding these specificaily
referenced documents from Mr. Depp’s production should be excluded.

Nor has Mr. Neumeister even disclosed any opposition opinions defending the
authenticity of Mr. Depp’s produced data, and for Mr. Depp’s data Mr. Neumeister had no basis
to delay disclosure of such opinions. Yet Mr. Depp argues because Mr. Neumeister claims in the
general position in ¥ 7, only this opinion can be correct and Mr. Ackert’s opinions must be struck
as misleading and irrelevant. Mr. Depp has no right to once again unilaterally define the only
possible conclusions and inferences the Jury may draw from this data based solely on his
expert’s opinions and testimony.

d. The Probative Value of Mr. Ackert’s
Opinions is Not OQutweighed by the Danger of Unfair Prejudice

Mr. Depp then makes no argument that the probative value of Mr. Ackert’s opinions
regarding the authenticity is outweighed by any unfair prejudice, so the argument is not before
the Court. Nevertheless, the probative value of these opinions could not be higher based on Mr.
Depp’s doomed obsession with attempting to prove that Ms. Heard’s multimedia is not authentic

or has been manipulated or falsified in some un-defined way for two years, and there can be no
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prejudice, let alone unfair prejudice, to Mr. Depp based on Ms. Heard’s own expert’s opinions
proving the authenticity of that multimedia.

For all of these reasons, Mr. Depp’s motion in limine no. 17 to exclude Mr. Ackert’s
opinions should be denied.

20. Mr. Depp’s Motion in Limine No. 20 to Exclude
Defendant’s Trial Exhibits 857, 858, 960, and 984 Should Be Denied

In his Motion ir Limine No. 20, Mr. Depp attempts to exclude Exhibits 857, 858, 960,
and 984, which are text messages by Mr. Depp that express hope of physical harm to Ms. Heard.
Those exhibits (which Mr. Depp’s counsel deems “crude and obscene™) are highly probative of
Mr. Depp’s abuse of Ms. Heard and motives for this lawsuit, and the relevance is not
substantially outweighed by unfair prejudice.

a. Each of Mr. Depp’s Texts About Ms. Heard is Highlv Relevant

i. Exhibit 857 and 858

Exhibit 857 and 858 contain an August 2016 text written by Mr. Depp to Christian
Carino about Ms. Heard. Mr. Depp writes:

She’s begging for total global humiliation. She’s gonna got it. I’m gonna need your texts
about San Francisco brother... I’m sorry to ask ... But she sucked Mollusk’s crooked
dick and he gave her some shitty lawyers ... I have no mercy, no fear and not one ounce
of emotion, or what I once thought was love for this gold digging, low level, dime a
dozen, mushy, pointless dangling overused fish market... I’m so fucking happy she wants
to go to fight this out!!! She will hit the wall hard!!! And I cannot wait to have this wasto
of a cum guzzler out of my lifel! ... I can only hope that karma kicks in and takes the gift
of breath from her.

Sorry man... But NOW, I will stop at nothing!!! Let’s see if mollusk has a pair. Come
see me face to face I’'ll show him things he’s never seen before. Like the other side of his
dick when [ slice it off.

Mr, Depp’s words ring loud and clear, and the probative value is critical and clear to this lawsuit.

Mr. Depp is hoping Ms. Heard “hit[s] the wall hard” and that “karma kicks in and takes the gift

84



of breath from her.” Those are words of violence, and Mr. Depp cannot hide those, now that he
has sued alleging the absence of any domestic violence. Mr. Depp’s texts are important to show:
(1) Mr. Depp’s thoughts of violence toward Ms. Heard; (2) Mr. Depp’s intent and motive for this
lawsuit, which is to further attempt to hurt Ms. Heard with the hope that she would “hit the wall
hard;” (3) Mr. Depp’s jealousy of Elon Musk leading to thoughts of violence; (4) Mr. Depp’s
demeaning and degrading language toward Ms. Heard; and (5) Mr. Depp’s actual malice towards
Ms. Heard, going far beyond ill will. See, e.g., Simpson v. Commonwealth, 2017 WL 5574715, at
*6 (Va. Ct. App. Nov. 21, 2017) (text messages were relevant to prove “intent, malice, motive,
and identity™).
ii. Exhibit 960 and 984

Exhibits 960 and 984 contain an April 2019 text from Mr. Depp to Erin Boerum, where

Mr. Depp writes about Ms. Heard: “Heavy shiza!!! It’s over with... She’s gonna go down...

Hard.” Mr. Depp further writes: “it is a pleasure to be at battle with these lowest of the low

of Mr. Depp’s malice toward Ms. Heard and motive for this lawsuit — i.e. his quest to further hurt
Ms. Heard and damage her reputation. Mr. Depp’s texts reflect the hope of harming Ms. Heard
physically and emotionally. The texts show Mr. Depp’s purpose of injuring Ms. Heard; not
exonerating himself. They also evidence (1) — (5) on the previous page.

b, The Hish Probative Value is Not Substantially Qutweighed By Unfair Prejudice

Mr. Depp’s texts (Exhibits 857, 858, 960, and 984) are not subject to exclusion under
Rule 2:403 because the probative value is not substantially outweighed by the danger of unfair
prejudice. The texts would not “invite decision based upon a factor unrelated to the elements of

the claims or defenses in the pending case.” Lee, 290 Va. at 251. On the contrary, they would
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assist the jury regarding Mr. Depp’s malice, thoughts of violence toward Ms. Heard, Mr. Depp’s
motives, and Ms. Heard’s defenses. The texts constitute direct evidence, and “direct evidence ...
is rarely subject to exclusion on the ground that it would be unduly prejudicial.” Powell, 267
Va. at 141; see also Simpson, 2017 WL 5574715, at *6 (prejudice of texts was not outweighed
by their probative value).

21. Mr. Depp’s Motion in Limine No. 21 to Exclude Evidence and Arguments Regarding
Amber Laura Heard’s Hearsay Statements Regarding Abuse Should Be Denied

a. The Court Should Consider Only the Specific Testimony Described in the Motion

Mr. Depp requests a broad order “precluding Ms. Heard from presenting evidence or
argument to the jury of her own prior descriptions of abuse to her friends.” Mot. At 3. Ms. Heard
has made numerous statements regarding her abuse. As a result, it is not feasible to address
whether unidentified testimony is hearsay, as such testimony may not be offered for the truth of
the matter asserted or a hearsay exception may apply. See Rules 2:8011, 2:803. Accordingly, the
Court should consider only the specific testimony described in Mr. Depp’s motion.

b. Raqguel Pennington

In support of his motion, Mr. Depp cites four parts of Ms. Pennington’s deposition
testimony. First, he seeks to exclude the following regarding violence in Hicksville, California:

Q. You testified that, quote, you learned from Amber the next morning that Mr.
Depp had been in a rage and trashed the trailer is the correct?

A. 1did testify that, yeah.
Att. 71, Pennington Tr. 75. This testimony does not reveal anything about the nature of the
statement Ms. Heard made to Ms. Pennington. At trial, Ms. Heard may describe the
circumstances of her statement, which could show it satisfies a hearsay exception, such as an

excited utterance or a statement of her then existing mental, emotional, or physical condition. See
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Rule 2:803. Alternatively, Ms. Heard may not offer Ms. Pennington’s statement for the truth of
the matter asserted. Mr. Depp has repeatedly contended that Ms. Heard, after-the-fact, created
an abuse hoax. Contemporaneous reporting of the abuse will all counter that assertion/defense.
Excluding this statement before trial would therefore be premature.

Second, Mr. Depp seeks to exclude Ms. Pennington’s testimony that she “remember][s]
Amber telling [her] that Johnny had thrown a bottle of [] wine at her in the bedroom.” Att. 71,
Pennington Tr. 88. Ms. Heard may not offer this statement for its truth at trial. After learning of
this abuse, Ms. Pennington went upstairs to look around and saw a bottle of wine and broken
glass. Id. 89. Thus, this statement explains what caused Ms. Pennington to go upstairs and
investigate and is not hearsay if offered for that purpose. See Weeks v. Commonwealth, 248 Va.
460, 477 (1994) (explaining the “hearsay rule does not operate to exclude evidence of a
statement offered for the mere purpose of explaining the conduct of the person to whom it was
made,” and finding statement that “Lonnie Weeks did, in fact, shoot the trooper” was not hearsay
because it was offered to show why an officer arrested the defendant at a particular time). And
again, Mr. Depp has repeatedly asserted that Ms. Heard did not tell anyone about these incidents,
suggesting this was because they never happened and if there had been simultaneous reporting,
this would be a response.

Third, Mr. Depp seeks to exclude the following regarding how a large section of Ms.
Heard’s hair came to be on the floor of the couple’s apartment:

THE WITNESS: My understanding that it was Ms. Heard’s hair was [from] what
I saw on her body and on the floor.

Q. And the fact that it had been, quote, ripped out of her head, that was based on
what Ms. Heard told you, right?

THE WITNESS: Yes, and common sense.
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Att. 71, Pennington Tr. 121 (objections omitted). The first sentence concerns Ms. Pennington’s
observations; it is not a statement subject to the hearsay rule. Likewise, Mr. Pennington’s
reference to “common sense” does reflect anything Ms. Heard told her. As to what Ms. Heard
told Ms. Pennington, the challenged testimony does not reveal the content of Ms. Heard’s
statement. The content and circumstances of Ms. Heard’s statement may be established at trial,
and demonstrate that the statement is not offered for its truth or falls within a hearsay exception.
Moreover, at best it would go to the weight of the testimony, not as a basis to exclude. Ms.
Heard’s statement could have concerned her then existing physical condition or could have been
made for the purposes of medical treatment. See Rule 2:803; /d. 111 (Pennington called nurse
about Ms. Heard’s injuries on evening hair was ripped from her head).

c. Joshua Drew

Ms. Depp does not identify any specific statement made by Mr. Drew that he seeks to
exclude. He cites Mr. Drew’s testimony that on May 21, 2016, either Ms. Heard or Ms.
Pennington told him Mr. Depp hit Ms. Heard in the face with an iPhone while she was on the
phone with Io Tillet Wright. Mr. Drew testified that when he saw Ms. Heard that evening she
was “near catatonic.” Att. 72, Drew Tr. 69. Consequently, Ms. Heard’s statement to Josh Drew
could qualify as an excited utterance if further evidence of the statement and the circumstances
in which was made are introduced at trial. See Rule 2:801(2). It could also be a response to the
continuing accusation that Ms. Heard did not contemporaneously report these acts of abuse, and
instead made them up much later. Thus, the Court should decline to rule on whether statements
Ms. Heard made to Mr. Drew are hearsay prior to the presentation of evidence at trial.

d. Kristina Sexton

In support of his motion, Mr. Depp cites Ms. Sexton’s testimony recounting what Ms.
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Heard told her occurred during Ms. Heard’s trip to Australia with Mr. Depp, including that Mr.
Depp went on a bender, defaced personal property, and sexually assaulted Ms. Heard. Exhibit 3
to Mot. At 99-101. Without hearing the evidence at trial, the Court cannot determine whether
these statements will be offered for the truth of the matter asserted. In addition, in light of Mr.
Depp’s position that Ms. Heard has fabricated all incidents of abuse, her statement to Ms. Sexton
upon her return from Australia may be admissible as a prior consistent statement under Rule
2:801(d)(2).

e. Elizabeth Marz & Lisa Beane

Despite requesting an order that precludes witnesses from testifying to Ms. Heard’s
statements, the cited portions of these witnesses® deposition transcripts do not include any
references to her statements. Rather, Mr. Depp points to Ms, Marz’ testimony that she
“remembers hearing” from Ms. Pennington that Mr. Depp shoved Ms. Heard on a flight.

This testimony can be introduced to explain Ms. Marz’ state of mind on May 21, 2016. Att. 73.
Marz Tr. 125-26. When Mr. Depp “rushed in” to penthouse five on that day, Ms. Marz was
“scared” and ran away to “hid” on the roof. Att. 73, Marz Tr. 125-26. Knowledge of Mr. Depp’s
history of violence can be offered to explain why Ms. Marz was scared and need not be offered
to show Mr. Depp shoved Ms. Heard on a flight. Additionally, Mr. Depp may argue that Ms.
Pennington has testified falsely because she fears perjury charges, and Ms, Marz’ statements are
prior consistent statements that rebut Mr. Depp’s assertion. See Rule 2:801(d)(2); Att. 71,
Pennington Tr. 9.

With respect to Ms. Beane, Dr. Kipper’s office manager, Mr. Depp cites her testimony
that Debbie Lloyd told her Mr. Depp threw things during a “big fight” in Australia. Exhibit 5 to

Mot. At 109. This testimony could be introduced for various purposes, such as impeaching Dr.
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Kipper’s testimony that Ms. Lloyd never reported to him that Mr. Depp physically abused Ms.
Heard. Att. 74. Kipper Tr. 224. In short, Dr. Depp has failed to prove that any of the challenged
testimony cannot be introduced for a purpose other than the truth of the matter asserted or that a
hearsay exception applies.

22. Mr. Depp’s Motion in Limine No. 22 to Exclude Evidence and Arguments Regarding
Plaintiff John C. Depp, IT’s Medical Condition and Medical History Should Be Denied

In his Motion in Limine No. 22, Mr. Depp attempts to hide a critical feature of this case —
Mr. Depp’s substantial, recurrent, progressive, and ongoing polysubstance abuse, which
significantly contributed to the domestic violence against Amber Heard. Mr. Depp’s condition
and chronic history of polysubstance abuse are highly relevant, and such evidence is not
substantially outweighed by unfair prejudice.

a. Mr. Depp’s Medical Condition is Highly Probative; Drug and Alcohol
Use and Withdrawal Are Closely Linked to the Incidents of Domestic Violence

Mr. Depp’s “medical condition” of polysubstance abuse is critical to explaining Mr.
Depp’s mindset, cognition, agitation (cravings and withdrawals), actions (including domestic
violence), and memory loss or distortion. Mr. Depp’s medical condition (including substance
abuse, craving, or withdrawal) is critical to both the nature of violence at issue and Mr. Depp’s
perception of it. See, e.g., Schinagel v. City of Albugquerque, 2009 U.S. Dist. LEXIS 134197, at
*21 (D.N.M. Mar. 25, 2009) (the “Court agrees that what Plaintiffs consumed that night is
relevant to their perception of the events™); Roberts v. Hollocher, 664 F.2d 200, 203 (8" Cir.
1981) (questioning concerning plaintiffs’ use of drugs was relevant to plaintiff’s “physical state
at the time of the alleged incidents and his ability to accurately recall those incidents™); State v.
Morrell, 803 P.2d 292, 298 (Utah Ct. App. 1990) (“possible alcohol and drug use and any impact

on his memory were relevant to the credibility of his testimony™).
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Mr. Depp’s chronic medical condition (polysubstance abuse) was a major contributor to
Mr. Depp’s domestic violence against Amber Heard. Fact witness testimony (from literally
dozens of witnesses and namely the parties), expert testimony, medical literature, and other
evidence at trial will closely connect Mr. Depp’s substance abuse with his propensity for
domestic violence. See, Heard Second Supplemental Fxpert Witness Disclosure; p. 70-85 (Dr.
Spiegel); see also Burns v. Commonwealth, 261 Va. 307, 332 (2001) (evidence that defendant
tended to become sexually aggressive when he consumed alcohol was admissible). Therefore, it
is directly relevant to the claims at issue in the trial. At a minimum, a ruling on the connection
should await the presentation of such evidence. McCarthy, 67 Va. Cir. at 241 (“unless the issue
is such that it can be decided in advance, many pretrial rulings must await presentation of
evidence in a trial context™).

b. Mr. Depp’s Continuing, Recurrent, and Progressive Medical History
Also Is Relevant to the Domestic Violence. Pertinent Facts, and Alleged Damages

Mr. Depp’s medical history, which involves recurrent and continuous polysubstance
abuse — rather than isolated incidents, is probative of numerous facts at issue. For example, Mr.
Depp’s medical background is relevant to the (1) likelihood of domestic violence (as experts will
testify); (2) the severity of Mr. Depp’s addictions and behavioral changes; (3) the progressive
impact of continuous polysubstance abuse over the years on Mr. Depp’s health and career; (4)
why relapses were so concerning and caused arguments with Ms. Heard; (5) Mr. Depp’s mental
health and propensity for self-harm; (6) Mr. Depp’s mindset at the time of violence (agitation,
cravings, withdrawals); (7) Mr. Depp’s history of blacking out and memory loss; (8) the cause of
injuries, including to Mr. Depp; (9) and the actual cause of Mr. Depp’s career-related damages.

In particular, Mr. Depp’s recurrent and ongoing (at all relevant times) history of

substance abuse and attempts at recovery are critical to understanding the gravity of Mr. Depp’s
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physiological problem and the aftermath, resulting in violence. Experts will testify that Mr.
Depp’s medical history increased the risk of domestic violence, including due to Mr. Depp’s
withdrawal symptoms, cravings, and psychology. The evidence will show that “rifhdrawal from
dependent drugs is probative of Mr. Depp’s agitation and aggression towards Ms. Heard.

In addition, Mr. Depp’s extensive and chronic history of drug and alcohol abuse is
relevant to the fighting at issue and Mr. Depp’s perception and memory thereof. See, e.g.,
Barnes v. Commonwealth, 214 Va. 24, 26 (1973) (“Although the jury might have concluded that
evidence of decedent’s turbulent nature five years before was too remote, it might have
determined that his aggressive tenancies surfaced whenever he drank to excess”™). There is
significant evidence that Ms. Heard frequently became concerned for Mr. Depp’s health due to
his history of drug and alcohol abuse; this concern and Mr. Depp’s reaction led to fights; and Mr.
Depp’s need for substances or withdrawal therefrom led to violence. Mr, Depp’s medical history
is also pertinent to Mr. Depp’s motives, mental health, and perceptions of events.

Unlike in the sole case cited by Mr. Depp, Mr. Depp’s medical history at issue does not
involve historical isolated incidents of drug use from past school days; on the contrary, Mr.
Depp’s medical history is so replete with constant polysubstance abuse virtually every single day
of every year that Mr. Depp knew Ms. Heard (as well as before), that it pervaded Mr. Depp’s
state of mind during the majority or all of the relevant time frames at issue. C.f. Doe v. Virginia
Wesleyan Coll., 91 Va. Cir. 340 (2015) (precluding admission of “historical alcohol consumption
and related school discipline™). The only thing that changed about Mr. Depp’s polysubstance
abuse over the years was which specific drugs and medications he was abusing at any given time
— not whether he was in fact taking and abusing polysubstances. This history is relevant. See,

e.g., Scates v. Shenandoah Mem'l Hosp., No. 5:15-CV-32, 2016 WL 7379260, at *3 (W.D. Va.
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Apr. 18, 2016) (plaintiff put her emotional condition at issue, and plailntift’ s medical history is
relevant to whether any preexisting medical condition may also have impacted her earning
potential); United States v. Jones, 730 F.2d 593, 598 (10 Cir. 1984) (“drug addiction was a
factor to be considered by the jury in assessing his credibility”); U.S. v. Hickey, 596 F.2d 1082,
1090 (1% Cir. 1979), cert. denied, 100 S. Ct. 107 (1979) (evidence concerning witness’ drug use
within a week before robbery was admissible because it might have affected witness’
perceptions).

Mr. Depp’s psychological history also is pertinent to the cause of alleged injuries in this
case, including Mr. Depp’s cigarette burn, Ms. Heard’s arm injuries, and Mr. Depp’s finger
injury. Mr. Depp has made an issue in this case of whether (a) Ms. Heard or Mr. Depp put a
cigarette out on Mr. Depp, (b) Ms. Heard of Mr. Depp caused injury to Mr. Depp’s finger; and
(b) Ms. Heard or Mr. Depp caused injuries to Ms. Heard’s arms. The evidence will show that Mr.
Depp’s medical condition and history contradict Mr, Depp’s claims, Mr. Depp has a documented
history of self-harm, including cutting and burning himself. Dr. Blaustein, for example, wrote
and testified about a medical note regarding Mr. Depp’s history of being a “cutter” and self-
inflicting cigarette burns. The evidence about Ms. Heard, in contrast, will show that she has no
history of self-harm, despite Mr. Depp’s claims that she caused her own injuries.

In addition, Mr. Depp’s recurrent medical history is critically relevant to Mr. Depp’s
alleged damages. Mr. Depp claims that Ms. Heard’s op-ed article caused the damages to his
career. But the evidence will show that Mr. Depp’s substance abuse problem is the true cause of
problems with Mr. Depp’s career. For example, Mr. Depp’s struggle with substance abuse
caused him recurrently to be very late to movie sets (if he arrived at all) and forget lines, which

caused production problems and affected Mr. Depp’s reputation with Disney. Mr. Depp’s
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history of substance abuse, therefore, is pertinent to the actual cause of Mr. Depp’s damages.
See, e.g. Weatherford v. Birchett, 158 Va. 741, 747 (1932) (“The man of unblemished reputation
is entitled to greater damage than is one whose reputation is already so bad as to receive little or
no detriment from the action of which complaint is made ... The purpose of admitting evidence
of bad reputation is to diminish the damage, not to bar the action™); Schafer v. Time, Inc., 142
F.3d 1361, 1371 (11* Cir. 1998) (a “charge of defamation or libel commonly makes damage to
the victim’s reputation or character an essential element of the case™).

c. The Probative Value of Mr. Depp’s Medical Condition and
Medical History is Not Substantially Qutweighed By Unfair Prejudice

The high probative value of Mr. Depp’s medical condition and medical history is not
substantially outweighed by danger of unfair prejudice. Mr. Depp brought his substance-abuse
problem into the spotlight by filing this lawsuit. Mr. Depp cannot both allege he was not violent
(and remembers clearly) and also hide the substance abuse problem that undermines his story
and directly contributed to the domestic violence. In addition, a substance abuse problem is not
sufficiently prejudicial so as to lead a jury to “irrational behavior.” U.S. v. Ham, 998 F.2d 1247,
1252 (4™ Cir. 1993) (unfair prejudice involves “a genuine risk that the emotions of the jury will
be excited to irrational behavior™),

It would not be sufficient or fair to limit the permissible evidence, as Mr. Depp suggests,
to only Mr. Depp’s “use of drugs or alcohol in Ms. Heard’s presence in the context of the alleged
abuse.” This is overly narrow and it would: (1) unfairly shift the burden to Amber to show she
was “present” while Mr. Depp consumed the drugs/alcohol; (2) not account for the incidents of
violence relating to withdrawal/cravings from substances; (3) not sufficiently cover the rest of
Mr. Depp’s relevant psychological history (including self-harm) relevant to violence; (4) not

sufficiently explain the impact on Mr. Depp’s mindset and motives; and (4) prevent an adequate
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defense on the true cause of Mr. Depp’s damages. On the second issue, certain instances of
violence relate to Mr. Depp attempting to recover from drugs — not the use of the drugs. The
incident in the Bahamas is one example.

In short, the probative value of Mr., Depp’s medical condition and medical history with
regard to domestic violence and damages is not outweighed by danger of unfair prejudice. See,
e.g., Commonwealth v. Proffitt, 292 Va. 626, 640 (2016) (history of rape testimony was relevant
to “whether, because of a mental abnormality or personality disorder, he finds it difficult to
control his predatory behavior,” and the relevance was not substantially outweighed by unfair
prejudice); Holdaway Drugs, Inc. v. Braden, 582 S.W.2d 646, 651 (Ky. 1979) (*“drug user’”
evidence should be admitted as relevant evidence whose probative value is not outweighed’”).

d. Mr. Depp’s Erectile Dysfunction s Relevant to Mr. Depp’s Use of a Bottle
to Rape Amber Heard. in Addition to Explaining Mr. Depp’s Mindset and Anger

Though Mr. Depp would rather not disclose his erectile dysfunction condition, such
condition absolutely is relevant to sexual violence, including Mr. Depp’s anger and use of a
bottle to rape Amber Heard. Mr. Depp’s erectile dysfunction makes it more probable that Mr.
Depp would be angry or agitated in encounters with Amber Heard, and that he would resort to a
bottle. This relevance is not substantially outweighed by the danger of unfair prejudice. The
erectile dysfunction is not likely to generate a “strong emotional response” that would make it
“unlikely that the jury could make a rational evaluation of its proper evidentiary weight.” Fields
v. Commonwealth, 73 Va. App. 652, 673 (2021) (emphasis in original).

23. Mr. Depp’s Motion in Limine No. 23
to Exclude Testimonv of Amv Banks Should Be Denied

Mr. Depp seeks to exclude the entirety of Dr. Amy Banks testimony, a psychiatrist with

28 years of experience (Att. 59 at 11:20-12:7), who saw Ms. Heard and Mr. Depp on four
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occasions (including two sessions with Ms. Heard, one session with Mr. Depp, and one joint
session, Att. 60), and who after those sessions, concluded that “Amber was a victim of

domestic violence at the hands of Mr. Depp.” Att. 59 at 87:9-12. Indeed, at the time that Ms.
Heard filed for a restraining order against Mr. Depp, Dr. Banks wrote to Ms. Heard, “Hi Amber
— just caught something in the times about you and Johnny divorcing and a restraining order. I
am hoping that you are safe and with friends...just wanted you to know I am thinking of you,
knowing some of what you have gone through.” Att. 61. Dr. Banks’s testimony, which Mr. Depp
knew would be her trial testimony, is devastating to Mr. Depp’s case. There is no basis to
exclude her testimony, and certainly no basis to exclude her testimony in its entirety.

Mr. Depp’s only basis to seek to exclude Dr. Banks’s testimony in its entirety is to claim
that all her testimony is based on inadmissible hearsay. But for the majority of Dr. Bank’s
testimony, Mr. Depp failed to object at the time on hearsay grounds, or elicited purported
hearsay from his own questions, and did not move to strike such testimony. Thus, Mr. Depp’s
hearsay objections are waived. See Webb v. Hiben, 2015 U.S. Dist. LEXIS 125998, at *5-*6
(E.D. Mich. Sept. 15, 2015) (“If an objection to Dr. Nielsen’s testimony, which was based on the
hearsay in the medical records, ‘had been raised at the time the deposition was being taken, the
objection could have been obviated or removed.” Thus, any objection that Plaintiff could raise as
to Dr. Nielsen’s testimony regarding the history portion of his report were ‘waived by the failure
to assert them when the deposition was being taken.””).

Fui'ther, under Virginia Supreme Court Rule 2:803(4), statements for purposes of medical
treatment, “and describing medical history, or past or present symptoms, pain, or sensations, or
the inception or general character of the cause or external source thereof insofar as reasonably

pertinent to diagnosis or treatment” are not considered hearsay. It does not matter whether Dr.
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Banks characterized her work as a being a psychiatrist or a relationship consultant, but whether
Ms. Heard believed she was seeking medical treatment. See Campos v. Commonwealth, 67 Va.
App. 690, 712 (Ct of App. 2017) (“the trial court made a factual finding that C.E.’s statements to
Kling were for the purpose of receiving medical diagnosis and treatment. This finding was
supported by the evidence. For instance, C.F. characterized her 2014 meeting with Kling as the
time she ‘went to the doctors.’”). Ms. Heard clearly believed that Dr. Banks was one of the
doctors she saw because of the actions of Mr. Depp. Att. 62, Tr. 571:6-15. Moreover, Ms.
Heard’s statements to Dr. Banks are reliable because, in response to questions from Mr. Depp’s
counsel, Dr. Banks testified that Ms. Heard told her she was abused by Mr. Depp in front of Mr.
Depp, without contradiction. Att. 59, Tr. 85:10-21 (*what | can tell you without a doubt is that
Amber Heard told me that Johnny Depp was involved in violence with her when he was using
substances particularly, that she would fight back. And those statements were made, also, in front
of Mr. Depp without anybody contradicting them.”).

Finally, attempting to exclude all of Dr. Banks’s testimony at the motion in limine stage
because of potential hearsay is improper because without knowing the purpose for which
evidence is being offered during the trial, “the Court may not properly conclude at this point in
the proceedings that [it] is inadmissible hearsay in that it is being offered for the truth of the
matter asserted.” ATK Space Sys., 99 Va. Cir. at 80-81. To the extent any of Dr. Bank’s
testimony is considered hearsay, the testimony likely fits in one of the many exceptions to
hearsay. For instance, as just examples, the statements may be present sense impressions, excited
utterances, statements of Ms. Heard’s then existing mental, emotional, or physical condition, or
reputation concerning character, to name a few. As the ATK Space Court explained, these types

of determinations “need to be made at the appropriate time during trial when the letter and any
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testimony thereon is offered into evidence.” Id. (emphasis added). Dr. Banks’s testimony needs
to be reviewed based on the objections to her deposition designations, which the parties will have

an opportunity to argue. There is no basis to grant Mr. Depp’s Motion in limine on this issue.

CONCLUSION

For the reasons stated above, Ms. Heard respectfully requests the Court deny Mr. Depp’s

motions in limine.
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THE COURT: I understand. That's kind of

might be what we have to do. I don't know.
MS. BREDEHOFT: And I'm fine —— if Your
Honor is fine with that. We were proposing two
pages, and for -- you know, up to two or three

five-pages.

THE COURT: I would hope five pages would

be the exception and not the rule. That's what I
would ask.

MS. BREDEHOFT: Yes. And I think we both
feel that way and understand.

THE COURT:

All right.
VS, EREDEEOETE: New, legistieally,
Yeuz Fener prefer — and we talksd sheut s as

wall = weuld Yeur Bener prefer thet we Zile cadh

metien in limise scparately ez wo just cv ig

togethez bk we just achere o the e pags?.

T COUREFs Yesh, if yeu ceuld Just deo it
togeither, that fentastic.

MS. BREDEHOFT:

Okay.

THE COURT: As much as you can. I know

there might be strays that come along, but as much
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

JOHN C. DEPP, II,

Plaintiff and Counterclaim Defendant,

V. Civil Action No.: CL-2019-0002911

AMBER LAURA HEARD,

Defendant and Counterclaim Plaintiff.

DEFENDANT AND COUNTERCLAIM PLAINTIFF AMBER LAURA HEARD’S
OBJECTIONS AND RESPONSES TO PLAINTIFF AND COUNTERCLAIM
DEFENDANT’S FOURTH SET OF INTERROGATORIES

Pursuant to Rule 4:8 of the Rules of the Supreme Court of Virginia (“Rules”™), Defendant
and Counterclaim Plaintiff Amber Laura Heard, by and through her attorneys, submits these
objections and responses (the “Responses™) to Plaintiff and Counterclaim Defendant John C. Depp,
II’s Fourth Set of Interrogatories dated February 12, 2021 (the “Interrogatories™).

GENERAL OBJECTIONS

The following general objections and responses {the “General Objections™) are incorporated
into each specific objection and response (the “Specific Objections™) as if fully set forth therein:

1. Defendant and Counterclaim Plaintiff objects that Plaintiff and Counterclaim

Defendant has exceeded the permissible number of Interrogatories, including all parts and

subparts, in violation of Rule 4:8(g).

2. Defendant and Counterclaim Plaintiff objects to the Interrogatories to the extent they

would require Defendant and Counterclaim Plaintiff to provide or reveal the contents of any

document or information privileged from disclosure pursuant to the attorney-client privilege,
the qualified immunity provided to litigation work product, or any other applicable

privilege. Defendant and Counterclaim Plaintiff will not provide such information.
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litigation.

10.  Defendant and Counterclaim Plaintiff objects to Instruction No. 10 because it
exceeds the requirements of Va. Sup. Ct. R 4:8, and is therefore overly broad and unduly
burdensome. This Instruction is particularly inappropriate and harassing as grossly beyond
the requirements of Va. Sup. Ct. Rs. 4:1 and 4:8, and improperly attempts to create an
artificial deadline for Defendant and Counterclaim Plaintiff to file early objections to
Interrogatories, and/or to shift the burden of resolving or clarifying vague, ambigunous, or
otherwise unclear Interrogatories issued by Plaintiff and Counterclaim Defendant onto
Defendant sand Counterclaim Plaintiff.

INTERROGATORIES

DescribelinldetailleachlandlevervincidentfduringiwhichfVouleentendiihatiVoul
sufferedlanyfformloffviolencelorjabuselajthelhandslofVir§Depp

OBJECTION: Defendant and Counterclaim Plaintiff objects to the undefined phrase
“incident” of this Interrogatory on the grounds that it is vague and ambiguous. Defendant and
Counterclaim Plaintiff further objects to the form of this Interrogatory as including Interrogatories
in compound and with multiple parts and sub-parts by purporting to seek the details of “each and
every” contention of violence or abuse over a period of many years at the hands of Plaintiff and
Counterclaim Defendant within one Interrogatory, such that later Interrogatories exceed the number
of permitted under Va. Sup Ct. R. 4:8(g), and is overly broad and unduly burdensome for the same
reasons. Defendant and Counterclaim Plaintiff further objects to this Interrogatory to the extent it
seeks information protected by the attorney-client privilege, and on the grounds that this
Interrogatory invades protected litigation work product and would require disclosure of core
opinion work product and mental impression of counsel, which is prohibited by 4:1(b)(3) of the
Rules of the Virginia Supreme Court. Plaintiff and Counterclaim Defendant has not made the

requisite showing under the Rules.

CONFIDENTIAL



obliged, thinking it would ‘change the mood’ and perhaps get Johnny off the mental jealousy loop
he appeared to be stuck in, but he could not achieve an erection. He was taking erectile dysfunction
medication to attempt to alleviate this stress, and the medication’s ineffectiveness in this instance
made him more angry. He took it out on me. Eventually, Johnny passed out.

During that fall, Johnny was continuing to be sexually and verbally abusive, especially after
spending time with my father and/or his other drinking/drug buddies, such as, Marilyn Manson. He
would not be able to get an erection and would become angry with me. I called it ‘angry sex’ that
Johnny could not fully perform. He would throw me on the bed, he did this several times, and he’d
force himself on me in an angry way. He had developed a habit of trying to have angry sex with me,
which most of the time ended with him being more angry at me while blaming me for his
impotence.

After these episodes, Johnny would be kinder and apologized for fights.

A year into the relationship, Johnny gave an interview on a red carpet and was asked about
his split from Vanessa. He dismissed it: “That's just rumors.” | was sat in make-up on a photoshoot
reading it on my phone, heartbroken. I resigned not to talk to him again. That's the first time Christi

hounded me with phone calls, saying “Just hear my brother out, he loves you.” They blamed the

journalist. I let her talk me into it, even though it was a direct quote. Time passed and at the Lone
Ranger premiere he waited until I was about to meet his kids to reveal to them that he was split
from Vanessa, but he never went on the record to correct the rampant gossip accusations that -1
caused the break up with Vanessa. He let me take the blame for their split even though I had
nothing to do with it. That severely impacted my reputation which I was reliant on to progress my
career. He could have cleared that np in a second.

On a Tuesday, Johnny sent me a text message about a book called Disco
Bloodbath. I responded, “Js it about last Friday night, by any chance?” Johnny then responded,

“How can you make me smile about such a hideous moment??? Yes, it is.... Funny bitch. Ifucking
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love you, you cunt!!!” QMiinijhappencdfon]gr day§March] S8 0B Rwastt hatilohineyjack handed[me)
infygiacegihisiWasfonefofmutiipieltimesiiathlohnnyjbackhandedinrein]viarchi2 OGS

I recall that Johnny and I were in Penthouse 3 of the Eastern Columbia Building. We were

downstairs in the kitchen living room area having an argument. {DI DR Ct Lel e O ha Y e
ith one or two of my friends in Spain — it was kind of hard to juggle Johnny’s
ETRIEATn /v) dhrem disia e e omert, delnmy brakirmded me, ol wha e sradedme. i
cEldlRefmygliphventintolmyltect i fateryifremem beygseeinglbloodion]ihelwvalXandlmakin )

hatgBiifdolnotremembegivhatfeXacformlofviolence}fompghnnyicansediie]
icodfonlihefwal/ifdolinovgdihadmygiipiwastsoreXand]ifihinkfifwattcutfon]thefmsidelviierelms)
OnI recall Johnny and I were at my apartment on Orange, in Los Angeles.

I recall that we were arguing again, but I do not recall the reason for the argument. At the time he

was making several accusations that I was having sex with my male and female co-stars and/or my
male and female acquaintances, one of which was a singer-songwriter, son of another famous
musician. I knew this singer-songwriter in a platonic way, and was a fan of his father’s music.
Playing that music in my home was enough to set Johnny off without him ever explaining why. He

was angry about it for years and the details of the accusation only came up years later after

countless days of my life lost to denying the accusations in futility flohnnyjthrewfimtlagainsfaiwall

andfthreatenedjrolRilfmeqglihainciselcausedhinglandlordiiolcal fthelpalicebudweltoldib]police)
thafeyemithinglwvasiney

My career was becoming the subject of these rows too. By 2013 I already knew that there
was a correlation between the severity of abuse towards me, whether name-calling or threatening to
kill me, and how available I was to him. Work, my family, my friends, my life made me less
available to him.

I supported myself financially, throughout our dating, the engagement and the marriage.

When I went to the gas station, I paid. Groceries, I paid. When he was on location filming Lone
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Ranger in Utah, ] paid to travel there. I never had his credit card. We never shared an account. I had
my own apartment until he convinced me to get rid of it after the engagement. I resisted for nine
months and finally let go of Orange in 2014. 1 thought it would mitigate his paranoia and suspicion
around me and therefore alleviate the violence he directed towards me as a result of those

suspicions. I had an escape route —~according to him: “dre you serious about this marriage? Oh you

need your own home, kid? Got it.”

That’s why 1 eventually refurbished the then almost empty apartments Downtown. Raquel
needed a place to live, and Johnny was trying to get under the yolk of my nearest and dearest. “Oh

move in, kid!” he said, and moved her into this apartment. [ started redecorating the downtown
apartments, After some time, they became my default place. We were a couple with two different
homes in the same city. We couldn't be in the same house for too long. Every time he got high and
we had a row, he'd leave afterwards. Johnny never wanted to see the destruction he caused, and he
loved to destroy places. He destroyed things the way bands smash up hotel rooms, except he'd do it
to the whole house. Then he'd leave to avoid facing the damage, which often would include me.

Johnny wanted to own me entirely.” I'll take care of you. You don't need to work.” He'd fight

me on every job. The way he talked about working actresses was despicable. Being an actress was a
sin to him; it was the equivalent of being a whore. He talked about ambition in such a dirty, onerous
way.

) fueen @, on Yk 20, 2013 e de ol Mesdh 22, 2003, ddimmy telk

issdelwithiapaintingyhagmylexgparmengasyathadipaintedfwhichlfhad]nangingfupYinfalvestifule]
oravailowaarealbetween]mygbedroomtandithelhallwayy It was in a place on the wall behind the

bedroom door, which was almaost always open. The picture had been up on the wall for a long time:

Johnny had seen it many times and he had never said anything, but one day after he had been doing
a lot of drugs, the painting was suddenly a big problem for him. In addition, there was another

painting that he also wanted me to remove — and Johnny defaced both of them.
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AnnWhad[takenteqraineYpil sqwecdBandboozelibalday yinjac§ igwastsnorineinesto]
Culainefanbldiinkinglalonelinim pkichengidharediarguingiwilngaoutiheipaintns Sl iniyi]

ivistinltheleven  neandligeers edlonjovegintolthenexddaympifdonaknowiwhygheeofSolniad)
Bon hagpai R el ik auldhaveappearedjouttofthelbl uolojalnogmaljpersqniw ol iadlscenta)

Datinelhaqhod[bcemhansnotogatvearyi opsomeoneioniapiul i eldavalonsibenderisudden 3y
bEcamejibeibiobesaissueloifiieldayy

oy ongpoiniheluiearolse tiegnaintington] iregwithihisilig hiecf fhad{io]physical StoplhiGy
trgmltryinaftoflighthinfup)

At another point during the ordeal he alsa verbally attacked me and accused me of having an

affair with my ex-wife Tasya, as well as that singer-songwriter. The latter accusation was a hold-
over from a previous fight, but these sorts of accusations were repeated and re-hashed by Johnny
until I admitted to whatever he was accusing me of. This was how he would justify keeping me
there in the fight cycle for sometimes days — because he was holding out for me to admit something.
[ remember trying to walk away from him, just because I wanted to diffuse the situation, but
this antagonized him.
hefpishedluequplagaimsifinenyal IgAnothegtimelduringtthisfordea hels lappedlmelacrossytiieglace) -

I do not remember if [ was in the hallway when I was slapped or if I was leaving the hallway — but [

remember being with him in that hallway area after he hit me in the face and I remember telling him
that he had hit me in the face. {falsolremembergsittinglacrossiafuable}fromPohnn yjathejbreakfash
nooKlarcaXwherelohnnygwasidrigkinglbrownlaiconolRandwastholdingloufogmegioladimif
But I do not remember if I was slapped in the breakfast

nook, or if | had stood up and moved rooms at that point, but I remember what happened right

before [ was slapped.
Johnny was supposed to have been on set to film a Keith Richards documentary, but he

would not leave my house. Everyone was coming up with strategies to calm him down and get him
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lean across him and get her back in the car. I will never forget the way that everyone else in the car
reacted — no one reacted. There was like a quiet alarm because no one wanted him to drop the dog,
but no one reacted so as not to antagonize him which might make him do something even crazier.
That was a really scary situation, everyone was trying to keep the energy down, without confronting
him, to make sure he did not drop the dog.

The hatred that he was capable of expressing towards me was at such despicable odds with
the excessive ways in which he also expressed obsession and love with me. Everything was my
fault. The end of his career was my fault, no matter that it was going down at a rapid pace by the
time I'd started dating him. This incident was one of the first iterations of a pattern I started to
notice more and more. On Black Mass he missed multiple days of shooting. He did it on Mortdecai
too. It’s a miracle he could get hired for any job. I watched Johnny sleep through multiple days in
his trailer and nobody would wake him up. I'd never seen an actor miss a day of filming after 17
years in this business. If you're sick, you come to work sick, But I watched Johnny do this in all the
movies 1 was there for, I watched him sleep through press days, too.

T v after v asolis i Mardh 2008, b | o mo sl e e dass, |
recattfoneftimelaimyfapatmendinl@rangeRlobanviwastsolmadlatimeNandlaccusedimelcfihavigela

WhiletdownonjihelloorffremembergfocusinglenfibenailfheadsfenfibtzmslofjihelSofaRgifam]zad)

(ofsmgihagmanygoftheselincidetsfdomotidistinguishiihemselvestinfmygimemoryfdueliothelshceiy

amounigifihemlandfihe}violencelthadoccurredbwithin]ihemWai]leasigwithougoeinglteminded] by,
etidenceyinatlcanireirestpmygrecclleciion® One of the common ways 1 found myself “dealing with”

the violence was to focus on something else around me.

I was looking at the nail heads on our sofa. [ thought: Did I buy those nail heads antiqued,
or did I do that to them? | saw the blood on the floor. I clocked red on the walls. It was mental

whiplash, dissociation. I was dealing with life or death. T wasn't comfortable being beat on. I just

18

CONFIDENTIAL



didn't want it to happen anymore. That’s why I was thinking of nail heads when he was pummeling
me.

In late March 2013, 1 had been to lunch with Russell Simmons who wanted to pitch me an
idea for a reality show having to do with yoga and wellness. He had sent a copy of his book to
Orange for me to read afterwards, and Johnny was at home not leaving my apartment, and he
intercepted the packape. He wrote a note on the cover in black marker that said: “Dear Mr Simons
[sic], I found your book inspiring to look at. Especially your teeth on the cover. I'm so happy you
are so hygienically inclined and so super rich! JOHNNY DEPP.” After a lengthy interrogation of
me about my behavior and what [ wore to the meeting I had to show him what I wore, offer to call
my assistant Kate to confirm on the phone without any prompting from me what she remembered
me wearing to him to prove I was telling the truth, and then promise to oblige that Johnny could
speak to Mr. Simmons about this interaction. All this in order that he could eventually move off of

the subject. Johnny showed me the book, and | had to agree to send it. | was embarrassed.

[pfear] iy O] coutdnidmakelighnmygstoplusingland{hegwasimissinefallo Mo fvorkd

facinglnimldirect] yhlelwastunprofessionatfandfwoutdfeedanaryfaghimsel Mhelscreamedafrmerand
Cnmed s i with eltvemaies, § nted w0 s il 0 st ) s oo s et

In mid-May 2013, Johnny was upset about me filming with other men, despite me

reassuring him. We had a fight because he wouldn’t let me leave the house or agree to do scenes in
low-cut tops or tight-fitting clothes. I was under pressure to change my wardrobe. I was considering
taking another job in which I would be filming in London for London Fields but Johnny wanted me
to go on the road with him and continue on location with him filming Lone Ranger, where I would
wait for him to come home from work every day. I saw him on set and then left to continue to
undertake press obligations I had for outstanding work. [ made the promise to make regular returns

to him wherever he was, whether LA or on location.
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“his girl” again. CHATYANAIRNENGOACKITO!

By it walis fhe emynnt o G ol

e inwa mafesas, i irded dewdlkris

ome 1 had never had anything like this happen to me and didn’t
know what to do or how to respond. [ was absolutely frozen in terror, staring at the bathroom light.

I had never experienced anything like that before.

e

"ol ussiajfor press events for

Johnny’s Lore Ranger premiere. There was a female flight attendant on the plane. Her name was
Hope. She gave the impression she was new.

Before the flight, Johnny had some MDMA from Nathan Holmes delivered to him, which
he brought out during the flight. I decided I would take some with Johnny because I didn’t want to

be bad cop and MDMA seemed like a non-violent safe bet that I could engage in to prove to him
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that I wasn’t “nagging.” I thought it would be impossible for him to turn a happy love drug into a
nightmare. Johnny offered MDMA to the flight attendant, who refused a few times, but eventually
UL i (TBRMA ventivzilly b e st eitiantan, and she game dosm ol ep i ama o
tizo finirend (o o pebibed oy e and feaned fii e, sl to uies K Swddi
BRleciils, 0 nasamnse, ey st “Hapmaz:” e Mk areni st um, Tionew diba]
g eflnis o e st camdl e Tl s s oviep e e B o o e el
T e ) ol ) el St e oo by tall v ot U s s et B
zadad o el ik, (o oo, e e aitanéin: panfidied, aysiiesfized e, efted,

I was trying to defend the flight attendant, telling Johnny that she did not mean anything,

and was just feeling the effects of the drugs. And then, Johnny turned the accusation on me, and
said that I provoked it.

Wi e vt o s ool e Romssin, iy s ) ety o e il oo, o
st s v ) 8 it el el oo i ) e s e o Gk mer Bl Thizm
ity Sl oo s gy s gy v it o o s, oy Jdze fispzmme
fvt e e ) s ol fmeftl

m@mam@mﬂmm We took the kids and our friend Britney Eustis with

us to the island. Johnny proceeded to covert binge drink in coffee cups. The tension was comprised

of a combination of whatever he was secretly taking plus whatever amount of alcohol he was
consuming, in addition to his upset over his career status and the money situation (he didn’t want to

sell the boat), and the fact he was hiding it from his kids who were hypersensitive about Dad
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drinking again. It was a pressure cooker. Lily Rose asked me, crying, what was going on with her
dad. I was walking on eggshells. I didn’t want to lie or hide it from her, but I had no choice.

Lily Rose had a panic attack after Johnny jumped head-first into the water from the peak of
the boat. He was drunk and wasted, and threw himself over as a joke, like a dead fish, and it freaked
the kids out. Lily Rose shortly after was crying panicked saying she needed to leave, and that her
Dad was drinking again, and she asked if I knew. I said, I didn’t know, I didn’t think so. I was
trying to protect them both. He came in and I was holding her while she was crying, reacting the

way a 14-year-old would with their estranged, lying father. Johnny blamed me for getting her upset

at him, when [ was just trying to protect him.{jle}waiked]infand[askcd}ifilvRoseliolleavelusiaigiey

Getityiijhejdikilitd{meYl§don’t remember much else about what happened in that room. Mostly 1
was just hyper-focused on Lily Rose. She told the boat captain that she wanted to get off the boat.
Tara, who ran the Island got involved. Lily Rose was screaming, crying, hyperventilating. Jack got
upset and said he wanted to go with Lily Rose. Tara wanted to talk to me about this, as did the boat
captain.

Lily Rose demanded to get off the boat immediately, so they called a chopper for her, and I
went with them to make sure both the kids got home okay. I can’t remember Britney being a part of
that. I might have [eft her on the island with Jack, who at the last minute, decided to stay. It was
scary for Jack because he stayed - he stayed because he felt protective over his Dad, He found his
Dad after we left, passed out, face down on the beach in the sand. He thought his dad was dead. He
called Tara in a panic, Tara told me next time I saw her, by which point Johnny was sober, and she
told me how frightened Jack had been,

[ ushered a crying, screaming Lily Rose off the island with her curled up in my arms. She
wanted to go to her home, but I didn’t have an easy way in to get to Johnny’s main house, so I went

to 80. Johnny was in a 24-hour one-directional text rant at me. 1 did not respond. He called me
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the role and I was biding my time and biting my lip waiting in anticipation for when he would catch

up to reading the script while I was already on set.

e ey, wiils Te war Minkos o move wifh Rad B, Welndo hoxslams: @O
el hclaskedline]i ikwas) © KBS Helsa Nl kol i aliis banip vhiohisediolbeatonpnc Lol

Gedihpoushpwhalavspvangoomeliun usARldonilmeaiioln g ne]imellidlntyergtoidlien
athincANEVe gsaidlalwordRWhenlshelsaidfihafifteidhumiliafedqifcannofoverstatel o

During October and November 2013, after many attempts by me to intercept the runaway

train that was Johnny’s loss of sobriety, things came to a head and Johnny didn’t come home one

oot Canyid) et el (e e ey Tt B e e wbile i avelle 0 woard i et
LU tEEEia fegeoinglonfaldruglbingepwithiRaul}BEtianyginfajhotelfroomfwvherghe]passedfouiinlthe!
bathubN¥andfsecuritdhadiro]break{davwnlaldcoginfordeniofctfiolhim) He proceeded to miss several

days of filming because he was so sick from the bender.

[Egeriamngnizhijouimbwhichlineys okedlaboug b ey Eland[rapinamaaeadcorpselbecause] |

cvasyiolplamelastg/ésbinleampleounsedongtogonnnysineedforthisfdmelbendecyifoften]servedfas)
hislexcuseltogsuchlindulpences

In November and December of 2013, this was Johnny’s period of sobriety post-drug binge

in London with Paul Bettany. We were back in the honeymoon phase. It’s important to understand

Johnny’s addiction cycle, which I can describe by phases.

Phase One: After a short period of abstinence in which he claims he’s definitely done and
he’s absolutely never doing it again, he's over it all. “Thar's never happening again so why are you

acting like it's still a problem?” It goes on with him telling me words to the effect” You need to
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know how. I think the bodyguards must have helped him, which is frustrating to me because so
many people were preventing him from having accountability for his actions.

I was having second thoughts about the marriage but decided to go ahead with it to alleviate
some of the pressure on the relationship based on Johnny’s insecurity. I also thought it would give
me more say in terms of weighing in on how badly I felt Johnny needed care. I went through with
the engagement party in mid-March. Johnny got high at the party and ended up staying in the
upstairs office room all night with a few trusted friends. I tried to get him to come downstairs to see
guests a few times but he was too messed up and drunk. He screamed at me.

I recall that in May 2014, Johnny whacked me in the face with his hand after the Met Gala,

following another argument. I remember we had an argument in the living room area in a big suite,
which had red and yellow carpet. Johnny had accused me of flirting with someone. [t was his first
time there at the Met Gala and I was on the shortest leash. I may as well have had a veil over my
face. [ had to monitor where my eyes were, which was challenging at the Met because I'm a fashion
nerd and my gaze wanders. If I looked at a woman walk by, it was a fight. It wouldn't start right
there and then. It would be saved up and used against me later. He caught how long I looked at each
person, so I had to be judicious. Once we left, he was in a rage. He broke a lamp, upturned a sofa
and end tables, threw a bottle into the wall, broke part of the chandelier off with one of the things he
threw at me that hit the dangling fixture, and he hit me in the face. This caused me swelling and a
discolored nose.
Semcsitine fn My 2014, somsrns pusiala pici of famss Froes md e, Sy b (s
ininclagdiWaNscreamyetadine}iiweNeiyineRhielihreatened|tolbrealduplwithimeNandfifassured b
notbingfwasiooinglonflohnnygstartedirojthrowjthingsiadrneyllicscaredfandiwentitolaYmendis)
T, 0 o e sl e i, oo ] e 7 ity o Do, O s s
I was instructed to call an ambulance by Dr

Jacobs, but I couldn’t do it because press would find out. That was the same reason I never called

the police when we fought.
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author of mine, named Clive Barker. I know that Johnny’s text message refers fo physical violence
because Johnny did not apologize for name calling or some other verbal argument.

It's a constant whiplash. He hits me. The next thing you know we’re staring lovingly in each
others’ eyes and we're in Japan with the kids-

Johnny had a premiere in Tokyo in January 2015 for a film he had done called Mortdecai.
We were in a hotel room and he was upset because his sister, Christi, had brought up the issue of a
prenuptial agreement, which he said he did not want, but [ said I would sign whatever was needed,
either a prenuptial or postnuptial agreement. But then Johnny was also accusing me of having an
affair with a co-star, which ended up with him in a rage. Johnny slapped me, there was a struggle,
he grabbed me by my hair, and he wrestled me to the floor in the closet of our hotel room. He then
kneeled on my back and hit me in the back of the head. When I tried to stand up, Johnny muscled
me back to the floor. He stood over me and yelled as [ cried on the floor. 1 was sitting on the floor
crying and I put my head in my hands.

I remember being concerned about any visible bruising on my back because my back was
exposed, as I was wearing a backless dress to the premier of Johnny’s movie. No bruises were
visible. I checked obsessively in pictures online.

In February 2015 we were married on his island. And immediately after [ went to work in
the UK. Shortly after that, Johnny went to shoot Pirates of the Caribbean 5 in Australia. We didn’t
see each other for nearly a month.

(nltash ol Joobod ginklchnnygslentourapejeavelmclatheadsuplastolwharfvaslabotdro)
seerls e fim Al el oy tresy el o gy oo s exeossfive e emdl pyelinilsfed] damfke
ahileliihadfbeenlabioadAWhenfJacrivedintaustralinglfcouldfimmediattlyfietahimygwaslacting
weEile, zmd Bd fosh o o o vz, 130 baem en e bandsr, hind cofimsiad bis mrse Bifie 1L kmd,

s it e wiifh Ml Mearem e fad b damndig mars diess o (el s e,
That was the situation I unwittingly walked into in that isolated home in Australia. {fhadngi{bten)

tiardjigreventaldaygwienpichunygpullcdfoudalbagloiidiug sy
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After I filed for divorce, he was determined to get my job taken from me, and in those
efforts wound up jeopardizing his own future project with JK Rowling, which he was discussing at
the time. He sent out emails to directors and producers at Warner Brothers connected to him and
me, and he called everyone demanding that I be fired.

LnlateiNovember0lR otinnyfandlifwerelinifosyaselesihostinpRijhanksoivingldinnegand|
eqdinlanotherpinsicalliieleifaniodquitelsurehvholvasiiiciepg Ibelicve]Raquel[Renningiony
hEipatnegailtheftimeloshibrewiiati ynjMansouMlackand|ilyERoseYinyhtather§possiblyimy;
poitRdfandipossiglyinarselgrin]Bocranyildonofrecal fWhenlthefgnestlargyedloriefiy
Wie wiare et fn e (iR apauen avey o o wests ol Jtuy demed oy
ShirfapditremimefacoundltheirocmBfelhrewfalwincle asslan dalhcav ¥ [assidecanicHag ey
el erap brrsasendis o (i chfios lovmes dh was i s eommar of the reon ehue (e ompesed
Grickiwalllwisifrememberfalling{ovegbackwardsfovediffand]littinglmyheadlonlthelwal

Johnny was so mad at me; I do not know why. I know that I wanted to get back downstairs.
I wanted to have a good night. I always just wanted to have a good night. I always just wanted
things to be okay between us. I wanted him to be less angry at me. I remember wanting to go back
downstairs, put on a brave face, get through Thanksgiving, and most of all, just hope that he did not
want to stay mad at me and make this another war.
[IztegfiEarnedihagijnadfeotienfalsizeablejlumplon]helbachlo g Y eaaandlhadn gl plhad)
Biistet[open

On the night of December 15, 2015, Johnny picked another fight with me. He threw a

decanter at me, knocked items around the room, and punched the wall. He slapped me hard,
grabbed me by my hair, and dragged me from one room to the other. We fought in various parts of
the house. On a stairwell, in the office, in the living room, in the kitchen, in the bedroom, in the

guest room. In the process, he pulled large chunks of hair and scalp out of my head.
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campaigns. As a result, I was unable to renegotiate a new contract, which is standard in the
industry.

1 also incorporate in by reference my response to Interrogatory Nos. 1-3 of these Fourth
Interrogatories, my deposition testimony in this case, the declaration I submitted in this case, my
deposition testimony from my divorce litigation, and my sworn Witness Statements and live
testimony [ provided in the Sun litigation in the United Kingdom, and the other incorporated
information from Interrogatory No. 3. Ialso incorporate in by reference my deposition testimony in
this case. Per Rule 4:8(f) of the Virginia Supreme Court Rules, | also incorporate with this response
the Expert Designations of Dr. Dawn Hughes and Kathryn Arnold. I also incorporate all the
documents produced ir; discovery and the depositions that relate to these issues.

February 9, 2022 AS TO OBJECTIONS:

B

Elaine Charlson Bredehoft (VSB No. 23766)
Adam S. Nadelhaft (VSB No. 91717)

David E. Murphy (VSB No. 90938)
Charlson Bredehoft Cohen & Brown, P.C.
11260 Roger Bacon Drive, Suite 201
Reston, Virginia 20190

Telephone: (703) 318-6800
ebredehoft(@cbcblaw.com
anadelhaft@cbceblaw.com
dmurphy{@cbcblaw.com

1. Benjamin Rottenborn (VSB No. 84796)
Joshua R. Treece (VSB No. 79149)
Woons ROGERS PLC

10 S. Jefferson Street, Suite 1400

P.O. Box 14125

Roanoke, Virginia 24011

Telephone: (540)983-7540
brottenbom{@woodsrogers.com
jtreece@woodsrogers.com

Counsel to Defendant and Counterclaim
Plaintiff Amber Laura Heard
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served this 9" day of
February, 2022, by email, by agreement of the parties, addressed as follows:

Benjamin G. Chew, Esq.

Andrew C. Crawford, Esq.
BrowN RUDNICK LLLP

601 Thirteenth Street, N.W.
Washington, D.C. 20005
Telephone: (202) 536-1700
Facsimile: {202) 536-1701
behew@brownrudnick.com
acrawford@brownrudnick.com

Camille M. Vasquez, Esq.
BROWN RUDNICK LLP

2211 Michelson Drive

Irvine, CA 92612

Telephone: (949) 752-7100
Facsimile: (949) 252-1514
cvasquez(@brownrudnick.com

Counsel for Plaintiff and Counterclaim
Defendant John C. Depp, I

B

Elaine Charlson Bredehoft
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VERIFICATION

I declare under penalty of perjury that the Responses to these Interrogatories are true and

correct to the best of my knowledge and belief.
2/9/2022 %/

Date Amber Laura Heard




VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY, VIRGINIA

JOHN C. DEPP, II

Plaintiff,
V. Civil Action No.: CL-2019-0002911
AMBER LAURA HEARD, -

Defendant.

PLAINTIFE’S SUPPLEMENTAL DESIGNATION/IDENTIFICATION OF EXPERT
WITNESSES

Plaintiff John C. Depp, II, by and through his undersigned counsel, pursuant to Rule
4:1(b)(4)A)(1) of the Rules of the Supreme Court of Virginia, and the Court’s Scheduling Order
dated March 26, 2021, and in response to Interrogatory No. 15 in Ms. Heard’s First Set of
Interrogatories dated October 7, 2019, hereby supplements his Expert Designations dated
January 11, 2022 to reflect the findings of Dr. Shannon Curry’s IME report dated January 18,
2022.

Given the ongoing state of discovery—in particular, the continuing document
productions from the parties and non-parties and the fact that depositions of certain key parties
and witnesses have yet to occur—Plaintiff reserves the right to further supplement this Expert
Witness Designation, to include (1) identifying additional or different areas of expected
testimony for the designated witnesses, (2) identifying additional or different bases for the
expected testimony of the designated witnesses, and/or (3) designating additional or different

expert witnesses.
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Infinitum Nihil (DEPP00018328-DEPP00018404; DEPP00018508-DEPP00018594), Jack
Whigham (JW000001-000149), Christian Carino (CC000001-252), Edward White & Co., LLP
(EWCO000001-EWC000052), and Disney (DISNEY000001-383), as well as his extensive
experience as a CPA and financial forensics professional. Mr. Spindler may also testify as to any
fact or opinion rendered or attributed to another witness or party as identified by other parties’
witnesses. Plaintiff reserves the right to designate or substitute other witnesses of the same
disciplines to testify as to the facts and opinions described herein. Plaintiff further reserves the
right to supplement this Expert Witness Designation based on additional facts Plaintiff learns
during discovery and/or his ongoing investigation of this matter. In particular, as of the date of
this Expert Witness Designation, the following depositions have yet to occur and/or be
completed: Ms. Robin Baum, Mr. Edward White, Edward White & Co., LLP, Disney, Mr.
Christian Carino, and Ms. Heard.

Mr. Spindler’s CV is attached hereto as Exhibit B. He is being compensated for his
work at the rate of $550 per hour; none of his compensation is contingent on the opinions he
renders or the outcome of the litigation.

3. Doug Bania, Analyst, Nevinm Intellectual Property Consultants, 415 Laurel
Street, Suite 341, San Diego, California 92101. Mr. Bania is a Certified Licensing Professional
(*CLP”) and intellectual property (“IP”) expert with more than fifteen years of experience in IP
valuation, IP management, brand strategy, and internet and social media evaluation. As a
founding principal of Nevium Intellectual Property Consultants, Mr. Bania has extensive
experience analyzing the reach of website content and social media posts and providing
valuation and damages calculations for intellectual property and defamation cases related to

celebrities and other public figures. He has been named an expert for over ninety-five cases and
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has provided expert analysis, consulting, and testimony concerning social media analysis,
defamation damages, internet impressions and visits, Google search results analysis, website
traffic, and social media damages. Mr. Bania received his Bachelor of Arts in Cinema from San
Francisco State University and a Master of Arts in Television, Film, and New Media Production
from San Diego State University. Mr. Bania is a Google Analytics Certified Individual
(“GAIQ”) and is a current member of the International Trademark Association (“INTA™) Right
of Publicity Committee and the American Bar Association (“ABA”} Copyright & Social Media
Committee.

Subject Matter of Mr. Bania’s Opinion: Mr. Bania will testify concerning the impact of
Ms. Heard’s allegations of domestic abuse against Mr. Depp as made in her 2016 Domestic
Violence Restraining Order and her December 2018 Op-Ed in The Washington Post on Mr.
Depp’s career, reputation, and public image.

Substance of Mr. Bania’s Opinion: Specifically, Mr. Bania will testify as to the
following opinions: (1) there is no indication of Mr. Depp being portrayed in a negative

connotation during the seventeen largest Google Trends Spikes before Ms. Heard’s allegations of

abuse in May 2016;(2)VrYDepplisIportraycdlintainepativeconnotat o aur ey heye SRl Arees)

Cronglls Thremds Sifftes aifter s, Kzl alllyttons off dbmss in My 2006, s after Gs
washpublishedkingPecembed20lI8) and (3) Mr. Depp’s Q Scores indicate the public’s

perspective of Mr. Depp was damaged after the date of Ms. Heard’s allegations of abuse and

even more so after the date these allegations were re-published in the Op-Ed. Based on Mr.
Bania’s analysis, Mr. Bania will opine that Mr. Depp’s reputation was negatively impacted after
the date of Ms. Heard’s allegations of abuse, including when they were re-published in the Op-

Ed.
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Nevium Intellectual Praperty Consultants
Google Trends Timeline for the Term "Johnny Depp"
Source: Document 3a (fchnny Depp and Amber Heard Google Trends All Time.xls)

NEVIUM

Tntelleetrm) Properry Comnliants

Exhibit D, Schedule 1

Google Trends Results For Johnny Depp
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Heard files restraining order and files divorce

from Depp due to alleged abuse

Washington Post

Heard publishes the Op-Ed in the
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Google Trend Analysis - Beforg the Heard Allegations See Notesin Chart Ahova
Related to Related to Related to'Work SERP Website, |
Note Date Article Title: Tapic Heard/Cp-Ed Driig/Alcohol Ethic: Source Source ;'

A 25-Jan-04 Johany Depp and Vanessa Paradis - Hurriyet Daily News Relationship Pictures No No No 4a 8a
A 12-Jan-04 Pirates of the Caribbean: The Curse of the Black Pearl (2003) Movie Review No No No 4a gb
A 10-lan-04 Actors Johnny Depp and Sean Penn Pose Together... Picture No No No 4a 8c
B 4-Mar-04 Secret Window (20C4) - Trivia - IMDb Movie Facts/Trivia Ne No Na 4b ad
B 11-Mar-04 ‘Secret Window' s another perfect fir for Johnny Depp NA - Article unavailable NA NA NA 4b 8e
B 12-Mar-04 Johnny Depp Secret Window (2004 Stock Photo - Alamy) Picture No Ne No 4b 8f
[ 27-Jul-06 460 Johnny Depp Ideas - Pinterest Pletures - Fan page No No No e 8g
c 5-Jul-06 Johnny Depp - CBS News Pirates of the Caribbean Plcture No No No ac 8h
c IJul-06 'l felt welrdness for many years' |Movies|The Guardlan Depp's personal life No Neo No dc Bi
D 28-Feh-04 Secret Window press Conference February 28, 2004, Johnny... Movie detalls and pletures No No No ad 8|
[} 23-Feb-04 In a Surprise, SAG Chooses Johnny Depp as Best Actor Movle award review No No No 4d Bk
] 29-Feb-04 Johnny Depp Oscars 2004 Steck Photo - Alamy Picture No No No 4d 8l
E 12-0¢t-12 Five User Experience Lessons From Johnny Depp UX Programming Compariscn No No No 4e 8m
E 16-Oct-12 Johnny Depp: Publisher | Fine Boaks & Collections Book publishing company Ne No No 4e &n
E 22-0ct-12 Ichnny Depp Stickers | Redbubbles Depp Stickers/merchandise No No No 4e 8o
H 17-Jul-05 Charlle and the Chocolate Factory (2005) - IMDB Movle details No No No 4h ap
H 31-Jul-05 The day | met Johnny Deppil! - LA Youth Fan blog post No No No 4h 8q
H 20-Jul-05 Tim Burten + Johnoy Depp = Movie Magic - Atizona Daily Movie review No No No 4h ar
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Tireelleztil Prperty Constans
Nevium I[ntellectual Property Consultants

Google Trends Timeline for the Term "Johnny Depp"
Source: Document 3a {lohnny Depp and Amber Heard Google Trends All Time.xls)

Exhibit D, Schedule 1

Continued: Google Trend Analysis - Before the Heard Allegaiions Sce Netes in Chart Above

I Related to Related to Related to Work SERP Website
w. _ _Note ___Date_ _ ArlceTitle o e L L Teple_ - - —_ __Beardfop-id Drug/Alcohol _ _ Ethic Source Source ;
] 13-Apr-04 Fitim Carees of Johnny Depp timeline - Timetoast Depp film career No No No 4i as
] 6-Apr-04 The Johnny Degp Archive: Onee Upon A Time In Mexico Movie Review No No No 43 8t
1 15-Apr-04 The Libertine - Behind the Senses - Jehnny Depp-Zone Movie Review and Pictures No No No 4j 8u
1 16-Sep-15 15 Best and Worst Johnny Depp Roles - Rolling Stone Review of roles No Ne Ne 4j 8v
I 18-Sep-15 Johnny Depp's Weirdest Movle Looks - Varlety Review of roles No No No 4j 8w
1 18-Sep-15 lohnny Depp is Hollywoad's Essential Welrdo | Wired Depp career review No No Ne 4 8x
K 3-jul-13 lohnny Depp as Tonto: Is "the Lone Ranger” Racist? | Time.com Race of character played by Depp No No Noe 4k 8y
K T-jul12 The Lone Ranger [2013) IMDb Movie detalls No No No a% 82
K 3-Jul-13 The Politics of Johnny Depp as Tonto | The Takeaway - WNYC Race of character played by Depp No No No ak 8aa
M 25-Jan-10 Johnny Deppin internet death hoax - Independent.ie Fake death report No No No 4am 8bb
M 14-lan-10 lohnny Depp tattoos, celebrity dads, lchnny Depp - Pinterest Fan Pinterest posts No No Ne 4m Bec
M 15-Jan-10 Johnny Depp [mpersonator Ronnie Redriguez Bio of film double/impersonator No No No 4m Bdd
N 31-Jul-04 lohnny Depp - Iohnny Cepp-Zone Depp biography No No No 4an Bee
N 29-Jul-04 Secret Window [DVD] - Amazon.com Amazon movie for sale No No No an 8ff
N 1-Jul-04 Pin on the Hellywood vampires - Pinterest Alice Cooper Pinterest page with Depp No No No an 2eg
0 10-Nov-04 Biography Johnny Depp: Under His Skin (TV Episode 2004) Movle details No No No 40 ghh
Q 12-Nov-04 Johnny Depp: Finding Neverland - NPR Fitm character discussions No No No 40 8il
o] S-Nov-04 The Brave - Rotten Tomatoes Movle ratings and details No No No 40 8Jj
P 3-Jun-12 Johnny Depp {Creator) - TV Trapes Depp career history No No No 4ap 8kk
P 21-jun-12 Johnny Depp's Newly Single Life - ABC News Depp's alleged breakup with Vanessa No No No ap 8l
P 15-Jun-12 lohnny Depp's girl on Twitter - Pinterest Depp plcture on fan website No No No ap 8mm
Q 10-Dec-04 lohnny Depp: A kind of illusion by Denis Melkle {2004-12-10) Amazon book for sale No No No aq 8nn
Q 15-Dec-04 by Jim Merrett Everything Franc December, 2004 - Johnny... Movie roles and relationships No No No 4q 800
Q 16-Dec-D4 The less dialogue you give him, the happler he feels: Marc... Depp's ease to work with No No No a4 8pp
14 5-Feb-05 Johnny Depp - Pinterest Depp pleture on fan wehsite No No Neo ar Bag
R 10-Feb-05 Johnny Depp: Johnny Darko - Rolling Stone Depp's eareer and history No No No ar 2rr
R 5-Feb-05 Supparting Jobnny Depp Minamata out December 15 Depp pletures and movie history No No Ne ar 8ss
S 15-Jul-09 Photos: The Johnny Depp Retrospective | Vanity Fair Magatine phatos No No No 45 =4
S 15-ful-09 Johnny Depp's Movie characters photo: John Dilinger - Pinterest Depp picture on fan website No No No 4s Buy
S 2-Jul-09 Faces of Depp - Today Show Depp plctures No No No 45 8w
4] 16-Jun-03 Johnny Depp's Great Escape | Vanity Falr Depp's movie career and history No No No au Bww
U 18-Jun-09 Johnny Depp, Marion Cotillard arrive for "Putlic Enemies... Depp picture on fan website No No No 4u Biox
u 20-Jun-09 Johnny Depp - Wikipedia Wikipedia page in a different larguage No No No 4u 8yy

Analysis Summary Notes

Total Webipages Reviewed 51

Related to Heard/Op-Ed 0 None of the artictes were related to Heard or the Op-Ed

Related to Depp's Drugfalochol Use 0 None of the articles were related to Depp's use of drugs or alcohel
Refated to Both Heard/Op-Ed and Drug/Alcohol 0

Related to Depp's Bad Work Ethlc 0
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Intefleetnn] Propeny Convarltants
Nevium Intellectual Property Consultants

Analysis Summary Notes

Total Webpages Reviewed
Related to Heard/Op-Ed
Related to Depp's Drug/Afcohol Use

Refated to Depp's Bad Work Ethie

18 18 of the total 24 articles are related to the Heard Allegations and Op-Ed
13 The 13 articles regarding drugs and alcchol were only mentioned as part of the Heard Allegations and/or Heard Op-Ed
Related to Both HeardfOp-Ed and Drug/Aleoho! 13

Google Trends Timeline for the Term "Johnny Depp" Exhibit D, Schedule 1
Source: Document 3a {Johnny Depp and Amber Heard Google Trends All Time.xls)
Google. Trend Analysis - After the Heard Allegations See Notes In Chart Above
! Related to Related to Related to Wark SERP Website i
L Note _ Date __ Article Title e Taple Heard/Op-Ed DrugfAlechol Ethle _ Seurce = Source
QT T i) (9
ENov20 (e e T
B:Nov-20 chnny, Depp to-depart the gFantastlc Beasts Franchise ~ CNN (No) (No) (af)
G 27-May-16 Amber Heard granted restraining order against hushand... Heard divorce Yes No No 4g
G 30-May-16 Johnny Depp | Golden Glohes Movle background No No No 4p
G 26-May-16 Amber Heard fites for divorce from fehnny Depp [ CNN Heard divarce Yes No No 4g
L 27-lun-16 90s Icon Winona Ryder is Making Her Comeback Winona's career and states no abuse No No No al
L 22-Jun-16 Iohnny Depp Height, Weight, Age, Biography, Wife & More Deppinformation No No No 4
L 5-Jun-16 Depp's fall from heartthrob to "hobo' Heard allegations and drug use Yes Yes No 4
T 19-ful-20 Hollywood nervously awaits fallout from explosive Johinny... Reard allegations and trial Yes Yes No at
T 19-Jut-20 Ichnny Depp vs Amber heard: All the nasty bits of the UK trial Heard allegations and trial Yes Yes No at
T 7-lul-20 Ichnny Depp: Clzims in the Sun he beat ex-wife "complete Hes... Heard allegatiens and trial Yes Yes No at
v 27-Feb-20 Let's burn Amber": Text allegedly sent by Johnny Depp about ex Heard allegations and texts Yes Yes No av
v 9-Feb-20 Petition - fustice for Johnny Depp - Change.org Petition Yes No No 4y
v 26-Feb-20 lohnny Depp's Disturbing Alleged text messages read aloud... Reard allegations and texts Yes Yes No 4y
w 2-Jun-17 Iohnny Depp jokes about kiliing Donald Trump In Glastonbury Killing Teump joke No No No 4w
w 23-lun-17 Johnny Depp’s domestic abuse allegations deserve as much Killing Trump joke and Heard Allegations Yes Yes No 4w
w 23-Jun-17 Johnny Depp Ralses "Last Time an Actor Assassinated a... Kiliing Trump joke No Ne No 4w
X 21-jun-18 The Trouble with Jahnny Depp - Rolling Stone Interview with Depp Yes Yes No Ax
X 21-Jun-18 Iohnny Depp's Rolling Stone Interview: Most Shocking Interview with Depp Yes Yes Ne Ax
X 21-lun-18 Ishnny Depp's $650M Film Fortune "Almost All Gone®, Says... Interview with Depp Yes No No ax
Y 16-Aug-16 Amber Heard settles domestlc abuse case agalnst lchnny Depp Heard allegations and trlal Yes Yes No ay
Y NA Johnny Depp Filmography and Movies | Fandango Depp movle roles No No No ay
Y 19-Aug-16 Jehnny Depp, Amber Heard: A Timeline of Thelr... - Varlety Heard allegations and timeline Yes Yes No 4y
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VIRGINIA:

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

______________ %
JOHN C. DEPP, II, : Case No.
Plaintiff, : CL-2019-0002911
v. :
AMBER LAURA HEARD,
Defendant.
______________ x
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Videotaped Deposition of RCBIN BAUM
Conducted Remotely via Zoom
Thursday, Januvary 20, 2022
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