MINUTES OF
MEETING OF
BOARD OF DIRECTORS
CRESTMOOR PARK (2"” FILING) HOMES ASSOCIATION

(Date: October 9, 2012)

The meeting of the Board of Directors of Crestmoor Park (2™ Filing) Homes Association
was called to order on October 9, 2012 by John Sadwith, Chairman of the Board, at the home of
John Sadwith at 6:50 p.m.

1. Directors in Attendance. John Sadwith, Tom Deline, Stuart Gottesfeld, Julia
Stone, and Robert Brown. At approximately 7:00 p.m., Chris Penney, a candidate to become a
director replacing Jim Hahn, joined the meeting.

2. Architectural Committee. Tom Deline led the discussion of matters pending
before the Architectural Committee.

a. One South Kearney Lane (Freyer Residence). Mr. Deline reported that
the initial plans submitted for the residence “substantially encroached” onto both Kearney Street
and Kearney Lane setbacks. The architect substantially revised the plans to move the residence
further back on the lot. However, even with the new plans, there will be some encroachments of
the three-foot covered porch. (Mr. Brown disclosed to the Board that the Freyer family was
represented by Mr. Brown’s law firm.) Mr. Deline recommended that, consistent with similar
issues on other lots, if the Freyers get approval of neighboring lot owners, the minor
encroachments would be approved. Mr. Deline also noted that the plans called for an exterior
wall bordering a patio which would encroach into setbacks and that the garage portion of the
residence would have a flat roof. Mr. Deline recommended a rejection of the wall encroachment
and that a gable roof be added to the garage. Upon a motion duly made and seconded, the Board
unanimously approved (with Mr. Brown abstaining) Mr. Deline’s recommended course of
action.

b. 75 Southmoor Drive (Dr. Pino Residence). Mr. Deline presented
revised plans for a highly modern residence that included roof-mounted solar panels facing the
street. After a brief discussion, the Board unanimously rejected those plans as being very
inconsistent with the Design Guidelines and the requirements of the Covenants.

c. McKinnon Residence. Mr. Deline reported that he sent a letter to
Ms. McKinnon’s architect as discussed at the September Board Meeting rejecting the architect’s
request that the Notice of Non-Compliance be released and requesting the architect to respond
justifying the full stucco treatment and having Ms. McKinnon agree to maintain the current roof
material indefinitely. No response has been received.
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d. Jacobson Wall Request —135 Kearney. Mr. Deline reported he sent a
letter to Ms. Jacobson authorizing the retaining wall as described in the Board’s approval at the
September Board Meeting.

e. 55 Ivanhoe (Larry Kirschenbaum). Mr. Deline reported that he sent a
letter to Mr. Kirschenbaum raising multiple questions related to Mr. Kirschenbaum’s planned
placing of fabric over his existing fence. Mr. Kirschenbaum responded notifying Mr. Deline that
he was no longer planning to pursue such plan.

f. Third and Kearney (Matt Upton). Mr. Deline will send a letter to
Mr. Upton concerning the fence built in the front setback to hide trash receptacles from view as
discussed at the September meeting.

3. Compliance Letter. The Board discussed the draft Compliance Letter submitted
by Mr. Brown (copy attached). The Board Members suggested adding the requirement that all
piles of dirt be covered with tarps to prevent runoff and dust and that all street cuts made in
connection with construction be repaired to the City’s highest standard. The Board unanimously
approved the Compliance Letter with such modifications.

4. Canvassing. Mr. Brown noted that his law firm had prepared an e-mail to
Mr. Sadwith regarding the legality of canvassing in Denver and a copy of such e-mail had been
circulated to the members of the Board. A copy of that e-mail is attached.

5. New Director. The Board interviewed Chris Penney focusing on his
qualifications to serve as a director on the Board. The Board unanimously voted to appoint
Mr. Penney to the Board to serve out Mr. Hahn’s remaining term.

6. Financial Report. Ms. Stone reported that only four homeowners were in arrears
in dues payments and that Mr. Brown had recorded liens with respect to three of them. There is
an oral agreement with the four homeowner that Mr. Brown is resolving. Ms. Stone reported
that, notwithstanding a $2,000.00 expense for E&O insurance and an $1,800.00 expense for
bookkeeping services, revenue exceeded expenses for the first nine months of the year by
$5,982.00. Ms. Stone noted that landscaping expense was lower for 2012 than 2011 ($3,200.00
versus $4,500.00) because the expense of initial cleanup and planting incurred in 2011 was not
necessary in 2012.

7. Adjournment. There being no further business to come before the meeting, the
Board of Directors Meeting adjourned at approximately 7:55 p.m.

/ 7
L/Roblert L. Brown, Secretary

cc: Draft Compliance Letter
Canvassing E-mail
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CRESTMOOR PARK (2ND FILING) HOMES ASSOCIATION
c/o 245 Kearney Street
Denver, CO 80220

, 20

VIA E-MAIL AND U.S. MAIL

Re:  Crestmoor Park (2nd Filing) Homes Association — Compliance of Construction
Activities With Covenants and Design Guidelines

Dear

On behalf of the Board of Directors (the “Board”) of Crestmoor Park (2nd Filing)
Homes Association (the “Association”) and the Architectural Committee of the Board (the
“Committee™), I am writing to provide you with certain requirements in connection with your
planned construction activities. The Board welcomes building and development in our
neighborhood, and believes that it is important that such activities be conducted in a neighborly
fashion consistent with the Covenants and Guidelines and to minimize any impact on other
property owners.

As you know, construction and similar activities within Crestmoor Park (2™ Filing) are
regulated by the Amendment to Declaration and Agreement (the “Covenants”) and the Design
Guidelines (the “Guidelines”) which are an exhibit to the Bylaws of the Association. You have
submitted to the Committee plans (the “Plans”) for your planned construction activities. The
Committee has approved your Plans as being consistent with the Covenants and Guidelines.
That approval is contingent upon your agreement, and that of your architect and contractor, to
the following requirements:

1. All construction shall take place only consistent with the Plans as approved by
the Committee. Any variation from the Plans that affects the exterior appearance
or location of the planned improvements must be submitted to and approved by
the Committee.

2. All construction activities shall be carried out in compliance with all
requirements of the Denver Municipal Code and all other applicable legal
requirements.

3. Construction hours shall be limited to the more restrictive of: (i) any Denver

Municipal Ordinance regulating such hours; or (ii) 7:00 a.m. to 7:00 p.m. on
weekdays and 9:00 a.m. to 6:00 p.m. on Saturdays, Sundays, and holidays.
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10.

11.

12.

13.

The site must be securely fenced, with a locked gate, at any time the
improvements on the property are not completely weathered in and secure and at
any time there are significant construction materials or equipment on the site.

All streets within the subdivision shall be kept free from mud and debris
originating from the site or in connection with the construction.

All debris, overspray, construction materials, trash, litter, and spillage shall be
promptly removed from the lots and improvements of all affected neighbors.

Noise from the site, including radio and human vocalization, shall be kept at a
level that is not disturbing to neighbors. Additionally, profanity shall not be
spoken on the site that can be heard by neighbors.

Neighbors on your street within 200 feet of your lot shall be notified at least
48 hours prior to the commencement of any significant usage of the street by
heavy equipment, including, but not limited to, removal of excavated materials,
delivery of concrete, and delivery of large and oversized building materials.

Promptly repair any damage to any neighbor’s property caused by construction
activities, such as damage to buildings, irrigation systems, landscaping, flatwork,
fences, improvements, and utilities.

The Association is not responsible for any damage to or theft of vehicles, tools,
equipment, or other property of the contractor, subcontractors, material suppliers,
or laborers.

If any telephone, cable television, electrical, water, or other utility line is cut, the
contractor shall report the accident to the affected neighbors and utility within
two hours.

No alcoholic beverages or illegal drugs are permitted on the construction site.

Each of the undersigned has provided emergency contact information below.

Please return one copy of this construction activity compliance letter (the “Compliance
Letter”) signed by you, your architect, and your general contractor, to the attention of the Board
of Directors of Crestmoor Park (2nd Filing) Homes Association at the address provided in the
letterhead above. Until the fully executed Compliance Letter has been received, your Plans are
deemed not approved. Should you have any questions concerning the contents of this
Compliance Letter, please feel free to contact at( ) -
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Thank you for your attention to this matter.

Sincerely,

Robert L. Brown

RLB:rdh

The undersigned (i) are all of the owner(s) of Lot(s) , Block ;
(ii) agree(s) to perform the obligations set forth in the preceding Compliance Letter; and (ii1) has
reviewed the Covenants and Guidelines.

Printed Name: Printed Name:
Address: Address
E-mail: E-mail:

Cell No.: Cell No.:
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The undersigned, , as general contractor for
, (1) is licensed as required by law;
(i1) understands the requirements of the Covenants, Guidelines, and the Compliance Letter and
agrees to perform the obligations set forth in the preceding Compliance Letter; and carries
general liability insurance in the amount of at least $1,000,000.00.

By:
Name:
Title:

Address:

E-mail:
Cell No.:
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The undersigned, , as architect for
, (1)is licensed as required by law;
(1) understands the requirements of the Covenants, Guidelines, and the Compliance Letter and
agrees to perform the obligations set forth in paragraph 1 of the preceding Compliance Letter;
and carries general liability insurance in the amount of at least $1,000,000.00.

By:
Name:
Title:

Address:

E-mail:
Cell No.:
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Hedgpeth, Robin D.

From: Brown, Robert L.

Sent: Monday, September 24, 2012 12:16 PM

To: 'JOHN SADWITH (johns@ctlanet.org)’

Cc: 'J. Simonet’; 'JAS'; 'sagottesfeld@aol.com’; Thomas Deline’

Subject: FW: Crestmoor Park (2nd Filing)/HOA Matters - Canvasser Trespass Issue
Attachments: McCormick v. City of Montrose 99 P.2d 969 (1939).rtf; image001.png

CONFIDENTIALITY NOTICE

This electronic mail transmission and any accompanying documents contain information belonging to the
sender which may be confidential and legally privileged. This information is intended only for the use of the
individual or entity to whom this electronic mail transmission was sent as indicated above. If you are not the
intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the
information contained in this transmission is strictly prohibited. If you have received this transmission in error,
please call me collect at 303-299-8350 to let me know and delete the message. Thank you.

John:

The Board asked whether canvassing in a residential neighborhood (placing advertisements on doors, etc.) is
trespassing, the short answer is probably not, because it is likely that an implied invitation to enter the property
to canvass exists. A similar conclusion applies to peddlers.

Implied consent to enter a property is a defense to an action for trespass. McCormick v. City of Montrose, 99
P.2d 969, 974 (Colo. 1939) (copy attached). Under Colorado law, there is a “presumption of an implied consent
from a custom that may have existed for solicitors to enter upon premises uninvited and a failure of the
householders to take affirmative action, as by place placing on or near the entrance a sign that solicitors are not
allowed.” Id. See also RESTATEMENT (SECOND) OF TORTS § 330 c¢mt e (1965) (“The well-established usages of
a civilized and Christian community' entitle everyone to assume that a possessor of land is willing to permit him
to enter for certain purposes until a particular possessor expresses unwillingness to admit him.”). Thus, unless a
property owner notifies a canvasser that he is not welcome on the property (such as by putting up a sign), the
canvasser’s placing of advertisements will not be considered a trespass.

It is worth noting that implied consent is abolished if a statute or ordinance exists that makes canvassing a
trespass. Although Chapter 47 of the Denver Revised Municipal Code, titled “Solicitors, Peddlers and
Canvassers”, addresses peddlers, it does not address canvassers (or solicitors). Therefore, there is no statute or
ordinance abolishing a canvasser’s implied consent to leave advertisements at a residence. Because Chapter 47
does not make peddling a trespass, peddlers also have implied consent.

Chapter 47 has some general restrictions and license requirements regarding peddlars (pasted below). The most
relevant provisions are 47-18(c) and (d), which say (i) that peddlers (and solicitors) cannot conduct their
activities if there are signs restricting such activity on the property; and (ii) no door-to-door sales at residences
from one-half hour after sunset to 8:00 a.m.

1



Bob

ok o ook e ook ok

Sec. 47-16. - Definitions. =
Words used in this article shall have the following meanings ascribed to them:

(a) A "peddler" is any individual who engages in the itinerant or transient sale or bartering of any goods,
merchandise or services directly to the consuming public, whether or not the goods, merchandise or services are
actually delivered at the time of sales. A peddler engages in such activities as selling from door-to-door,
hawking of items at public events, and selling or canvassing by means of carrying goods or samples around
from place to place in order to encounter consumers who will purchase or order the goods.

(b) "Peddling" includes all activities ordinarily performed by a peddler but does not include the following:

(1) Any sales efforts by telephone or mail, where there is no face-to-face encounter with the purchaser at the
time of sale, delivery or provision of goods, merchandise or services;

(2) Any sales by itinerant salespersons selling goods or merchandise or providing services exclusively to
commercial, industrial or business accounts;

(3) Newspaper sales;

(4) The sale of food by food peddlers or operators of mobile food units and pushcarts as these activities are
defined, regulated and licensed under Article III of Chapter 23

(5) Sales from pushcarts and similar vending devices located in public rights-of-way, to the extent that these
activities are regulated and licensed under Article XIV of Chapter 49

(6) Sales from a stationary but temporary source, such as a roadside stand, located totally upon private property,
to the extent that these activities are regulated under the zoning requirements contained in Chapter 59; or

(7) Sales in city parks, to the extent that these activities are regulated under_section 39-11 or under Article II of
Chapter 39

(Ord. No. 6-94, § 1, 1-3-94; Ord. No. 112-08, § 2, 3-3-08)

Sec. 47-17. - Organizations.

(a) Except as provided in this section and in_section 47-19, any peddler working for a corporation, partnership
or other legally recognized organization shall individually obtain a peddler's license and comply with the
requirements of this article.

(b) The following types of organizations and individuals selling goods, merchandise or services on their behalf
are not required to obtain a license under this article but shall otherwise comply with the applicable
requirements of sections_ 47-18 and 47-19

(1) State and local governmental departments, agencies and subdivisions, including public schools;
2



(2) State-accredited private schools and academies; and

(3) Charitable, civic, patriotic, religious, educational, recreational, fraternal or cultural organizations which are
tax exempt pursuant to Section 501(c) of the federal Internal Revenue Code of 1986, as amended.

(Ord. No. 6-94, § 1, 1-3-94)

Sec. 47-18. - Prohibited activities.
It shall be unlawful for a peddler:

(a) To make any false statement or misrepresentation of fact, or otherwise to engage in fraud, in the course of
carrying on the activities permitted under this article, or to fail to fulfill the obligations and representations
which the peddler makes to a purchaser.

(b) In peddling any goods, merchandise or services to be delivered or provided at a future date, to refuse or fail
to give to a purchaser at the time of sale a written and signed receipt which shall accurately set forth the name,
address and telephone number of the peddler; a brief description of the goods, merchandise or services to be
delivered or provided; the anticipated date and manner of delivery or provision; the amount paid by the
purchaser; the balance due on the purchase; and the terms of payment.

(c) To fail or refuse to leave peacefully private property immediately when told to do so by the landowner, the
landowner's agent or representative, or the occupant of the premises or to attempt to solicit business at any place
which maintains a sign or other visible and legible indication that such solicitation of business is not desired or
is prohibited, unless the permission of the owner, agent, representative or occupant of the premises has been
previously obtained.

(d) To engage in door-to-door sales at residences from one-half hour after sunset until 8:00 a.m. the next day.

(e) To obstruct, impede or otherwise interfere with the public's use of public streets, ways or places, other than
as authorized by other provisions of this Revised Municipal Code.

(f) Under the age of twenty-one (21) years to peddle or attempt to peddle, or for any other person to allow
peddling by or to sponsor peddling under section 47-19 by any peddler under the age of twenty-one (21) years,
at any establishment licensed for the sale of alcoholic liquors or beverages or fermented malt beverages and
where the sale of such liquors or beverages is the principal business of the establishment, such as a tavern or a
liquor store.

(g) For any sponsoring person, company or organization of any peddling business involving, in whole or in part,
a sales force of one (1) or more persons under eighteen (18) years of age, to violate any provision of section 47-

19, or allow a violation of any provision of section 47-19 by any sponsored juvenile.

(Ord. No. 6-94, § 1, 1-3-94; Ord. No. 669-99, § 1, 9-7-99)

Sec. 47-19. - License for sponsoring juvenile peddiers| =

(a) No person under the age of eighteen (18) years shall be permitted to engage in peddling except as provided
in this section.



(b) Except as provided in_section 47-17(b), a license shall be obtained by a sponsoring person, company or
crganization for the conduct of any peddling business involving, in whole or in part, a sales force of one (1) or
more persons under eighteen (18) years of age. Any person eighteen (18) years of age or older peddling for a
sponsor shall obtain an individual license as provided in_section 47-17

(c) The sponsor shall be responsible for supervising and controlling the conduct of all persons, including
juveniles, peddling under the sponsor's license. This responsibility shall extend to Code violations proscribed
under section 47-18. The sponsor shall maintain visual contact with all juveniles at all times sponsored juveniles
are peddling as the terms "peddler” and "peddling" are defined in_section 47-16

(d) The sponsor shall provide to each juvenile in its sales force a badge or other easily readable form of
identification, issued or approved by the department of excise and licenses, which identifies the name of the
sponsor, the name of the juvenile, the juvenile's date of birth, and the juvenile's address, and which also contains
a photograph of the juvenile. The sponsor shall require all juveniles in its sales force to wear such identification
so that it is clearly visible at all times when the juveniles are peddling. The director of excise and licenses may
establish and charge the reasonable cost of issuing such badges.

(e) The sponsor shall be limited to peddling, through its sales force, food products, such as candies and snacks,
which are prepackaged by the manufacturer and not requiring refrigeration; inexpensive household and novelty
items; items handcrafted or prepared by members or beneficiaries of the sponsor; and magazine subscriptions.

(f) Peddling under this section shall be limited to between the hours of 3:00 p.m. and one-half hour after sunset
on school days, as scheduled by the School District No. 1. During any other time of the year, peddling under
this section shall be limited to the hours set forth in_section 47-18(d).

(g) No sales under this section shall be conducted within that portion of the city bounded by and including the
following streets at any time: Commencing at the intersection of Larimer Street and 20th Street; thence
proceeding southwesterly on Larimer Street to Speer Boulevard; thence southerly on Speer Boulevard to 13th
Street; thence southeasterly on 13th Street to Colfax Avenue to Lincoln Street; thence northerly on Lincoln
Street to 20th Street; thence northwesterly on 20th Street to the intersection of 20th Street and Larimer Street.

(h) The sponsor shall comply with the requirements of the Colorado Youth Employment Opportunity Act of
1971, currently codified as Article 12 of Title 83 C.R.S. (1998).

(i) No juvenile under the age of twelve (12) shall be permitted to engage in peddling unless accompanied by
their parent or guardian.

Robin Hedgpeth Leal Secretar to Robert L Brown Frank A. Morphis, and Collene M. Murph
‘ . SHERMAN & HOWARDLLC

633 17th Street, Suite 3000 Denver GO 86202 | D303~ 299 8361 I F 303-298-0940

CONFIDENTIALITY NOTICE

This electronic mail transmission and any accompanying documents contain information belonging to
the sender which may be confidential and legally privileged. This information is intended only for the
use of the individual or entity to whom this electronic mail transmission was sent as indicated above.

4



If you are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance
on the contents of the information contained in this transmission is strictly prohibited. If you have
received this transmission in error, please call me collect at 303-299-8361 to let me know and delete

the message. Thank you.

This e-mail and any attached documents may contain provisions concerning a federal tax issue or issues. This
e-mail and any attached documents are not intended or written to be used, and cannot be used, by any taxpayer
for the purpose of avoiding penalties that may be imposed on any taxpayer by the Internal Revenue

Service. For information about this statement, contact Sherman & Howard L.L.C. or visit our website at
http://www.shermanhoward.com/PrivacyPolicy/Circular230/.
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99 P.2d 969 (Colo. 1939)
105 Colo. 493
McCORMICK
V.
CITY OF MONTROSE.
No. 14467.
Supreme Court of Colorado, En Banc.
December 11, 1939
Rehearing Denied March 4, 1940.

Error to Montrose County Court; Earl J. Herman,
Judge.

Proceeding by the City of Montrose against Leo W.
McCormick, for a violation of city ordinance against
solicitation of orders without request or invitation of
people occupying residences. To review a judgment of
conviction by the county court on appeal from municipal
court, defendant brings error.

Affirmed.

HILLIARD, CJ., and FRANCIS E. BOUCK, J,
dissenting.
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[105 Colo. 495]Moynihan-Hughes, of Montrose, R. H.
Walker, of Denver, and Bamberger & Feibleman, of
Indianapolis, Ind., for plaintiff in error.

Walter P. Crose, City Atty., of Montrose, for
defendant in error.

Nourse & Dutcher, of Gunnison, amicus curiae.

Lee, Doud & Griffith, of Denver, amici curiae on
rehearing.

YOUNG, Justice.

Plaintiff in error, who was defendant in the county
court and will be so designated herein, was first convicted
in the municipal court of the city of Montrose for
violation of a city ordinance and on appeal to the county
court of Montrose county was again convicted in that
court and fined in the sum of fifty dollars. Defendant
seeks a reversal of the county court's judgment.

In the county court the case was tried on stipulated
facts. The stipulation was as follows:

"That the defendant, Leo W. McCormick, did on or
about the 8th day of June, A. D. 1938, within the City of
Montrose, County of Montrose, State of Colorado, solicit
orders for the sale by defendant of Real Silk Hosiery in
private residences within said City of Monirose,
Colorado, without request or invitation of the people
occupying said residences. No notice of any kind warning
solicitors not to call on or solicit were posted or displayed
on any of said residences. Defendant was not
discourteous and in so soliciting said orders did not act in
a manner offensive to the residents so solicited.

[105 Cole. 496] 'Defendant while so acting as aforesaid
was solicitor for the Real Silk Hosiery Mills,
Incorporated, of Indianapolis, State of Indiana, a foreign
corporation in the State of Colorado, and was attempting
to take orders for silk hose and merchandise
manufactured by said corporation. If and when said
orders were received from the residents so solicited the
habit, custom and duty of defendant was to forward said
orders to Indianapolis where the same were filled and
shipped to the address of the person whose name was
signed to said order.

't is hereby further agreed that defendant and Mrs.
C. L. Walker and other persons who are owners or
occupants of private residences in the City of Montrose,
Colorado, would testify to the foregoing if placed upon
the witness stand to testify in this cause.

'That upon complaint of Mrs. C. L. Walker and
other owners or occupants of private residences in the
City of Montrose, Colorado, a complaint was filed with

the police magistrate of the City of Montrose, Colorado.
* %k ok

'That the police magistrate did thereafter issue his
warrant [set forth in full in the stipulation].

'That thereafter the said Leo W. McCormick was
apprehended * * * that said Leo W. McCormick pleaded
not guilty * * * and upon being found guilty * * * was
fined in the amount of Fifty Dollars ($50.00). Appeal
bond was fixed in the amount of one hundred fifty dollars
($150.00).

'"The purpose of this stipulation is to record an
agreed statement of facts, * * * and it is agreed that this
stipulation, together with a certified copy of the City
Ordinance mentioned in the complaint and warrant
together with the transcript from the magistrate court and
the complaint and warrant in this matter, are hereby
submitted to the Court to which this cause has been
appealed by the defendant, as and for evidence in this
cause and further, to permit the Court having jurisdiction



of the trial of this cause to determine from such

[105 Colo. 497] stipulation, ordinance, transcript,
complaint,
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and warrant whether or not the said ordinance, so far as
applicable to the foregoing facts is constitutional.'

The mentioned ordinance in so far as material to a
determination of the matters here presented is as follows:

'Section 1. The practice of going in and upon
private residences in the City of Montrose, Colorado, by
solicitors, peddlers, hawkers, itinerant merchants, and
transient vendors of merchandise, not having been
requested or invited so to do by the owner or owners,
occupant or occupants of said private residence, for the
purpose of soliciting orders for the sale of goods, wares,
and merchandise, or for the purpose of disposing of or
peddling or hawking the same, is hereby declared to be a
nuisance, and punishable as such nuisance as a
misdemeanor.

'Section 2. The Police of the City of Montrose,
Colorado, are hereby required and directed to suppress
the same and to abate such nuisance as it is described in
the first section of this ordinance.

‘Section 3. Any person convicted of perpetrating a
nuisance as described and prohibited in the first section
of this ordinance upon conviction thereof, shall be
punished by a fine in the sum of not more than $100.00
or by imprisonment in the City Jail for a period of not
more than ninety days.'

Defendant in his brief sets forth the issues involved
in the case as follows:

'I. There could be no violation of the ordinance if
there was an implied invitation to the solicitor; and the
court was in error in not holding that the facts Before it
showed such an implied invitation and in not admitting
additional evidence offered to show such implied
invitation.

'II. The City of Montrose did not possess the power
to enact the ordinance.

[105 Colo. 498] 'lIl. The ordinance, even if it were
otherwise valid, cannot constitutionally apply to the
transactions of the plaintiff in error, which were in
interstate commerce.

'IV. The ordinance is unreasonable and therefore
void.

'V. The ordinance does not constitute a valid
exercise of the police power and violates the Fourteenth
Amendment to the Constitution of the United States and
the Bill of Rights of the Constitution of Colorado.'

These issues are raised by sufficient assignments of
error and in its brief the city joins issue on each and every
specified proposition. We shall accept the statement of
the issues thus agreed upon by the parties as an outline
for the announcement of the principles of law that in our
opinion govern in this case.

The first proposition advanced, namely, that there
was an implied request or invitation which takes the case
out of the ordinance, is not tenable. The stipulated facts
do not support the argument presented to sustain
defendant's position. If under the ordinance, as defendant
contends, either an express or an implied invitation is
sufficient to relieve the solicitor from a penalty, the
stipulation 'that the defendant * * * did on or about the
8th day of June, A.D. 1938 within the City of Montrose *
* * solicit orders for the sale by defendant of Real Silk
hosiery in private residences within the City of Montrose
* * ¥ without request or invitation of the people
occupying said residences' is sufficiently broad to
negative either express or implied invitation. Defendant,
after becoming a party to such stipulation, offered to
prove that the Real Silk Hosiery Mills, his employer, ‘has
been doing business in the City of Montrose for more
than ten years last past and in a similar manner for which
the defendant was arrested.' Defendant was arrested under
a warrant issued on a complaint charging him with the
practice of soliciting in private residences without having
been requested or invited so to do by the owners or
occupants thereof. It appears

[105 Colo. 499] that the ordinance was passed in
November, 1937, and the complaint was filed in June,
1938. The ordinance was passed as a police regulation. It
announced the public policy of Montrose to be to
penalize soliciting in residences unless in response to
request or invitation of the owners or occupants thereof.
What defendant's employer, the Real Silk Hosiery Mills,
had done lawfully as a practice Before the ordinance was
passed could not be construed as an implied request or
invitation by the householders to continue such practice
after they, through their city council, had passed an
ordinance penalizing the practice. If solicitation had been
carried on by defendant, or by the company through other
agents, after the ordinance was passed without first
securing a request or invitation, this was purely by
sufferance of those who might have enforced it, and
created no right in defendant or the company to continue
to violate its provisions
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with impunity until notified that they might no longer do
so. Colby v. Board of Adjustment, 81 Colo. 344, 255 P.
443. We hold, therefore, that it was not error for the
county court to reject defendant's offered evidence.

The second proposition advanced by defendant is
that the city of Montrose did not possess the power to
enact the ordinance. Under this may be included logically



defendant's fourth and fifth propositions, which are, that
the ordinance is unreasonable and therefore void, and that
it violates the Fourteenth Amendment of the Constitution
of the United States, U.S. C.A., and the Bill of Rights of
the Constitution of Colorado, in that it prevents defendant
from engaging in a legitimate business and amounts to a
taking of property without due process of law. If either of
these two latter contentions is sound, that negatives the
power of the city to pass the ordinance. The three issues,
therefore, will be herein considered under the principal
proposition which raises the question of the city's power
to enact the ordinance.

[105 Colo. 500] Montrose is a home rule city with all the
authority vested in such cities by article XX of the
Constitution of Colorado. Inter alia, it is therein provided
as follows:

'It is the intention of this article to grant and confirm
to the people of all municipalities coming within its
provisions the full right of self-government in both local
and municipal matters and the enumeration herein of
certain powers shall not be construed to deny such cities
and towns, and to the people thereof, any right or power
essential or proper to the full exercise of such right.

‘The statutes of the state of Colorado, so far as
applicable, shall continue to apply to such cities and
towns, except in so far as superseded by the charters of
such cities and towns or by ordinance passed pursuant to
such charters.' § 6.

There was in effect at the time of the adoption of
this amendment, section 10, chapter 163, 1935 Colorado
Statutes Annotated, granting certain powers to towns and
cities, among which granted powers were the following:

'Thirteenth--To license, tax, regulate, suppress and
prohibit hucksters, peddlers, pawnbrokers, keepers of
ordinaries, theatrical and other exhibitions, shows and
amusements, and to revoke such license at pleasure.’

'Forty-fifth--To declare what shall be a nuisance and
to abate the same, and to impose fines upon parties who
may create, continue or suffer nuisances to exist.'

'Forty-eighth--To do all acts and make all
regulations which may be necessary or expedient for the
promotion of health or the suppression of disease.’

‘Sixty-sixth--To pass all ordinances, rules, and make
all regulations proper or necessary to carry into effect the
powers granted to cities or towns, with such fines and
penalties as the council or board of trustees shall deem
proper; provided, no fine or penalty shall exceed three
hundred ($300) dollars, and no imprisonment shall
exceed ninety days for one offense.’

[105 Colo. 501] It is the contention of defendant that 'the
power to declare, prevent, and abate nuisances does not
give the municipality the power to declare that to be a

nuisance which in law, as well as in fact, is not such, nor
to deal with any conduct or condition not amounting to a
public nuisance.' The ordinance declares the inhibited
conduct a nuisance and prescribes a penalty. Defendant's
contention is in effect that since it is not a nuisance in fact
it cannot be such in law and that if it is a nuisance in fact
it is a private and not a public nuisance and that the city
can declare conduct to be a nuisance and provide for its
suppression only if it amounts to a public nuisance. If the
conduct is a nuisance in fact and public in character it
follows even under the theory of defendant, that the city,
in view of the statute, had power to pass the ordinance.
Sec. 10, c. 163, '35 C.S.A., supra. However, the issue of
whether the ordinance may be upheld or not need not be
decided by determining, and we do not determine,
whether the conduct inhibited by it is technically a
nuisance or whether, if it is not, it becomes such by the
legislative fiat of the city council that it is a nuisance. The
Twentieth Amendment to the Constitution gives home
rule cities the right to exercise police power as to local
matters, possibly subject to the limitation that they may
not exercise police power in such manner as to interfere
with the state's exercise of its police power where it has
elected to deal with the same subject matter. Denver v,
Tihen, 77 Colo. 212, 235 P. 777. But no conflict is here
involved, and we need not and do not concern ourselves
either with the existence of a limitation or its extent, if
there is one. Whether there shall or shall not be soliciting
n
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or upon private residences within the city, at least until
the state has seen fit to exercise its police powers with
reference to it, is a matter of local concern only. If the
city has the power to penalize the conduct declared by the
ordinance to be a nuisance, we think that it is immaterial
that it provided that such conduct shall first be given

[105 Colo. 502] the name of nuisance, which defendant
contends is not, and which may not be in fact, a fitting
name. The real question is whether the city has the power
to punish the proscribed conduct, not whether it has the
right to name it.

At one time the exercise of the police power was
held to be limited to those things which affected the
public health, public morals, and public safety. In Bacon
v. Walker, 204 U.S. 311, 27 S.Ct. 289, 290, 51 L.Ed. 499,
the Supreme Court of the United States had Before it an
Idaho statute as follows: 'Sec. 1210. It is not lawful for
any person owning or having charge of sheep to herd the
same, or permit them to be herded, on the land or
possessory claims of other persons, or to herd the same or
permit them to graze within 2 miles of the dwelling house
of the owner or owners of said possessory claim.' In the
event of a breach, the statute authorized the recovery of
damages sustained for the first offense and double the
amount of damages for all subsequent similar trespasses.
It was contended that the enactment of the statute was



beyond the scope of the police power of the state and that
the law was unreasonable and arbitrary. After referring to
several former decisions of the court the opinion
continues as follows:

'These cases make it unnccessary to consider the
argument of counsel based upon what they deem to be the
limits of the police power of a state, and their contention
that the statute of Idaho transcends those limits. It is
enough to say that they have fallen into the error exposed
in Chicago, Burlington & Quincy Railway Company v.
Iilinois, 200 U.S. 561, 592, 26 S.Ct. 341, 50 L.Ed. 596,
609, [4 Ann.Cas. 1175]. In that case we rejected the view
that the police power cannot be exercised for the general
well-being of the community. That power, we said,
embraces regulations designed to promote the public
convenience or the general prosperity, as well as
regulations designed to promote the public health, the
public morals or the public safety. We do not enter,
therefore, into the discussion

[105 Colo. 503] whether the sheep industry is legitimate,
and not offensive. Nor need we make extended comment
on the 2-mile limit. The selection of some limit is a
legislative power, and it is only against the abuse of the
power, if at all, that the courts may interpose. But the
abuse must be shown. It is not shown by quoting the
provision which expresses the limit. The mere distance
expressed shows nothing. It does not display the
necessities of a settler upon the public lands. It does not
display what protection is needed, not from one sheep or
a few sheep, but from large flocks of sheep, or the
relation of the sheep industry to other industries. These
may be the considerations that induced the statutes, and
we cannot pronounce them insufficient on surmise or on
the barren letter of the statute. We may refer to Sifers v.
Johnson, 7 1daho 798, 65 P. 709, 54 LR.A. 785, 97
Am.St.Rep. 271, and Sweet v. Ballentyne, 8 1daho 431, 69
P. 995, for a statement of the practical problem which
confronted the legislature and upon what considerations it
was solved. We think, therefore, that the statutes of Idaho
are not open to the objection that they take the property
of plaintiff in error without due process of law, and pass
to the consideration of the charge that they make an
unconstitutional  discrimination against the sheep
industry.

'Counsel extend to this contention the conception of
the police power which we have just declared to be
erroneous, and, enumerating the classes discriminated in
favor of as cattle, horses, hogs, and even pouliry, puts to
question whether, in herding or grazing sheep, 'there is
more danger to the public ‘health, comfort, security, order
or morality,' than the classes of animals and fowls above
enumerated.' '"What,' counsel asks, 'are the dangers to the
public growing out of this industry that do not apply with
equal force to the others? Does the herding or grazing of
sheep necessarily, and because of its unwarrantable
character, work an injury to the public? And, if dangerous
in any degree whatever, are the other classes which are

omitted and in effect excepted

[105 Colo. 504] entircly free from such danger, or do
such exceptions tend to reduce the general danger?'
Contemplating the law in the aspect expressed in these
questions, counsel are unable to see in it anything but
unreasonable and arbitrary discrimination. This view of
the power of the state, however, is too narrow. That
power is not confined, as we have said, to the suppression
of what is offensive,
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disorderly, or unsanitary. It extends to so dealing with the
conditions which exist in the state as to bring out of them
the greatest welfare of its people. This is the principle of
the cases which we have cited.'

Having noted the fact that the police power of the
states as presently recognized by the Supreme Court of
the United States may be exercised 'for the general well
being of the community' as well as for the promotion of
its peace, health, morals, and safety, it is pertinent to the
issues Before us to examine the foundation on which, in
the absence of a prohibitory law, the right to enter upon
private residence property for purposes of solicitation
rests.

If. as ‘contended. . the ‘right to solicit “in.and upor
private ‘tesidences rests on an implied invitation, such
invitation is subject to. being withdrawn at any time: Any
one or more or all of the householders of Montrose might
withdraw such implied consent if it exists and refuse
permission to solicitors even to enter upon their premises.
We know of nothing that would prevent such
householders fencing their premises and locking their
gates or, either individually or collectively, employing a
watchman to prevent solicitors from entering upon their
premises. Any attempt to enter under such circumstances
clearly would be a violation of such householders right to
control the premises free from outside molestation. These
facts are mentioned because it is suggested that soliciting
in and upon private residences is a business, a recognized
means of carning a livelihood for large numbers of
people, a method of selling adopted

[105 Colo. 505] to the exclusion of all others by some
business concerns that have built up large and lucrative
businesses thereby. Granting that such is true, the
business can exist only by permission of those persons on
whose premises solicitation is to be made. Each, any, or
all of them may withdraw permission and thus end any
previously given express or implied invitation and make
the solicitor a trespasser and liable as such if he attempts
to continue the practice of entering the premises in the
prosecution of his business activities. The ordinance here
in question has this effect. It abolishes: the presumption of
an implied ‘Conserit-from a ¢uistom that may have existed
for solicitors to enter: upon. premises uninvited ‘and ‘a
failure of the householders to take affirmative action, as
by placing on or near the entrance:a sign. that solicitors



are not: allowed; and ereates: a: presumption of lack ‘of
consent to go upon the 'premises unless an invitation can
be sho

As against the householder, one going in and upon a
private residence to solicit has no right that he can protect
or enforce. The moment the consent of the householder is
withdrawn the right resting on such consent vanishes.
Defendant concedes that, there being no prohibitory
ordinance, the consent may be withdrawn by placing on
the premises 'the customary warning sign 'no solicitors
allowed." Conversely, there being such an ordinance, a
request and invitation might effectively be given by
displaying a sign, 'Solicitors Welcome.' If the display of
the latter sign became 'customary' this might serve as a
reason for the legislative body to repeal the ordinance.
Presumably, when a legislative act is passed it represents
the sentiment and expresses the judgment of a majority of
the citizens within the legislating governmental division
or subdivision that passes the act as to the proper policy
to be pursued with reference to the subject of the
legislation. We may not assume in the face of the
ordinance that a majority of the householders of
Montrose desire to be solicited in their

[105 Colo. 506] own residences to buy goods. The
presumption is that a majority do not. It would be a
strange anomaly under our form of government if all of
the citizens of a legislative unit of government might
maintain, by each acting individually, the right to occupy
their homes undisturbed by the ringing of the doorbells
and the importunities to buy by those who would make of
their residences market places, and that the same citizens
acting collectively and legislatively could not declare as
the public policy of the governmental unit for which they
speak that they should not be disturbed for purposes of
solicitation to buy in their own homes, thus making them
market places against their consent. If all of the citizens
of the town may so act and legislate there occurs to us no
reason why a majority also directly or through elected
representatives might not declare the policy, and
particularly where, as in this case, the right to be
disturbed by solicitors and to have market places made of
their residences is preserved to those in the minority upon
the mere expression of a desire that such be done, and
thus indirectly there is preserved to the solicitor the full
field for his activities to
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which he is fairly entitled--the right to solicit those who
have a desire to do business with him. As was well said
by Justice Campbell in Denver v. Tihen, supra, 77 Colo.
212, 235 P. 777, 781: 'This right of the state to declare its
own public policy is an exercise of its inherent,
indefinable police power. Among the subjects to which
this police power extends are the peace and good order of
society, the general welfare, the security and quiet of the
people. A state cannot estop itself by grant or contract
from the exercise of its police power.'

The principle under discussion is similar to that
involved in the so-called municipal zoning ordinances,
which go further than the ordinance Before us. The owner
of property within specified zones is prevented from
using it for other than certain purposes, even though to be
so restricted may in his particular case

[105 Colo. 507] greatly reduce what he might otherwise
be able to receive in rents or for the sale of his property.
By reason of the restriction he may not be able as a
practical matter to sell the property at all. Such
ordinances are upheld as reasonable and as a proper
exercise of a city's police power because their effect on
the whole is to promote the comfort, convenience, and
general welfare of the citizens of the city, or at least of
the citizens within the restricted zone. Colby v. Board of
Adjustment, supra.

The ordinance Before us does not go nearly so far
as those which prevent one from using his own property
for business purposes. The solicitor has no property
involved. The ordinance merely prevents him from
making a practice of using others' residence properties for
business purposes without being first requested or invited
so to do. If the legislative body of a city may declare that
the public welfare and convenience require that one be
restrained in the use of his own property for business
purposes theretofore legitimate without such action being
considered capricious and arbitrary, we see nothing
capricious nor arbitrary in that same body declaring as a
public policy that one shall not use others' property for
business purposes without their consent.

The Supreme Court of Nebraska upheld as a proper
exercise of the police power an ordinance providing a
penalty for persons who wilfully, maliciously, or
mischievously trespass upon the personal or real property
of others. The court held that it was reasonable and in
harmony with the established principles of the common
law. City of Brownville v. Cook, 4 Neb. 101.

The Court of Appeals of Illinois had under
consideration a city ordinance providing that, 'Any
person, who shall within said city * * * enter any private
premises against the consent of the owner or occupant
thereof, or shall trespass upon any private premises, * * *
shall, on conviction, be fined,' etc. The defendant, after
being requested not to solicit for the sale of goods within
a building, insisted upon doing so and was proceeded

[105 Colo. 508] against on complaint, convicted, and
fined. The court held that the ordinance was a proper and
valid police regulation. Saxton v. City of Peoria, 75
1. App. 397.

An ordinance prohibiting distribution of unsolicited
advertising matter to householders was held by the
Supreme Court of New Jersey not unconstitutional as an
unreasonable interference with the right to choose an
occupation and to advertise merchandise. Allen v.
McGovern, 169 A. 345, 12 N.J Misc. 12.



We have called attention to the fact that defendant
has no property right involved. He is not deprived of the
right to solicit sales in the residences of those who desire
to be solicited there. No discrimination is made between
solicitors as to their being residents or nonresidents of the
town or state or as to the kind or character of
merchandise which they seek to sell. The ordinance is
couched in language broad enough to include the solicitor
for a foreign corporation, the solicitor for the local dealer
or merchant, the blind broom peddler, and the boy
seeking to sell Colliers, Liberty, or the Saturday Evening
Post. It does not prevent any solicitor from soliciting or
from carrying on his business anywhere except in private
residences where he has not been invited. Such a
limitation of the place of carrying on business does not,
as we view it, amount to a deprivation of the defendant of
any right, either a personal right to engage in business or
a property right, without due process of law within the
intent and meaning of either the state or federal
Constitutions.

It is suggested in defendant's brief that the motive in
passing the ordinance was to protect local merchants
from the competition of nontaxpaying peddlers and
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solicitors. It was found by the court to have that effect. If
only legislation that was passed without the thought that
some particular bloc or group might be benefited thereby
were allowed to stand, the session laws in size would
much more nearly approach than they now do the
pamphlets in which were printed rules of the mining

[105 Colo. 509] districts of the state of Jefferson. Courts
are concerned with the existence or nonexistence of the
power of a legislative body to pass a law. The motives
that actuate the legislators; the wisdom or unwisdom of
the law and the incidental effects of it, if there is power 10
enact it, are not matters with which the judicial branch of
the government may properly concern itself. Johnson v.
McDonald, 97 Colo. 324,49 P .2d 1017.

Inasmuch as the ordinance applies equally to all
solicitors and does not discriminate against those who are
soliciting the sale of goods for nonresident persons or
corporations, such effect as it may have on interstate
commerce is purely incidental to the operation of a police
regulation and does not, in our opinion, constitute a
regulation of or an interference with interstate commerce
within clause 3 section 8, article I, of the federal
Constitution, U.S. C.A., giving the federal government
exclusive power to regulate commerce among the several
states. None of the cases in which similar ordinances
have been under consideration has held them to be
invalid on the ground that they interfered with or were a
burden on interstate commerce. In the opinion in the case
of Town of Green River v. Fuller Brush Co., 10 Cir., 65
F.2d 112, 88 AL.R. 177, it was expressly held that the
restrictive ordinance was not a regulation or burden on

interstate commerce within the intent and meaning of the
interstate commerce clause of the federal Constitution.

Our attention is directed to a number of cases from
various jurisdictions in which the validity of ordinances
couched in the same or practically the same words as the
one here under consideration has been passed upon by
courts of last resort. The Supreme Court of Wyoming in
Town of Green River v. Bunger, 50 Wyo. 52, 58 P.2d
456, 459, in a lengthy opinion in which many authorities
are cited sustained such an ordinance. The court
expressed the opinion that the conduct denounced by the
ordinance constituted a nuisance in fact, a matter which
we have indicated we do not think it necessary

[105 Colo. 510] to determine. However, the opinion
states: 'To sustain the ordinance, we think it unnecessary
to decide that the practice which it denounces is a
nuisance. The declaration to that effect shows, however,
that the purpose of the ordinance is to prevent disturbance
and annoyance, the important elements of nuisance. And
if the ordinance is a legitimate exercise of the power of
the town to prevent disturbances, under subdivision 12 of
section 22-1427, supra, it ought not to be held invalid
because it erroneously applied the term 'nuisance' to the
forbidden conduct.' The court also, in its opinion, used
the following language which we think pertinent and
applicable to the instant case: The ordinance has a real
and substantial relation to the purpose of protecting
occupants of homes from disturbance, and we think it is
an authorized and reasonable exercise of the police
powers of the state delegated to the town council. In so
far as it restricts the defendant's activities in going
uninvited to private residences for business purposes, it
does not deprive him of any right guaranteed to him by
either the Fourteenth Amendment to the Federal
Constitution [U.S.C.A.] or the invoked provisions of the
State Constitution.'

The same ordinance was given consideration in the
case of Town of Green River v. Fuller Brush Co., supra
[65 F.2d 114, 88 AL.R. 177], by the United States
Circuit Court of Appeals for the Tenth Circuit. That court
did not consider the question of whether the inhibited
conduct constituted a nuisance. In the opinion among
other things it is stated: 'It has been uniformly held that
while legislative authority may not arbitrarily interfere
with private affairs by imposing unusual and unnecessary
restrictions upon a lawful business, yet a considerable
latitude of discretion must be accorded to the law making
power, and if the regulation operates uniformly upon all
persons similarly situated and it is not shown that it is
clearly unreasonable and arbitrary, it cannot be judically
declared to be in contravention of constitutional right.'

[105 Colo. 511] In Jewel Tea Co. v. Town of Bel Air, 172
Md. 536, 192 A. 417, the ordinance involved contained
provisions similar to those of the Montrose municipal act,
but it contained a proviso that it should 'not apply to
persons employed by or representing any established



merchant, business firm or corporation located and
regularly doing
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business in the Town of Bel Air or to farmers residing in
Harford County selling any food item raised or produced
by themselves, or to any one duly licensed." The court
held that the inhibited conduct did not constitute a
nuisance and that a municipality might not declare
conduct to be a nuisance unless it was so by common law
or by statutory definition. It further and properly held that
the ordinance was discriminatory and violated the
Fourteenth Amendment to the federal Constitution. On
this phase of the question it used language which
distinguishes the ordinance there under consideration
from the one Before us, as follows: 'If the local merchant,
in response to whose complaints such ordinances are
passed, would be rid of such competition, he must submit
to the same penalties, burdens, and conditions as he
would have imposed on the intruders. It cannot be
otherwise done.'

The Supreme Court of South Carolina in City of
Orangeburg v. Farmer, 181 S.C. 143, 186 S.E. 783, had
under consideration an ordinance almost identical with
that in the instant case. The ordinance was held to be
invalid because it was unreasonable and on that ground
declared to be unconstitutional.

In Prior v. White, 132 Fla. 1, 180 So. 347, 116
A.LR. 1176, the Supreme Court of Florida had under
consideration an ordinance to all intents and purposes
identical with the one involved in this case. The writer of
the opinion quoted from all of the cases which we have
herein cited involving the validity of such ordinances,
and it was the court's conclusion that the ordinance there
questioned was unreasonable and therefore void.

[105 Colo. 512] The latest case to which our attention is
called is White v. Town of Culpeper, 172 Va. 630, 1
S.E.2d 269, 273, decided by the Supreme Court of
Appeals of Virginia. The ordinance was in all substantial
particulars the same as the ordinance involved in this
case. The court adopted the narrow construction of the
state's authority to exercise police power as formerly
limited to those matters pertaining to the public health,
public morals, and the public safety, and held that as so
construed the ordinance did not constitute a proper
exercise of the state's police power. Apparently there was
some conflict between the ordinance and a state statute,
for the court used this language: 'It is to be further
observed that the ordinance under review is invalid for
the reason that it permits peddlers and brokers, who are
licensed under the provisions of section 192, of the Tax
Code, Code 1936 Appendix, p. 2457, to do the very thing
it prohibits a solicitor from doing. Likewise, it accords to
local merchants the privilege of soliciting orders from the
citizens of the town of Culpeper. This inconsistent
treatment of citizens is admitted proof of the

discriminatory character of the ordinance.! As we have
pointed out, the Montrose ordinance is all inclusive and
not subject to the vice of discrimination between different
kinds of solicitors.

We have called attention to all of the cases that
have passed upon the validity of ordinances similar to the
one here in question, in so far as they have come to our
attention. There is a clear conflict in the decisions of the
various courts. On the basis of the reasons which we have
herein set forth and of the reasoning contained in those
opinions that uphold the ordinance as a proper exercise of
the police power and which we think are in harmony with
the present trend to extend the police power to permit its
exercise for the promotion of the comfort, convenience,
and general welfare of society, we uphold the ordinance.

[105 Colo. 513] The judgment of the county court is
affirmed.

HILLIARD, C.J., and FRANCIS E. BOUCK, ],
dissenting.

KNOUS, J., not participating.
HILLIARD, Chief Justice (dissenting).

On the conviction I entertain that in constitutional
fundamentals the ordinance involved in this inquiry is
subject to the challenges offered by plaintiff in error, [
note my dissent to the court's opinion.

For dissenting opinion FRANCIS E. BOUCK, J,
see 102 P.2d 899.



