


- Anited States Civenit Gomnt of Appeals
FOR THE SECVOND CIRCUIT.

THE UNITED STATES,
Appellant,
vs.
BHICAJI FRANYI BALSARA,

Appellee.

BRIEF SUBMITTED BY THE AP-
PELLANT.

Statement of Facts.

This appeal is taken from an order of Honorable
E. Henry Lacombe, United States Circuit Judge for
the Southern District of New York, dated June 22,
1909, admitting the appellee to become a citizen of
the United States of America. The only question
raised in this appeal is whether or not the appellee
is a *‘free white person” within the meaning of
the Naturalization Acts of Congress. He does not
claim that he is of African nativity or a person of
African descent, nor does the Government claim
that he is not otherwise entitled to become a citizen.

It appears from the appellee’s declaration of in-
tention made in the United States Circuit Court for
the Southern District of New York on the 4th day
of December, 1906 (fols. 2-4), and from his petition
for naturalization filed in the same court on the 5th
day of January, 1909 (fols. 6-10), that the appellee




2

was born in Bombay, India, on May 24, 1872, and
emigrated to the United States of America from
Southampton, England, on the 19th day of Novem-
ber, 1900, on the 8. 8. Kaiser Wilhelm der Grosse;
that his last foreign residence was Bombay, India;
and that it was his bona Jide intention to renounce
all allegiance and fidelity to Edward VII, Emperor
of India. The appellee states in his declaration of
intention that his color is white and his complexion
dark (fol. 2). On the hearing of his petition for
naturalization the appellee testified that his grand-
barents, his parents and himself were all born in
Bombay, India, that his people came from Persia
some twelve hundred years ago, and since that time
have lived in and about Bombay, India (fols. 23-
24); that he belongs to what is known as the Parsee
race, which is a branch of the Persian race, they
having come from the country now called Persia;
that about 110,000 of the Parsee race are left, and
that they never intermarry with other races (fols.

28-29), although the appellee himself married g
- woman who was born in New York City.

Judge Lacombe wrote a short opinion admitting
the appellee to citizenship, which is found at folios
81 to 35 of the printed record, in which he said:

" The phrase ‘free white persons’ must be
taken as used with the same meaning in the
various successive statutes in which it ap-
pears. There is much force in the argument
that the Congress which framed the original
act for naturalization of aliens (April 14,
1802) intended it to include only white per-
sons belonging to those races whose emi.
grants had contributed to the building up on
this continent of the community of “people
which declared itself a new nation, admission
to the privileges of citizenship in which wag
by that statute sought to be restricted. No
doubt such interpretation is unscientific and,
it may be, not always easy of application;
but there are equally serious objections to
accepting the words * white persons’ as in-
cluding all branches of the great race or
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fami wn to ethnologists as the Aryan,
ﬁ?&%ﬂgﬁ;ean or Caucasian. To do -{1510 WI."
not only bring in the Parsees, of whic raie
the applicant is a member and which is }Il)ro )
ably the purest Aryantype, but also Afg ]ans%
Hindoos, Arabs and Berbers. Individuals Qt
those races may be desirable citizens, but i

may well be doubted whether Congress‘ mli
tended to make citizenship here free for a

of them upon merely the meagre examl_natu;]n
of qualifications and antecedents which the

statutes provide for.”

INTRODUCTION.

The importance of the question before the Oogrt
has impelled the Government to rx.make exhaustllxlre
research in order that the issues raised may be fu y
considered from every possible standpoint. _ Befgu;
proceeding with the more formal Ipart of its brie
the appellant desires to call attentl.on to the mannher
in which it has treated the subject, so that t'e
Court, in reading the following pages, may _have in
mind its reasons for presenting the case in such
order., ’ .

The principal, if not the only guestlon, 1s”the
meaning of the phrase ‘' free white persons” as
used in the Naturalization Acts.. It was a.phrase
in more or less common usage in the Colonies and
in the original thirteen States prior to the passage
of the Acts under considerahpn, and so we turn
naturally to ascertain its meaning when so used.

The word ‘‘free” in connection with the word
“ white ” evidently refers to persons not bound -out - -

to service and our question narrows to who were

i ‘whi 3 7 in the Colonies
considered to be ‘‘ white persons ” in |
and States prior to 1790. It has been held by the
Courts, and the appellee and intervenors so con-
tend that by ‘‘ white persons” Congress meant
¢ Caucasians.”




We therefore show:

- 4. That the term “Caucasian” wag not
coined until after the phrase in question had
been in use some time; that, though ““Cau-
casian” had been used before'l’iS)O, it could

not have been known to Congress at that time.
(p. 5). ’

B, That, from an examination of the Encyclo-
pedias, Gazetteers, Geographies and Histories
of the period, there wasg what was then called
a ‘‘ Buropean race; ” that it was synonymous

with the ** White Race,” the races of man-

kind being usually at that time classified ac-
cording to the colors of their skins; that all
authors of the 18th century considered the
races or peoples to whom the appellee and
the intervenors belong, as well as other
Asiatics, to be not white but dark (p. 14).

We then consider:

C. The various Naturalization Acts enacted in
the Colonies and States prior to 1790, as
showing the development, of the Naturaliza-
tion laws, the phraseology used, and the
gradual restriction of the classes of persons |
permitted naturalization, up to the Act of
Congress in 1790 (p. 40).

D. The various Naturalization Acts of Con-
gress (p. 61).

E. The meaning of the words ** free white per-

sons ” used in all the Acts, as shown by the
debates in Congress (p. 81).

F. That all the cases decided in the various
courts until the case of re Halladjian have as.
sumed without careful investigation thag by
“ white persons” was meant ‘ Caucasiang*
and that Judge Lowell in that case has drawn
erroneous conclusions (p. 109).
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G'. Various miscellaneous sources qf informa-
mation, which shed more or less. light on th,o;
meaning of the term ‘‘free white persons
(p. 123).

Point 1.

By the use of the term ¢ free wl-lite
persons” in the various Naturaliza-
tion Acts from 1790 to date Congross
meant Europeans and persons of
European descent, and no others.

A. The word “Cauncasian,” as applied to races of
mankind, was first used by Blumenbach, writing. in
Germany in 1781, and was not known in the United
States until after 1790; consequently Congress counld
not have meant Caucasians by the term *free white

persons.”

It has been assumed by some and decided by
others, after what was doubtless believed to ha've
been careful investigation, that the words: ‘* white
person” mean a member of the Caucam:an race.
The reported cases, which are referred to infra, all
go back to the case of re 4h Yup, 5‘Sawyer, 155,
decided in 1878. So far as precedent is conceﬂ')ed.,
the appellee and the iﬁtervenors.and all others simi-
larly situated must rest their claims on these cases.

As Judge Sawyer based his decision ]argely upon
the classification of Blumenbach, and as, in reality,
the whole question simmers down vLO'Whether o,x,'
not Congress, in using the phrase *¢ Whlt.e persons
in the Act of 1790, followed the classification of
Blumenbach, and meant ** Caucasians,” we have
quoted at length from that author.
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Johann Frederick Blumenbach, who was born in
Germany in 1752 and died in 1840, in the first edi-
tion of his work ** On the Natural Variety of Man-
kind,” published in 1775, made no reference to his
now famous classification of races. Bub in his
second edition, published in 1781, translated by R.
T. Gore, member of the Royal College of Surgeons
in London, and published in London in 1825, he
says:

““I have therefore attempted to form a
more natural system of Mammifera: In doing
so, I have looked to the general habit of these
animals, but particularly to the organs of
Motion in the formation of the orders, as
being most open to inspection, and corre-
spondent to the general habit. Two of these
orders including many animals I have again
subdivided into families according to the dif-
ferences presented by their teeth, and desig-
nated them by the names of some of the
Linnean orders: the whole class therefore is
arranged in the following manner:

““Order I. Bimanus—Man with two hands.

II. Quadrumana — Animals with
four hands.
III. Chiroptera, etc.”

(He then divides Order I as follows):

“1. Homo. ZErectus bimanus. Mentum
prominulum. Sentesaequaliter approximati,
incisores inferiores erecti.”

(Under this he says):

“There is but one species of the genus
Man; and all people of every time and every
climate with which we are acquainted may
have originated from omne common stock.
All national differences in the form and
colour of the human body are not more re
markable nor more inconceivable than those
by which varieties of so many other organ-
ized bodies and particularly of domestic
animals arise, as it were, under our eyes.
All these differences too, run so irresistibly
by so many shades and transitions one into
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the other that it is impossible to separate them
by any but very arbitrary limits. Iconceive,
however, that the whole human species may
be most conveniently divided into the follow-
ing five races:

1. The Caucasian Race. —Colour more or
less white, with florid cheeks. hair long, soft
and brown, running on the one hand into
white, on the other-hand into black; accord-
ing to the European ideas of beauty the form
of the face and skull most perfect. It in-
cludes all of the Europeans with the excep-
tion of the Laplanders; the Western Asiatics
on this side the Ob, the Caspian Sea, and the
Ganges; lastly the Northern Africans; alto-
gether the inhabitants of the world known by
the ancient Grecians and Romans.

*“9. The Mongolian Race.—Mostly of a pale
yellow (sometimes like a boiled quince or
dried lemon peel), with scanty, harsh black
hair; with half-closed and apparently tumid
eyelids, a flat face, and lateral projections of
the cheek bones. This race includes the re-
maining Asiatics excepting the Malays; in
Europe. the Laplanders; and in North Amer-
ica the Egsquimaux, extending from Behring’s
Strait to Labrador.

“3. The Ethiopian Race.—Black in a
greater or less degree; with black frizzly hair;
jaw projecting forwards; thick lips and flat
nose. (Jomposed of the remaining Africans,
viz., the negroes who pass into the Moors by
means of the Foulahs, in the same manner as
other varieties merge into one anotherin con-
sequence of their intercourse with a neigh-
boring people.

‘4, The American Race.—Mostly tan col-
our or cinnamon brown (sometimes like rust
of iron or tarnished copper), with straight,
coarse black hair; with a wide, though not a
flat face, and strongly marked features.
Comprises all the Americans, except the
Esquimaux.

“5. The Malayan Race.—Of a brown col-
our, from a clear mahogany to the darkest
clove or chestnut brown; with thick, black,
bushy hair, a broad nose, and wide mouth.
To this class belong the South Sea Islanders,
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or inhabitants of the fifth art of th " ;
of the Marianne, Phi]ipp%)ne, Molicec;voaljgd’
Lunda Isles, etc., with true Malays.

“The Caucasians must, on ev i
logical principle, be considered ag b?xrey plx)'xhn};:];;f
or intermediate of these five principal races
The two exttremes into which it has deviated,
are on the one hand the Mongolian, on the
other the Ethiopian. The other two races
form transitions between them; the Ameri-
can between the Caucasian and Mongolian;

and the Malayan between the Caucasian and
Ethiopian.”

~ After making the division given above the author
says:

. ‘“It seems but fair to give briefly the opin-
lons of other authors aigsd who l)gve divil()ied
mankind into varieties, so that the reader
may compare them more easily together, and
weigh them and choose whicl, of them he likes
best. The first person so far as I know who
made an attempt of this kind was a, certain
anonymous writer who towards the end of
the last century divided mankind into four
races; that is, first, one of all Europe, Lap-
land alone excepted, and Southern ’Asia
Northern Africa, and the whole of America:
secondly, that of the rest of Africa; thirdly’
that of the rest of Asia, with the islands
towards the east; fourthly, the Lapps.

“ (1684). Leibnitz divided the men of our
continent into four clagsses. Two extremes
the Laplanders and the Ethiopians; and as
many intermediates, one eastern (Mongolian)
one western (as the European). ’

“(1733). Linnaeus, followin commo -
ography, divided men into (1) 516 red At?lgxi
can, (2) the white Huropean, (8) the dark
Asiatic, and (4) the black Negro.

* (1749). Buffon distinguished six varieties
of man: (1) Lap or polar, (2) Tartar (by
which name according to ordinary language
he meant the Mongolian), (3) South Asian
(4) Europeqn, (8) Ethiopian, (6) American.

““Among those who reckoned three primitive
nations of mankind answering to the num-
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ber of the sons of Noah, Governor Pownallis
first entitled to praise, who, as far as I know,
is connected with this subject. He divided
these stocks into white, red and black. In
the middle one he comprised both the Mon-
golians and Americans, as agreeing, besides
other characters, in the configuration of their
skulls and the appearance of their hair.

““ Abbe de la Croix divides man into white
and black. The former again into white,
properly so called, brown, yellow, and olive
coloured.

“(1775). John Hunter reckons seven varic-
ties: (1) Of black men, that is Ethiopians,
Papuous, etc., (2) the blackish inhabitants of
Mauretania and the Cape of Good Hope, (3)
the copper coloured of Eastern India. (4) the
red Americans, (5) the tawny, as Tartars,
Arabs, Persians, Chinese, etc., (6) brownish,
as the Southern Europeans, Spaniards, etc.,
Turks, Abyssinians, Samoides, and Lapps, (7)
white, as the remaining Huropeans, the
Georgiang, Mingrelians, and Kabardinski.

¢ (1785). Kant derives four varieties from
dark brown Autochthones: the white one of
Northern Europe, the copper coloured Amer
ican, the black one of Senegambia, the olive-
coloured Indian. y

¢ Zimmermann is amongst those who place
the aborigines of mankind in the elevated
Scythico-leviatic plain near the sources of the
Indus, Ganges, and Obi Rivers and thence
deduces the varieties of Europe (1) Northern
Asia and the great part of North America,
(2) Arabia, India, and the Indian Archipel-
ago, (?) Asia to the northeast, China, Corea,
etc. (4) Heisof opinion that the Ethiopians
deduce their origin from either the first or

the third of these varieties.

*¢ Meiners refers all nations to two stocks:
(1) handsome, (2) ugly; the first, white, the
latter, dark.”

‘We respectfully call the attention of the Court to

the fact that this classification, now justly famous,
was made by a physician in 1781, who, while he
was doubtless known in medical circles in Europe,
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had probably néver bee
: ! been heard of Ly 4 i
S}o]gﬂ}leg;ﬁhat 1t was not written ir)], Eggi;5h111at:§
at in 1t the author especiall :
in i y calls the attenti
zﬁjns leadésrg to the classifications of Writ(—\resn\fvlgg
breceded him. Is it reasonap] A
) 5 e to
elven. if t.he members of Congress knewsu(f)fpoljf’
classification of Blumenbach, that out of all th:j

other classitications they selected the one made by -

him as the one u i

as pon which they would b
admlss1.on of aliens to the rights of citizenziﬁ “_)9
the United States? P

Now as to the question of " or
gress had a knowl%dge of Blun‘;vegleg:s; -Ofnnl(fitSf Bﬂ'
Samuel Stanhope Smith, President of. the Colle .
of New‘ ‘J ersey (now Princeton), first published hgis
%gsay‘ .On the Variety of the Complexi‘on and
lgure 1n the Human Species.” In 1799 D
Chailes White published in London an '111sv»:er' g
essay, being “An Account of the Regu(lar Gr glg
‘g(l)n in Man,”’ in which he refers to “Prof:;s:l:
th:r;x;;bsgsés’ awj;ht(;] “ regards the protuberance of
) o oy o
in the negro’s countenanlll(()zi:”(glsngDi%u\:::]]il:hghfeature
I}nepts quite forcibly on the essay written l:?C(;)Hl~
§m1th, referred to above. In 1810 Dy S&ithy )
il)sheéiv ;;]-}}e second edition of hig essay a.s a replfrubbc;
N . i .
o ite, and in the preface of his work, page 6,

*“This essay was first i i
. ; published
. 11 * Dr. Blumenbach, one of tlllré :rngt
celebrated naturalists, anatomists and ph i
g;}aai&fin(}g:;lmaz?y,ﬂ]ipl()llished in the year 1¥('95-
tC e third edition, th 1 :
which I have seen of his famot reatis, Dy
] > ; mous t ;
Generis Humani Varietate Nat?vgeatg;’tige
]Ei(;?s;kefl fto'uld C(}nise?uem‘ly make no use in nf;
ition. hely ) '
fo the Sition eye.”e teve 1t had not then come

On page 240 of the sec o -
Dr. Smith says: econd edition of hig essay

‘* Blumenbach attempts to throw the dif.
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ferent races of men into five principal divi-
sions, viz., the Caucasian or handsomest race,
the primary seat of which was about the
Euxine and Caspian seas, and the countries
somewhat to the south, from whom came
the Europeans; second the Mongou, or people
inhabiting the north-east of Asia, with their
descendants to the east of that continent.
Third, the African. Fourth, the American.

~ And fifth, the Malayan, occupying the south-
east of Asia, and a great part of the isles in
the Indian and great South Seas.

“* Leibnitz ranks them under four orders:
the Laponian; the Ethiopic; the eastern Mon-
gou, comprehending the people of Asia; and
the western Mongou, embracing those of
Europe.

“ Linngeus likewise divides them into four:
the red American; lhe white European; the
darlk coloured Asiatic; and the black Kthi-
opic.

p“Buffon arranged them in six: the La-
ponian in the north of Europe and Asia; the
Tartar in the northeast of Asia; the southern
Agiatic; the fluropean; the Ethiopian, and the
American.

“ Various other divisions have been made
by different writers, as, the Abbé de la
Croix; Kant; Dr. John Hunter; Zimmermann
and others.

“TTe conclusion to be drawn from all this
variety of opinions is, perhaps, that it is im-
possible to draw the line precisely belween
the various races of men, or even to enumerale
them with certainty; and that it is in ilself a

useless labor to attempt ¢1.”

If there‘ was a single person in the thirteen
States who knew of the classification of Blumen-
bach in 1790, the President of the College of New

Jersey was that person, and we have his own

statement to the effect that he had never even
heard of Blumenbach until at least after 1795, and .
as a matter of fact it was after 1799, because Dr.
White did not publish his essay, answering the
essay of Dr. Smith and referring to Blumenbach,
in London until 1799.
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The first translation into English of the treatise

of Blumenbach, in which he first used the term -

* Caucasian,” was made by William Lawrence,
Fellow of the Royal College of Surgeons in London,
and was published ¢z London in 1807. The dedica-
tion in this work to Sir Joseph Banks is dated
April, 1807, seventeen years after the passage of
the first Naturalization Act by Congress, over
twenty years after the phrase ““free white per-
sons” was first used by the Georgia and South
Carolina Assemblies, and eighty six years after the
phrase ‘“every free white may » was first used by
the South Carolina Assembly. (Can it be urged at
all by the Appellee and the Intervenors, even with
the decisions of the Courts thus far to back them
up, that Congress intended ** white persons” to
mean members of the ¢ Caucasian race,” when the
term was used in the States years before the coin-
ing of the word “Caucasian” and over twenty

years before the translation of Blumenbach’s trea. -

tise?

The learned Judges who have passed upon this
question seem to have taken for granted that, be-
cause Blumenbach wrote in 1781, his works imme-
diately became as wel] known as though they had
been written in the bresent day with all the modern
facilities for the distribution of knowledge.

In the preface to thé ‘* New England Dictionary
on Historical Principles Founded Mainly on Ma-
terials Collected by the Philological Society,” edited
by James A. H. Murray and published in Oxford in
1888, a monumental work in six large volumes, the
author says:

“The aim of this dictionary is to furnish
an accurate account of the meaning, origin
and history of English words now in general
use. * ¥ x T¢ endeavors to show with re.
gard to each individua] word, when, how, in
what shape and with what signification it
became English.”
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8 In volume 2, page 191, under the word * Cau-
< In ,

casi  Says:
- casian ” the author say

i bout

iven by Blumenbach a
o q;;hetl?ea;l;git% race of mankind Wh}ch he
éig?ve% from the region of the Caucasus (now

practically discarded).” .

And under the date of its first use in English the
n

“author says:

© v 1807 W. Lawrence — Short System of
Comparative Anatomy.’

. E i ] ] . E
u

: rtioned.

i ia has very con-

i ice Murray of Oahforma. . '
.Chlefn{iuzttl)(l:y stated the general s?tl-xatlon as tg
4 ‘CISethEnology of the period in his opinion r?ndzl(;eg
k"‘fsethe case of the People v. Hali, 4 Cal., 399,

“deci in 1854. He says: o
Aoctded 1‘13 let the period from which thif' lﬁgli?]lgﬁ(érg
rtions of Asia whic
%ageii’ ;E)?c())f)ZrPotl}Eeo Eastern Arcl?lpelago,tall}sd
}? countries washed by the Chinese \113%1;il %hé
: ef r as then known, were depomma e f

%ﬁdiaés from which the inhabitants had de-
rived the generic name of' Indians. S
““ Ethnology, at that tlir?e];gg%vsnu%aa i

. i 1 z i Or’ Y 3 .
v ahgésgﬂ;cgiz(ﬂe;l(ﬁ?{t of perfection which it
{]eac since attained by the scientific 1nq1%11;1;]es
ga discoveries of the master {nmdhs gbeeg
la t half century. Few speculations %1 cen
asde with regard to the moral or p yslcof
(Iirii%fex:ences between the dlffergnthr@(‘:eésh of
] Timnitad 6 thoss visible. and palpa-

imited to tho 'sible
2;:;(%1\‘7:3213}0115: which could noti) es‘c%?e” the
attention of the most common observer.

"~ We find then that Blumenb_ach made dlh;]s1 artlohvz
: fémous classification of races in .1781., an795‘ o e
‘ampliﬁed and enlarged his treatise in 1795;
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this treatige was first translateq
Mr. Lawrence in 1807, that in 178
Blumembach had written his treatise, the Dresident
of the College of New Jersey, now Princetox'l, had
never heard of it; that in 1799 Dr. White, writing
from Edinburgh, refers to Blumenbach s classifica-

into English by
7, six Years after

second edition of hig essay, Dr. Smith
of the College of New‘Jersey, states
he had not hearq of Blumenbach in 1
mates that he firgt heard of it througl
of Dr. White’s essay
This completely and effectually doeg a
opinion, expressed by courtg and at
that Congress intended the term
to mean « Caucasiang,”

Way with the
torneys alike,
‘ white persong

at that time there wag wh

Race,” that it wag the “white race,” and that 4
Asiaties ang Africans were considered dark and as
belonging to the yellow, brown o black raceg,

ere commonly cjp.
re and after 1790,

such as the Gazetteers, Geographies, Histories, En.

cyclopedias, etc., of that period.

These we have examined at length ang in detajl

nd the term “Cau-
casian » used, though the term “Oaucasus,”
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o the period in
» ; Dictionary of
L ographical ) find the
teer or e %v obtainable and we do n("tl“"
questl?]é i%'lshn 7 ased at all until after 1810,
terim ¢ a alc

1. The Gazetteers or Geographical Dictionaries.

: i i Gazetteers and Geo-
'ing is a list of ]
The‘ f(flggzeti(ﬁlat’ies, with the dates enfd 111)1&;(?
B e tion of each, which we have‘cafeBl.ll inen-
of L.)Ub(lllczone of which published after u
amined,

> b3
he w i erm ‘¢ casian
' dt ord, contain the term ‘‘ Cau ,
bach use

t classification
ic here any attempt a ; ‘
aﬂdﬂfﬂl (;zc‘:e’;]licsh :Zade, classify them on color lines
of the r
alone. ical Dictionary or Grand
¢ iversal Geographlce . d
A Ull.]vglf}ellel*al, Special, Ancient an(viBMi(;e
Gazetteell':phy-” in two Volumee, by Andrew Brice,
eltlllﬂ(}}(zzi' published in London in 7759. _—
’ “’l‘he‘[,Iniversal Gazetteer,” by John ,
i in London in 1795. o
pUthhei\I”; Universal Gazetteer or Geograll)'h;lcdm;
-"“tirhecuye” by Rev. Clement Cruttwell, publishe
Dictionary,
i in 1798. ‘ '
m‘L'(I)‘F(:OliTlew and Universal Gazetteﬁr S01 tlldof)(:bn
. icti 'y,” by Joseph Scott, -
ic tionary, y
Geographical Dic na .
hShegd SR lf? tfeg%astem Continent ora
““ A New Gagzetteer o ! . b ora
Araphical Dictionary,’ l.)y Jedediah l\d]orc'i\el :SS.
gle‘(?fh Parrish, published in Charlestown, ,
ije ,
o i ar,” superintended
‘e Geographical Gramm ) .
| déelw\r]ieszvd jrby John Evans, published in London
an
" e icti *or Universal Gazet-
¢ raphical Dictionary “or ’
teerGi‘fl%ciel;t and Modernz” by J. E. Worcester,
pub]’ished in Salem, Mass., in 1817. vioal Die.
‘¢ New Universal Gazetteer or Geograp e Die
tionary,” by Jedediah Morse al.nd Rlchart:'id . 1821.,
vpllcl);:]isl};:-}d in New Haven and in Hartford in .
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“The Edinburgh  Gagzetteer or Geographical
Dictionary,” published in Edinburgh in 7822

“The Universal Preceptor, being a General
Grammar of Arts, Sciences and Useful Knowledge,”
fourth American edition, publisheq by David Blair
in Philadelphia in 7822,

““A Concigse New Gazetteer of the World—sup-
plying a vocabulary of Nouns and Adjectives de-
rived from Names of Places,” by Christopher
Earnshaw, published in Derby, England, in 1524,

It may be pertinent to state here that Blumen-
~ bach, during a portion of the latter Yyears of his
life, was Court Physician to the House of Hanover,
and it would seem that if any English work at that
time would contain the word “ Caucasian,” that
this work of Earnshaw, puablished in Derby, Eng-
land, intended to supply ““a vocabulary of noung
and adjectives derived from the names of places,”
would surely contain it We find it does contain
‘ Caucasus,” referring to both the mountains and
country, but not ¢ Caucasian.” .

A ‘““New and Comprehensive Gazetteer and Dic.
tionary of Geography,” by G. N. Wright, pub-
lished in 7834,

It was, therefore, impossible, as a matter of fact,
for Congress to have used the phrase ‘* white per-
sons” ag meaning “C‘aucasians,” as the term wag
not known, when it passed the Naturalization Act.

We will now turn our attention to the question
as to whether or not ag 3 matter of common anq
general knowledge the races and peoples of Agia
and the Orient were considered ‘“ white persons ”
in the 18th Century. As bearing upon this ques.
tion we consider the early Geographies published.

both in England and the Colonies of the utmost
importance,

2, Tho Geographies,
In 1712, S, Clark published in London a “ De-

scrip : -
Persians, says on page 13

d to the people of India, page 140:
an

ical Grammar
that the Persees ©
Persians,” and referrin
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’ -eferring to the
tion of the World, etc.,” and 1t

erally rude—-broad

' e gen -bros
< The BeoD ) s of complexion

faces—Hfat nosed, swartiy

- o L -
Ehe (/]l”];/)te» Lhey lllllablb, bllt m gen'
10}

i t y ) »
Pt arthy complexion.

eral of a sw

i “ (Gteograph
abric ordon published a
D Pdtl’l’di{nGLondon, and on pagil%‘a st?etsz
i ) anc
““ are the posterity of. he a
ot tg tpo tlie inhabitants of In-

i hage 258: . ‘ :
e SayS:‘IT}?e inhabitants of the lerlt(;;:]%?stz];)d
i mpire have vario temy and
thlsto?ﬁ? P\I}VIl)lat those of the 11?1&2&;);120@
o s i g tain, our
i : t very cer , . (
of them 1Sb§i?]g yet very slender, ]bl}ts 2111112
o bhen% the southern or Maratime place

geogle;) strong of body and in complexion

] ”»
inclining somewhat to that of the negroes.

' t State of all
“ n History, or the Pnesen_ ‘

- -'Mogellr)ly Thomas Salmon, 111u§t1a;zg E)gr
S lfsl{l[oll and published in London 13 1VOh,lme
? erirl?;lto the people of Asia, on page 59,
err

8, the author says:

“TThe people in some parts of Asia, par-

ins f India on this
i 1y in the peninsula o on this
g]i%l;lagkll}é ]ﬁver Gang%esé 2221' glélglla},s o?lo‘é%e

Lo o Ca . £t
s tl:eAg;)&l.c Nor is therein lhel mz(()lcllsczlf
negl'(/)ﬁés lolf India at a distance from L:)ltebclack;
cczo.gi??gfé person to be f'(guggeihﬁf Oz’s i@traveled
> ver me *, tno’ |

?F)O](ri?ltgs Iin?ihat country and resided some

time in it.”
And on page 314, Volume 1, referring to the Per-
n : ,
sians:

“ The Persians are |')ersonahl(lei I?l]l’?(;ld oa’ang
good stature, well shaped, clean



18

of agreeable features; and in Georgia and
the northein provinces, of an admirable com-
plexion; towards the south they are a little
upon the olive.” - .

This is one of the most complete and carefully
compiled works of its kind published in England
during the 1700’s, and it was in circulation among
the educated classes in the colonies ip the latter
part of that period. The author of it had travelled
extensively, and hisg views and ideas carried
-weight. There is no indication in any part of the
work that the inhabitants of India or of Asia
Minor were considered white or even bordering on
white.

““The Universal Traveller, or a Complete De-
scription of the Several Nations of the World,” by
Thomas Salmon, published in London in 1752, in

speaking of the inhabitants of Tndia in Asia, page
154, says:

" The Indiang (India in Asia) are of a
middle size, seldom corpulent, their features
good, but their complexion for the most part
black; they have long black hair and black
eyes; but though the men in the middle of
the peninsula are ag black as Jet, towards the

north they are lawny, as well as on the
coast.”

Page 259, speaking of the Persians:
-** The Persians are exceedingly well pro-
portioned, moderately tall, good features and
complexions, except in the southern prov-

inces, where the excessive heat is g great
enemy to beauty.”

Page 323.

‘“ The Arabians have swarthy complexions
and slender bodies, their stature rather low
than tall.”

‘“ A New System of Geography,” by A.F. Busch-
ing, D.D., Professor of Philosophy in the Unj.

versity of Gpttinge}a,
Society at D1n§bu1g,
and published 1
1, page 07, :
¢ Burope ;s

Dictionary ,v’
1023, says:
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a member of the Learned
in six Volumes, translated

lod > e
London in 1762, says in Volum

king of the derivation of the word
speak

‘t is of opinion that the Dan-letl(u)é
s f Phoenician origin, for t °
s lled the principal division o
opa,’ “the land cf the people

“ Boch
Europe 1s ol
Phoenicians ca

the earth - Ly Ap?l?’contradistinution to the

O aees.] : | '
wzlill(];v{fa;:]iﬁﬁzck complexion Oltatll)]l: ﬁ}f;;caa%s);
th ion i - more probal

i i 7 is far more 7  the
t}E ‘tshdee:)]t‘lllaef;}oétymologies usually assigned to
0

the word.”

: : -aphical

. in hig ** Universal Geograp
. Pl‘lces m hls N . ¢ hagoe
Andrew £ published in 1769, in Volume 2, pag

i e of
. » old Persians ar
*Th res or native I . X
e Gagnd olive complexion, bug in fn_oslg
: erns, by a mixture of ge’o(itg,la
blood, are much rectify’d.

rough skin
parts the mpd
and Circassian

And on page 734 of Volume 1, referring to the
An

dia:
pecre Of“:[;‘he people are generally handliome., twle;l
e -
f good features, black asj
?Sggsé?ligsgutl?, and towards the north of an

olive color.”

In *“ An Inaugural Dissertation,’: by J ohtrll1 gu;;
ternpublished in Edinburgh in 1773, the au \

) .
the chapter entitled ‘¢ Of Colour,” says: ot
““ The varieties of co]ou_rt]ar‘?vhvivt%n S]Ia:wk.
in men we meet with , ,-
r11‘1}'t)uvl\g'nlncopper-(:olour; lastly, al{] sh.a]desogg
‘;weell’“vllite and black, some 'daYli(;gshow"
and others afnot]heri }ﬁgg slglgi)ig(led > show
i e clearly, ‘ \
ﬂz’lih:enc(:)cl)leors of man, as they differ acco;dlﬁ)g
go race, which I put forv;ardi n?té aﬁ,u% oaly
[ . . . .’ Ou . ,
ely correct history of co rs, but
esl(;]:#e}z’{ample and specimen of varieties.
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TABLE oF COLOURS.

Black—Africans under the direct rays of the

sun. Inhabitants of New Guinea and of
New Batavia.

Sub-Black—The Moors of Northern Africa.
The Hottentots, dwelling towards the
south of the continent,

Copper-coloured—The East Indians.

Red—Americans.

B1’0W11~Tartars, Persians, Arabs, Africans
dwelling on the Mediterranean- Sea,
Chinese.

Light Brown—Southern Europeans, Sicil-
ians, Abyssinians, Spanish, Turks and
others. Samoeides and Laplanders.

White—Almost all the remaining Buropeans,
as Swedes, Danes, English, Germans,
Poles and others, Kabardinski, Geor-
gians, Mingrelians.”

This classification states concisely what was
doubtless the general idea of the color of the
various peoples inhabiting the globe at that period,
and it is so far correct that even to-day few, if any,
changes could be made in it. Note that the author
considers that the Moors of Northern Africa, who
are Caucasians, according to Blumenbach, are sub-
black in color; that the Persians and Arabs, also
Caucasians, are brown, and the Fast Indians, the in-
habitants of India, are copper colored.

In 1777 William Guthrie published in London
“A New Geographical, Historical and Commercial
Grammar.” On page 545, referring to the inhabit-
ants of India, he says:

‘“The inhabitants are called Gentoos, or ag
others call them Hindoos * * * the com-

plexion of the Gentoos is black, their hair
long, and the features of both sexes regular”

and on page 556 he says:

““The Persees, or Parsees, of Indostan are
originally the Gaurs described in Persia ”
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1 on page 569, referring to Persia, he says:
[ ‘ 1 1
an «¢The Persians of both sexes are genelgig);
handsome, their complexions are somew
[4

swarthy.”
shor writing in 1777 at about
e we have an author writing 1 17 a ’
Hefri“og 1111der consideration, referiing (lue(:tb
thetll])e race or tribe to which the Appellee belgngs
t(1)1d stating that the Parsees were descended from
?he Persians whose complexion was swa,rt,h?r. ‘
In 1777 Charles Theodore Middleton published in
L 1llldon ¢« A New and Complete Sy§tem of Geogra-
pl?v » In Volume 1, page 64, referring to the people
of Persia, he says:

¢«“The Persians in genera_l are of mld”dle
size * * * their complexion is tawny

and on page 142, referring to the inhabitants of

India:
s ia are of a middle stature and
ooérhgeell[éludljgslfs The inhabitants of th?i
iorthern part are of a deep olive colour, al}]}
those in the south black; the natxvesfv\;ho
dwell on the mountains in the Senter 0 e
peninsula are exceedingly black.

Does it appear from this work thafi the inhablt;
ants of Asia, or any of them, were considered wl?lte

« Zoologie  Géographiqe,” Premier Artlc}l]e:,
L’homme par E. A. G. Zimmermgnn. 1784. T. 1s'
author on page 177 divides man mto’ fou\r races:
““ d’aprés les quatre parties du m.onde, ¢ est—.a—fllre el’n’
Américains, Européens, Africains and Asialiques.

The first geography published in ’t"his .country
was the ** Compendium of Geography, Twntten by
Jedediah Morse, and publishe.d at New Ha_ven
about October 28, 1784. Referring to the various
varieties of the buman race the author says on page
211:

““Since the character of almost every nation
upon this habitable earth has been particularly
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described in the fore
now congider them
eral directions:

““The varieties among the human
enumerated by Linnaeus and Bufforn are six,
The first is found under the Polar regions
and comprehends the Laplanders, the Rg.
quimaus, Indians, the Samoeeid Tartars, the
inhabitan*s of Nova Zembla, the Borandians,
the Greenlanders and the people of Kam.-
schatka. The visage of men in these countries
is large and broad; the nose flat and short,
the eyes of a yellowish brown inclining to
blackness; the cheek bones extremely high;
the mouth large, the lips thick and turning
outwards, and the skin a dark grey color,
The people are short in stature, the generality
being about four feet high and the tallest 10t
more than five. Ignorance, stupidity and
superstition are the mental characteristics of

the inhabitants of these rigorous climates,
For here :

going sheets, we wil]
under the following gen-

race

‘Doze the gross race,
Nor sprightly jest nor song,
Nortenderness they know, nor aught of life,

-Beyond the kindred bears that stalk
without.’

“The Tartar race, comprehending the
Chinese and the Japanese, forms the second
variety in the human species. Their counten-
ances are broad and wrinkled even in youth;
their noses short and flat; their eyeg little,
sunk in the sockets and several incheg
asunder; their cheek bones are high; their
teeth of a large size and spread from each
other; their complexions olive colored, and
their hair black. These nations in general
haveno religion, no settled notions of morality
and no decency of behavior., They are chiefly
robbers. Their wealth consists in horses and
their success in the management of them.

‘“The third variety of mankind s that of
the Southern Asiatics oy inhabitants of India.
These are of a slender shape, have long,
straight, black hair and generally Roman
noses. These people are slothful, luxurious,

submissive, cowardly and effeminate,

e
i
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X un himself )
The I’ﬁ'lfﬁitssx‘;(:rld of slaves to tyrannize;
Seems (')t h oppressive ray, the roseate bloom
é?(llpé\:aty blasting, gives the gloomy hue
res ¢ross.’ .
Té‘in‘dfealizérm;js of Africa constitute .t.hge
\ he~t iking variety in the human species.
fourth b'ldi:f'fer widely from each other. I‘l]qls,e
oy e A, for instance, are ex_tl'ell_le]_y" ugly
o Gu’me'f).an insupportably offensive scemCi
and ha;{;ose of Mosambique are 1eck01%<;
Whllstf 1 and are untainted with any ¢ 1s1
bean” l'li cmell. The negioes are in .genela,f
agree%l)aii{ color and the downy softness 0{
of a ‘hich g‘rows upon _the skin g1v<les td
han tVI\ ness to it resembling that of ve -Ved
smoo} )il‘ of their heads is woolly, short an
The-k)?{)ut their beards turn grey and slom%
Y "white. Their noses are flat and shoi :
tlm")-sl' S thick and tumid, and their teeth o1
U]el'[ 1phiteness. The intellectual and Ineninq
1vm7y ’an these wretched people are uncu tl
Dot e]lsand they are subject to the most baflxﬂ
Ith:J:lS despotism. The savage tyran.ts VtY (1)'
)aij ove;’ them make war upon ea(Jl-u olned
;"gl'e human plunder and the \i&’let(:t(l)?n
victims Lartered for spirituous II%UOI . grtheir
X their families, phew friends and (
flla?éilzre lands and cons1%neg for life to misery,
il and bondage. * ¥ ‘
tOI‘l‘ The native inhabitants of Amgrlca 'i)nal:af'
a fifth race of men. They are o f; g‘pgat
lor, having black, thick, straight a“'i‘h
ne es, high cheek bones and small eyes. ‘ e?;
pai t the body and face of various colors an
pa“;' ate the hair of their beards and other
em*(tlcas' a deformity. Their limbs are not so
Filg; and robust as those of tthedEm‘i?lp\?vailt]}?
-and they endure hunger, thirs alg_ pa rith
ishing firmness and pa lence, a
?ﬁtﬁgﬁ Cl'l%.el t(i thtegr enemies they are kind
d just to each other. '
an“ f]l’he Europeans may be _conmderedta_s tl;f
last variety of the hungant{aenc:).ers%]l]lgll nljsa‘;ks
essary to enumerate th
lw]\&ilcﬁzsh di)stinguish them as every d}?y g{gz(k
you opportunities of making such obs
trons.”
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Note that he refers to the varieties as enumerated
by Linnaeus who wrote in 1735, and Buffon who
wrote at about the same time (1749), but does not
vefer in any way to Blumenbach’s classification.

George Louis LeClere, Comte de Buffon, born in
1707, died 1798, to whom Mr. Morse refers in hig
geography, wrote and published his ** Histoire
Naturelle, Génerale et Particuliere,” a work consist-
ing of 44 volumes, the first I5 volumes being pub-
lished in Paris during the period from 1749 to 1767.
It was in this portion of the work that the author
made his classification of races. As Mr. Morse re-
fers to this classification, we quote from a transla-
tion of Buffon published in Dublin in 1791:

“The Moguls (Hindoos and other inhabi-
tants of the peninsula of India)are not unlike
the Europeans in shape and in features, but
they differ from them in color. The Moguls
are of an olive complexion, yet in the Indian
language the word Mogul signifies white,

€ women are extremely delicate; they are
of an olive color the same as the men.

“The inhabitants of Persia. of Turkey, of
Arabia, of Egypt, and of the whole of Bar-
bary may be considered as one and the same
people. * * x mpa Egyptian men are very
brown; though the women are commonly
rather short, the men are of good height; both
generally speaking are of an olive color. * % =

“So intermixed are the inhabitants of
Mexico and New Spain that hardly do we
meet with two visages. In the town of
Mexico there are white men Jrom  Europe,
Indians from the north, negroes from Africa.
The real natives of the country are of a very
brown olive color.”

(Note that Buffon i

efers to ““ white men
from Europe ).

In the ** Universal Geography,” by Charles

Smith, published in New York in 1795, the author
on page 23 says:

* The Europeans are white and better made
than the Africans or Asiatics who are many
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i : re-
£ them so very unpolished as ha;dl); toThe
. species. [

' e human ¢ ’ " ihe
e t21'e rather of a swarthy C'O;lz}blitants
Chl:es%? he complexions of the “11,‘/12 bilants
*' ‘ {an are no less various 1a{ Jhear
of Indosic # % The Japanese are )
climate. lexion * * % themhabltalnil?

r comples ,
?nb?f“‘i(cvglgll‘e for the most part tawny anc
of Afr

some parts quite black.”

. tford
In 1795 Nathanial Dwight 1)111b11%1‘;e(115x’2 %?gfg (”
11 Lic or ,
¢ i ography of the .
2 Sgst]eni)gf $26g103, referring to Indostan, he
in which,
s acteristics of the‘Hgn-
¢ re the characte
‘ ‘th'l%lEea}:ilre much like the otherf}sl}gigﬁz
dOOS.I have mentioned before. Tl}e ] ﬁlustrik-
that?1' fire, the Persees are mor? it dustri
ous %dlllapn the Persians from whom t ey wede
oueizded Their complexions are
sc .

swarthy.”

ictionar f Arts
“The Encyclopaedia, or a Dic tl?nj}i};-SErAgeri,_
iances and Miscellaneous Ll'l:el’amtll}e, e
Sgleedition in 18 volumes, pgmfe((lmll)gﬂez. e Do>-
i ia 1 98, ‘¢
o 'in thﬂigzhl))}:si ;llllt}l:)rs, in several ]allguages,
Wl‘ltlllgStO roved dictionaries, as well as Qf gen-
e a?‘ as of its particular branches, tl.1e
o Smef'n(;ae’]ectures of eminent professors on dlfé
manuscnpiences etc.” contains no mention o
Eﬁ?}ini;ch or’his c]fflssiﬁcationf of f,ac:e}s], 22(3}]:11‘
i “ Africa”, the
volume 1, page 225, subject
s i ir tances the in-
¢ erial circumstan :
hz;l')ilt?mrtnsagg ‘ﬁ]l?; e;ctensive con%nenelz) algél (ca)eE
with each other. If we excgpt*t 1Jei]p g)re of
Abyssinia who are fuawpy , they ¢
of a black complexion.

On page 538, volume 1 of the same work, subject
““ America”, the author says:

““ At the time when this great contin(taﬁg
was made more generally known to
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Europeans by the discoveries of Christopher
Columbus # = = ¢ was found inhabiteq
by various tribes and nations of men who

differed in many respects from most of the
people in the three quarters of th
% * 3

i lifferent countries,
g removed into d T ) s
v 1?(]?3 only changed thend iftatrgl;grngg“y
o but they have change , asmany
g]'?fi]x(')enn’t colors as they have gone
i

. N We cannot
e world ferent regions of J.Dflftr?k(i);ll‘?'instance of this
- In Europe and Agig the people have perhaps a\,g]o“riw}}ese pegp]e are scattered
who inhabit the northern countrieg are of g : than in the Je‘f ti]e whole earth. They hav%
fairer complexion than those who dwell more over the face o welves distinct from the rest o
to thesouthward. 1In the to, rid zone, both in ‘ reserved tlfl]).tlieil‘ religion; and as they
Africa and Asiq the natives are entirely black the world by
orthe next thing to it. * # # ;

: " The people of
apland who inhabit the most northerly part

of Europe are by no means so fajp as the in-
habitants of Britain. nor are the Tartars so
fair as the inhabitants of Europe who lie un.
der the same parallel of latitude.”

- 7v but their own
never intelrmarhlgv:];}; S:iitqre of blood 11}1l
sect, €0 t 1%};% they should differ from e?]c !
their vemS} et nothing is more true thant ae
other; sl Jew is white, the Portul,c;rge;n
tl}ealfﬁ;? z‘yhe Armenianolive, and the Arabi
SW 3

in short that there appears to be as

C?§€;7‘.’clliffel'el)t species of Jews as there are
In volume 5, page 286, the author says, speaking : : "
of the diversity of com

3 »
: countties in which they reside.
plexion among the human 1
species:

] * says:
And summing up the author sajy

' hole of these facts we may

) ]]?r((i”ntt]?:t Viullllg]einhabitants of the feartt h

Conc'lll'ﬁh“en of the same original paren sé
anc Llnty the difference of their appearanc

o ]'a‘eedéd from incidental causes a»lyl}S)l_ﬂ}gl
?I%Snlnaoccombination of those qualities whic

. »
we call climate.

“On this subject Dr.
lished a thesis (“An Inaugural Dissertation,’
above referred to) in which he cousiders the

matter more accurately than hath commonly
been done.”

Hunter hath pub-

He then takes in the table of colors as given by
Dr. Hunter, and algo refers to the essay by Dr. S, ok di.
: s ‘ ; the same work,

S. Smith, President of the College of New Jersey, - In volume 10, page' 51071«q0f0f the Denplee of the
from which we have quoted, and states: E cussing the various colors
Ives. 1 r 8:

““The natives of many of the kingdoms ; earth, the author say ‘ olesion
and isles of Asia are black, those of Africa g ¢ Americans of co%pgl-c}(l);?::eids Clg)lac‘i{, jon.
situated near the line of the same color; remarkably erect, their
those of the maritime parts of the same con. and coarse. . . -
tinent of a dusky brown hearly approaching “ Buropeans of fair complemozqﬁesi?x;i?:is

i : to it, and the coior becomes lighter or darker temperament and Drawny 1(;orm,f helr hair is
} | Bguior o ot meastance from - the flowing and of various shades o ;

L Equator is ejther greater or less, 7fe eyes ave mostly blue, - -
L Europeans are the Jairest inhabitants of the ““Asiatics of sooly complexion, m}? agcir i
world.” temperament and rigid fibre. = The adarl;
strogg black and lank, the eyes are
br(‘)‘vzzlfll."icans of black complexion, phle%m'atig
temperament and relax?d fibre, (ghqlkau;hle
black and frizzly, the skin S',?ft and silky, the
nose flat, the lips are thick.

Speaking of the Jews, on page

289, the author
says:

““It can be shown that the m

( embers of the
very same family, when djv

ided from each
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(In a note appended to a translation of the works
of Linnaeus, published in 1788, the editor says):

‘‘ The following arrangement of the varie-
ties in the human species is offered by Dr.
Gmelin as more convenient than that of
Linnaeus:

(@) White (Hom Albus). Formed by the
rules of symmetrical elegance and beauty, or
at least what we consider as such. This
division includes almost all the tnhabitants
of Europe,

(b) Brown (Hom. Badius). Of a yellowish
brown color. This variety takes in the whole
thabitants of Asia.

(¢) Black (Hom. Niger). Of black com-
plexion. The whole inhabitants of Africa
excepting those of its more northern parts.

(d) Copper color (Hom. Cupreus). The
complexion of the skin resembles the color of
copper not burnished. The whole inhabit-
ants of America except Greenlanders and
Esquimaux,

(e) Tawny (Hom. Fuscus). Chiefly of a
darkish brown color. The inhabitants of the
southern islands and most of the Indian
Islands.”

In 1805 Benjamin Davies published in Philadel-
phia the second edition of his *“New System of
Modern Geography,” and on page 225 he refers to
the table of nations given by Linnzeus, who wrote,
as we have said, in 1785. Bhimenbach, who wrote
in 1775, 1781 and 1795, is not referred to af all,
Speaking of the inhabitants of India, on page 306,
the author says:

“The native race presents considerable
varieties as being fairer in the northern

parts and in the southern almost or wholly
black.”
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<« The American Encyclopedia,” published in

- e 417, speaking of Europeans

1807, volume 3, pag

he author says: ‘ ' N
f ¢« Europeans, the inhabitants of Kurope.

They are all white and incomparably 1%1101‘6
hangsomp than the Africans, and even than

most of the Asiatics.”

(There is no mention in this work of the word
¢ Caucasian ” or of Blumenbach.) N

In ** A General View of the World, Geogra.pm-
al. Historical, Philosophical, on a Plan Entirely
;Ie’w » in two volumes, by Rev. H. Blomfield, pub-
lishe’d in 1807, on page 41, volume 1, th‘e author,
referring to Sir William Jones and speaking of the
Arabs, Tartars and Hindoos, says:

*“ The three races therefore whom we have
already mentioned migrated from If“al;n_ as
from their common country. The Ara 11ans
who descended from Shem, the Tartars from
Japhet, and the Hindoos from Ham. .‘Thg
Kuropeans include the .Jews, Assyrians,
Babylonians, Persians, Syrians, Saracens and
Moors. The Hindoos, the Persians, and bo’t,h
peninsulas of India, and China and Japan.

(No mention of ¢ Caucasians.”)

The author of the ‘“New Geographical Gram-
mar,” published in London in 1809, by John Evans,
on page 963, says: . -

‘ ““ The complexion of the Hindoos is black,
their hair is long, their persons are straight
and well formed, their countenances open
and pleasant.”

And on page 796, referring to the Persians:
““The Persians of both sexes are in general
handsome, their common complexion is fair,
somewhat tinged with olive, but those in the
south and the provinces towards India are of
a dark brown.”



30

In 1811 ‘““The Modern Geography and a Com:

pendious General Gazetteer ” was published in three

volumes by *“ A Society.” In ‘volume I, page 308,

referring to the inhabitants of India, this work
said:

“* The people being rather fairin the north-

ern parts of it, while they are entirely black

in the south, but they have neither hair nor
features which are peculiar $o negroes, bear-
ing a stronger resemblance in these respects
to the Persians or Europeans.”

This work refers to ** Caucasus” Mountains and
Country, but not to * Caucasian,” although it wag
published at least sixteen years after the third
edition of Blumenbach’s treatise, and we submit
that it clearly shows that the classification of
Blumenbach, referred to by Judge Sawyer and
Judge Lowell, and relied upon by the Appellee and
Intervenors here, was not generally known, even
in England, in the early 1800%.

In 1819 Jedediah Morse, pbage 442, in * The.Ameri-
can Universal Geography,” speaking of the popula-
tion of Asia, says:

““The population of Asia is by all authors
allowed to be wholly primitive and original.”

Here the author gives the Linnsan table of the’
nations in Asia with no reference to Blumenbach
or to the term ‘Caucasian.” And on page 572,
referring to the population of India, he says:

“* The original population may be generally
considered as peculiar to the country, yet in
80 exlensive a region and amidst the great
diversity of climate and situation there are
varieties. They are fair in the northern
parts: in the southern almost or wholly
black, but without the negro wool or features,

the tinge of the women and superior class is
olive.”

says:
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And on page 626, referring to the Persians, he
n

ion is fair hat
: , general complexion isfair, somew
i “Tf%]i‘%fll; olive, but those in the south an\l(z
?t::egeprovinces towards India are of a da

brown.”

I 1e au i 4’]1 GazettePI', 1)e|01‘e
fell‘l'ed to l)ub]i{hed in 1&’-2, mr 1'T1 O ll e
re s b & 32 efer l]g t al

~ Persees, says:

«The Persees are considered to be ]the
descendants of the ancient Persians, they
worship the sun.”

And the author of the Universal Gazetteer,

ra, says: '
" ‘)‘rPersees—A people of Persia now scat‘j-
tered into different parts. They a%“ePwo_r?;
shippers of fire. On the conquest o d(frs,l,

by the Mahometans they removed to India.

This geography was followed by * A New Sys.-
tem of Modern Geography, or a View of the Princi-
pal events of the World,” by Sldney E. Morse, put?-
lished in Boston and New Haven in 1622.‘ In thl’s’
work thereis no reference to the ¢ Caucasian race
or to Blumenbach, but the author, on page 53, refer-
ring to the inhabitants of America, says: o

“The number of inhabitants in America is
commonly estimated at 35,000,000. They
may be divided into three classes according to
their color.

‘““1. Whites. They are the descendanls of
Euro}oeans who have migrated to America at
various periods since its discovery.

2. Negroes. They are the descendants of
Africans who were forced from their native
country and sold as slaves to the American
planters. : '

*‘3. Indians of a copper color. The whites
constitute more than balf the population.
The negroes one-eighth part, and the Indians
about one-third. The whites and negroes are
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rapidly increasing. The Indiansare decreas-
ing.”

(Note that he says that the whites are descend-
ants of Europeans.)

David Blair, in the ** Universal Preceptor,” above
referred to, published in Philadelphia in 1822, speak-
ingof color and gradations of civilization, says, page

** Those differences (color and gradations of
civilization) are the effects of climate, habit
and education. ¥ * * (Considering man
as we find him scattered over the earth, the
Laplanders, the Esquimaux, the Samoides,
the Greenlanders, the Nova Zemblanians and
the Kamschatadales, appear to be of one fam-
ily inhabiting thenorthern frigid zone * * *
the climate and habits of Iiving * * =
render all the inhabitants of the northern
frigid zone of a deep brown color approaching
to blackness, * * %

“The next variety of the human species
are the Tartars, the Chinese and the Japan-
ese, who inhabit all that space of Asia from
the great ocean to the Caspian Sea. They
have broad foreheads and narrow chins, small
sunk eyes, * ¥ * and olive complex-
tons. ¥ ¥ %

*“ Another distinct family of the human
race are the black and swarthy inhabitants of
India, and of theislands of the Indian Ocean.
They have European features, long, black,
straight hair and slender shapes. Theirman-
ners are effeminate, but their dresses and
houses are very elegant. * * *

“ The fourth variety of the human species,
and the most remarkable of the whole, are
the negroes of Africa. ZTheir black color,
their wooly heads, their flat noses and thick
lips are well known among us.

‘¥ % % The next distinct family of
men are the native American Indians, * * #
They are of a dark copper colour, have black
hair and small black eyes, high cheek bones,
and frequently flat noses. * * *
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6 ] vartely or the European race
are ﬂlg %?;Z%ish, théj French, the ‘G‘rer'l?ans,
lians, Spaniards, and other modern na 1(?ns.
ITtl?ese had their origin_partly from the S'(_Jam(:-1
dinavians (Swedes and Goths), chax:acc%elflﬁze
by their light hair gnd blue eyes; an ‘ 1‘011(11
the Celts, distinguished by black leyebI 1:}
black hair. The Swedes, Engl}sul,l tufhl’
geotch and Germans are very fan,t})u‘ e
Ttalians, French, Spaniards, and‘ 0 1ex1naf-_
tions occupying the south 0£ Europe, are o
-own complexions. * 7 7 o
'bl(‘)‘ Such 856 the natures and the varieties o,f’
men as scattered over the face of the earth.

st American edition of this work was pub-
lisrlll‘:g 1f1i1I Philadelphia in 1817. . As a general Wolrk
:embodying the knowledge of races anfl peop ;e)s
known in the United States at that time, it is prob-
ably without an equal. It cannot be pl'esum?d
thadt the knowlege of races Qecreased betwgen 1790
and the time of the publication by .Mr. Blair of the
first American edition of his work in 1817. There-

when on page 115 the author refers to “the

sixth variety or the European race,” he did not
have in mind ¢« Caucasians,” but meant exactly
what he said, that there was a Europea?z race; tha}b
it was a variety of the races of m_emkmd; that it
was the race from which the Colonists had sprung,
and that it was distinguished .from all other races
by certain specific characteristics.

In 1823 William C. Woodbridge pub]ish('ad the
pnext American geography known as “ 3ud1ments
of Geography,” and on page 47, referring to the
races of man, he says:

“« There are five races of men on the_ earth
distinguished from each other by their fea-

tures and color.

«1.—The European race, with features
like ours. In cool climates they have light
complexions, but in the warm climates of
Asia and Africa and the south of Europe
they are swarthy or brown.

R s e e ]
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“II.—The Asiatic or Mongolian race of a
deep yellow extends over the Eastern part of
Asia. They have straght black hair, small
eyes set obliquely and projecting cheek
bones. The inhabitants of the Frigid Zone

are like the Mongolians except they are
dwarfish.

“IIT.—The American or Indian race who
are generally found in America of copper

color with straight black hair and high cheek
bones.

“IV.—The Malay race found in Malacca
and one of the Asiatic Islands. of g deep
brown color with black cuiled hair and
broad mouths and noses, but otherwise with
regular form and features.

“V.—The African or black race with hroad
noses, frizzly hair and thick lips, who are
found chiefly in Africa and Australasia,

“The scriptures inform wus that all the
races are brethren of the same family.

“The great difference between them has been
in part produced by the difference in climate,
food and mode of living and in part by other
causes which we do not fully understand.”

Note that this was written 33 years after the
passage of the Naturalization Act, and that
there is no reference in any part of the work to
the term ‘‘ Caucasian,” or to the classification of
Blumenbach. The author adopts the old classifi-
tion of peoples which was based in this country in
the early part of the last century on color alone,

We call particular attention to the words ““The
European race with features like ours,” in view of
the statement made by Justice Lowell that there
was no such race as the “ European race,” and
submit that here is positive proof that there wasg
considered to be a *‘ European race ” even as late
as 1823.

In 1828 Holbrook and Fessenden compiled ‘‘The
Historical and Descriptive Lessons, embracing
sketches of history, character and customs of all

Nations, designed as a combination of Goodrich’s,
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Abridee’ : iley’s and other school
idge’s, Morse’s, Smi
gzs;f:;llﬁfs,” and on page 252 referred to the Per-
sians: . | o
¢ The Persians of both sexes are o
ewa';r'IL:h]y complexion, 2?,;enerally handsome,
and of dignified aspect.

 On page 260, referring to the inhabitants of

dia: .
" “The Hindoos are of a fawny orl otl)wje

complexion; in the southern parts (tﬁl.]%fqa 01£

ing classes are almost as dark as ‘a ies of
Africa; the Brahmins are of a copper colour.

On page 265, referring to the inhabitants of

India beyond the Ganges:

“ The inhabitants differ not in complexion
from those of China except they are a litile
browner.”

-e is no reference in this work in any'place‘
toTig)e;et:arm Caucasian, or to the classification of
races made by Blumenbach.

In 1831 John Wright published in Boston a
“ Natural History of the Globe, of man, of beasts,
of birds, etc.,” and on page 155, referring to the
inhabitants of India, he says:

‘‘ The Moguls (Hindoos) and the other in-
habitants of the peninsula of India are not
unlike the Europeans in shape and features;
but they differ more or less from them in
color. The Moguls are of an olive complex-
ton. * * ¥ The women are extremely
delicate; * * * they are of an olive
color as well as the men.”

(Even as late as 1831 it appears that the inhabit-
ants of India were considered .dark in color and of
an olive complexion.)

And in chapter 6, which is headed,

*“Of the apparent Varieties of the Human
Species — Laplanders -— Tartars — Chinese —
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Japanese—Formosans — Moguls-- Persiang—

Arabians—Egyptians—Oircassianszurksm
Russians—Negroes—Hottentots —Americans

—Causes of this Variety—Accidental Varie-
ties—"

he says:

‘* The inhabitants of Persia, of Turkey, of
Arabia, of Egypt, and of the whole of Bar-
bary may be considered as one and the same
people. * * * Though. the women are
commouly rather short, yet the men are of a
good height. Both, generally speaking, are
of an olive colour.

“In surveying the different appearances
which the human form assumes in the differ-
ent regions of the earth, the most striking
circumstance is that of colonr. This circum-
stance has been attributed to various causes,
but experience justifies us in affirming that
of this the principal cause is the heat of the
climate. Where this heat is excessive, as af
Senegal and Gluinea, the inhabitants are ex.
tremely black; where it is rather less violent,
as on the easterly coasts of Africa, they are
of a lighter shade; where it begins to be
somewhat more temperate, as in Barbary,
in India, in Arabia, etc., they are only

brown, and, in fine, where it is altogether
temperate, as in Europe, they are white.”

Do these statements indicate that the inhabitants
of Asia were considered white by this author? He
states that the peoples to which the Appellee and
Intervenors belong are olive colour or brown, and
that the Europeans are white.

We have referred to and quoted at length from
these works published both in England and in the
Colonies and States and circulated in the Colonies
and States, contending that they indicate with ac-
curacy the prevalent idea among the colonists as to
the colors of the various peoples of the earth. From
the literature which was accessible to them, from
the teachings of men of science, from the tales of

travellers who had been in foreign parts, the Am-
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: ists st necessarily have derived
erl(:.all COloﬁelssdtgbe 11;}1 the inhabitants of Asia and
the}‘r knolg from no other sources. It is a fact
Africa 2{21 in a single work do we find that any of
that ho £ Asia were considered ‘* white.” “The
bho taces Orace with features like ours” is thg only
Em‘olpeavjhom the autlhiors describe as having a
Reg};)ﬁ;e » or fair complexion. ' .

We have shown that it was lmp(?SSl’l,)le for Con-

: to have used the word “‘ white ” as synon-
B ith the word ‘¢ Caucasian,” and the only
Y o which can be drawn from these works
(':Ondustl;zlil‘ word ‘“ white” was used then to mean
o tIhzti;‘lt v;,hat it means now, a person of fair or
e.XiCl; Zomplexion, and to exclude all. races and
ue les of tawny, swarthy, brown, ohvg, yellow,
[OEE black complexions, in fact that it was, as
o Orﬁed by Judge Colt, In re Sailo, used.asa
sn;;{ge(S)f exclusion and not of inclusion, as claimed
Eﬁ;rﬁle appellee and intervenf)rs.

Tn this connection we again l'espectquy‘ cilldat,-
tention to the fact that ‘Judge Sawyel,“ ulge
Lowell, and the judges passing upon the“(,dses )g
tween In re Ah Yup and In re Hall-adjzani C‘O“{—,
sidered the question from the standpoint of 1.ec§n
authors on anthropology and ethnology. No J]u ge
or attorney, so far as we have‘been able tQ _earfx
from an examination of the 1_)r1efs and opml‘ong,
has ever considered the question fronq the sta,nh-
point of the knowledge which the colonists and the

- ‘members of Congress had at the time when the

term ‘¢ white persons ” was first used.

It is not, however, a question that can be. treated
from an ethnological standpoint. .Thls science ab
that time was unknown. In fact,. it h‘as rga({hed a
high state [of development practically within the

" last fifty years only. All that the colonists knew

of the peoples inhabiting Asia must have bfa,en cor-
rectly mirrored in the works of that })6!‘10(.]. 1f
we had found in the early 1800’s authors referring to



38

Blumenbach’s classification of races and to the term

e ., 5y N )
Caucasian,” we might then with some propriety

claim that such classification became and wa /

erally known in America at that time butsfgeu-
the fact that not a single author refers ,to it fI o
the facl that the president of one of the pr;n fofn
seats. of learning in the Colonies frankly stateg (t]lpd]
he did not hear of it until at least after 1799 -
are forced to the conclusion that not a single e
ber. of Congress had ever heard the worgzi “nzjem_
casian 7 in 1790, and we are convinced beyond‘alil_
que@:mn whatsoever, as the word was not cot ad
until 1781, that no member of the Georgia or Sn“:h
Carolina Assemblies in 1784 and 1785 had el\lz

heard of Blumenbach and his classsi,ﬁcation e?
races, gnd.that Congress intended to permit tl(:e
Eligucl)zlrlsz_itmn of the ** Ewropean race with features

'W.e find that in every Geography, Geographical
chjmonary, History or Ency(']or;aedia pub]ish‘(d
d.urm.g the 1700’s and early 18007, frequént me;
t.mn is made of a “Buropean race with feutur ;
like qurs,” and that in every instance where refees
ence is made to the inhabitants of India or to thre;
Pgrsnans or Syrians they are considered to be people
with dark skins. Every author who refers to tI;]e
Parsees or Persees states that they are offshoot
from the Persians and that they are a dark-skinnes
pegple.. In the early works the races inhabitin
Asia Minor were considered as ‘‘ Persians” and I .
attempt was made to distinguish one from a:lo
other. The country from which the Interveno:
came was considered a part of Persia. Not a sin 1:
aubhor refers to any of the inhabitants of Asiégas
white people. As Judge Muiray said in the case of
the People v, Hall, supra: !

“ Ethnology at that time (1790) w
y ¢ 90 .
known as a distinct science.” ( ) was un

We ngzlst assume it to be a fact then that Con-
gress did not seek to draft a Naturalization Act

" and phrases use
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gical lines, but rather that the words
d were used in their ordinary sense
A careful analysis of the facts con-
standpoint of the times during
which the Naturalization Acts were passed and not
from the standpoint of recent ethnological works
shows that Judge Sawyer in the Al Yup case, and
Judge Lowell in the Halladjian case, arrived at in-
correct conclusions; that in 1790 there was a
“ Buropean race,” and that it was that race .to which
Congress intended to extend the privileges of

along ethnolo

4nd meaning.
sidered from the

citizenship.

Congress could doubtless have placed in the stat-
ute more definite words of exclusions which would
have shut out certain specific peoples or races, but
the law makers of that day were not prone to the
use of unnecessary words. The Constitution which
was drafted and passed at about the same time as the
first Naturalization Act has existed for a century
and a quarter and its main and general provisions
have been found sufficient to meet the needs of a
conntry which we believe has grown beyond any of
the dreams entertained by its founders. The men of
that day were careful choosers of their language,
they knew what they intended to say and they said
what they meant. 1f they had intended to extend
the privilege of citizenship to ‘“Caucasians” and
had known of the word, we are forced to the con-

_ clusion from our knowledge of the men of affairs

of that time that they would have used the term

¢ Caucasian.”

The Intervenors claim that the Government’s
construction is confusing and difficult of applica-
tion and ‘“amid ever changing and conflicting
ethnological definitions” confusion may arise. As
to this we say that the construction which we ask
for is the correct and only construction which could
possibly be given. The conditions which existed in
1790 will always remain the same, regardless of
what recent ethnological and anthropological writ-
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ers may promulgate. If Congress did not know of
the term ‘‘ Caucasian” in 1790, and if Congress in-
tended to include ‘‘ Europeans” and exclude all
others, as we contend, any *‘ethnological differen-
tiation” which may now be made can have no
bearing upon the interpretation of these words,

It is not the province of the Court in this case to
interpret this Act in the view of present or future
conditions. It should endeavor to as far as possible
place itself exactly in the position of the Members
of Congress in 1790, and having in mind the sources
from which the Members of Congress drew their
knowledge, say what was the meaning assigned to
the phrase ** white persons” at that date.

As Justice Strong said in Platt v. Union Pacific
Railroad Co., 99 U. 8., 48, in interpreting the Act
of July I, 1862 (12 Stat. L. 489), incorporating the
Union Pacific Railroad Company and granting
lands to the Company for the purpose of aiding in
the consrruction of the railroad, etc. (pp. 63.64):

““ There is always a tendency to construe
statues in the light in which they appear
wheun the construction is given. [t is easy to
be wise after we see the results of experience
* % * But in endeavoring to ascertain what
the Congress of 1862 intended, we must, as
far as possible, place ourselves in the light
that Congress enjoyed; look at things as they
appeared to it, and discover its purposes from
the language used in connection wtth the at-
tending circumstances.”

C. History and Summary of the Naturalization Acts
of the several Colonies and original thirteen States.

CONNECTICUT.

Connecticut had no general naturalization laws.
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DELAWARE.

¢« The Act of Union, for annexing’and uniting of
the Counties of New-Castle, Jom.ass and Whore-
kills, alias New-Dale, to .the 1.31*0v1nce' of Pel;]nsyl_
vania, and of natura]izat_lon of all fore,lgl.lers, in the
said province and counties ann.exed,’ given l.m.der
authority of King Charles 1I, in 1682, by W”l‘a?“.
Penn, Proprietary and Governor of the Provmce., n
the second year of his government, after annexing
the said counties to the Province of 1.)ennsy1vama
and providing that the people ther_elu sl.lould b@i
governed by the same laws as the inhabitants of
Pennsylvania, provided {Laws of Del., Vol. 1, Ap-

pendix, p. 9):

«« And forasmuch as it is apparent, that
the just encouragement of the inhabitants of
this province, and territories thereunto be
longing, is likely to be an effectual way for
the improvement thereof:.And since some of
the people that live therein, and are like to
come thereinto, are foreigners, and so not
freemen, according to the acceptation of the
laws of England, the consequences of which
may prove very detrimental to them in their
estates and traffic, and so injurious to the
prosperity of this province, and territories
thereof,

““Be it enacted, * * * That all persons,
who are strangers and foreigners, that now
do inhabit this province, and counties afore-
said, that hold land in fee in the same, ac-
cording to the law of a freeman, and who
shall solemnly promise, within three months
after the publication hereof, in their respect-
ive county courts where they live, upon
record, faith and allegiance unto the King of
England, and his heirs and successors: and
fidelity and lawful obedience to the said Wil-
liam Penn, Proprietary and Governor of the
said province and territories, and his heirs
and assigns, according to the King’s letters
patents, and deeds aforesaid, shall be held
and reputed freemen of the province and
counties aforesaid, in as ample and full o
manner as any person residing therein.
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“And * * % that when at
‘ v any ti
any person that s a foreigner, shall myaken}]]?é
request to the Proprietary and Governor o;‘:‘
this province and the territories thereof for
IZ;)he a;or%ia&d n-eed]om, the said person .;hall
¢ admitled on the conditions ]
reaamilted tons herein eg.

At the first session of the General Assembly, held

in 1700, ©* An Act for Naturalization was enacted
by William Penn, the Proprietary and Governor by
and with the advice and consent of the freemez’l of
the province and territories. This Act contains thé
same preamble as the Act of 1682 aforesaid and
then provides (Laws of Del., Vol. 1, p. 52):

*“Section 1. Be it therefore enacted * * *
That it shall and may be lawful (flor the
Proprle.tary' Governor, and his heirs, or his
or their Lieutenant and Governor for the
time being, by a public insirument under
his or their broad seal, to declare any alien
aliens or foreigners, being already setiled or
habiting within this government, or that
shall hereafter come to settle, plant or reside
thm'"em, having first made and given his or
their solemn engagement or declaration to be
true andfazthful. to the King as Sovereign
and to the Proprietary and Governor of this
provence and territories, according to the
laws and usages thereof, before the Governor
for the time being. fo be to all intenls and
purposes fully and complelely naturalized
and the persons so approved of and named
in such instrument or instruments as afore-
said, shall, by virtue of this act, have and
enjoy to them and their heirs the same rights
and immunities of and unto the laws and
privileges of this Government, as fully and
gmply als.aliy olgher of the King’s natural-
orn subjects have 11 rithi
o etg. or enjoy within the

‘“ Section 4. Provided always, * * % T,
all Swedes, Dutch. and other j%)rfez'gners quljll?(f
were settled in this province or ferriiom'es
before the date of the King’s letters patentsito
the Proprietary and Governor, " shall be
deemed, and by this act are declared to be
fully and ~completely naturalized,” etc.
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tary ac this last act was
In 1788 a supplementary act to
adopted, which provided (Laws of Del., Vol. 2,

p. 921): '
« Whereas for the encouragement of aliens
or foreigners already settled, or th_at _may
hereafter come to settle within this State,
itis become necessary, since the change of
government, that further provision should
be made for enabling them to enjoy the
rights and privileges of natural-born subjects
of this state:

v« Qection 1. Be it therefore enacte
That any alien or foreigner already settled,
or inhabiting withen this state, or who shall
hereafter come Lo settle or reside therein, and
shall before the President of the state, or be-
fore the Supreme Court in any of the coun-
ties of this state, {ake, repeat and subscribe,
the oath or affirmation divected by the twenty-
gecond article of the constitution or system
of government of this state (the oath of al-
legiance), * * * shall thereupon and there-
afler be deemed, adjudged and taken, to be a

© natural-born subject of this state; and shall
be thenceforth entitled to all the immunities,
rights and privileges of a natural-born sub

ject of this state:”

O
d,

GEORGIA.

The only Naturalization Act in Georgia seems to
have been ‘“ An Act for ascertaining the rights of
aliens, and pointing out a mode for the admission
of citizens,” adopted on February 7, 1785 (Digest
of Laws of Ga., p. 392). This provided:

* Whereas, the many advantages and pe-
culiar blessings which this State enjoys may
induce foreigners to apply for a participation
thereof: And whereas, it is the intention of
the legislature to confer those benefits on all
such as may apply and do merit the same:

‘* Be it enacted by the representatives of
the freemen * * ¥ That all free white per-
sons, being aliens, or subjecls of any foreign
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State or Kingd
States of America, who gsh
enrol their names in the office
the Superior Court of the coun
-aliens purpose to reside, may
are hereby vested with (he righ
leges of acquiring * *
and renting hongeg * * * and shall

right of suing for all such debts * # =
than for real estate,” ete.

“II. * % % That any alien
Joreign State or power bein
Coming a citizen of this State, who hat
sided at least twelve months 1
and, after the expira
Jrom the grand jury
resides a_certificate.
demeaned himself
Jriend to the gover
the alien or person

n the same,
tion thereof, dot, obtain
of the county where he
purporting that he hatl,
as an honest man, and
vment of the Stlate, * * *
S0 applying shall * * =
take and subscribe the Jollowing oath (of alle-
giance) * * * Then, and in that case, such
person shall be entitled to all the rights, 14b.
erties and immunities of a free citizen.”

This act also provided th
sons should, nevertheles
alien duties as might be i

atall such aliens or per-
S, be liable to pay such
mposed by the legislature,

MARYLAND,

The first Natur;a]iza‘tion Act in Maryland seems
to have been adopted by the General Assembly in

July, 1779. This act provided (Maxcy’s Laws of
Md., vol. 1, p. 362):

** Whereas the increase of people is a meang
to advance the wealih and strength of this
state; and whereag many foreigners, from
the lenity of our government, the security

om at peace with the Uniteq

all register op
of the clerk of
ty where such
be, and they
ts and priv;.
personal property,
have the
other

s O subject of any
9 desirous of pe.
L re-
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stati d laws to civil
- constitution an .
afforflti@ ?oyug lililberty, the m]ldne(sist%f %%I;;%:
and 1etllge fertility of our soil, and guced to
mate, of] our comimerce, ma%’ b_ef 11;Ley were
tages in this state, i i
come ansit a?:géeof the advantages and }fn“ulgils
{nad: vg?llich the natural born subjects o
eges

state do enjoy: ted. * * #* That
i refore enacted, n ,

I1. Be ;got}lle?/IUhO shall hereafter come {Z(?tteO
This & pte “from any nation, kingdom or Sbe M
th’(fl St(;; ael’l % % ¥ pepeat (anC?lLQ;I?iZ1Z e
and S 's belief in the Christ
gl?c.la,:até% (;];Zés ripe{;t, and sy’g)sacréll)]eéklzre
Lgrom. h, or affirmation i JaKer,
] Ollow%% 3? ttli’nker, (the oath of alleg;g:cgg

udged and taken, ]
degnledt‘b%?tuofgthis state, and shall be th;}gg&
bort St jtitled to all the immunities, _r,.é o
f(;;é;hp Ieils,ileges of a natural born subjec
a b
this state,” etc.

N 1ber, 1789, November, 1792,

o AC’DSb;)f 11\7%;6(3\/[3}(@’5 Laws: of Md., Yol. 21,
and Nove;nl‘)‘); provided for the relief of forelgnelsE
oD o tlt‘le’d in the State since the passage o
Tt fsi779 and had purchased Qroperty, bu't
e ACttotaken, the oath there pre§cr1bed, by va]}-
hag " th;air titles and relinquishing the itatis
d'a “iligt such property as had been es.cheate. \ 1\?[
e 'dnl that the Acts should be published :n ay
LI ('3( ear in the English, French and. (J?rm?.ll
;gn:f;ge}sr ’in the ceveral newspapers within the
i ’s Laws of

: November, 1797 (Maxcy’s \

ghewﬁ“?oi).i\??%(;, deciared that,‘ al.l forezg‘z:eit"s
th;), had er,nigrated and settled within thehb;,a:
Eefore the passage of the Act of 1779, and wd 0their .
continued as inhabitants of the State, an | their
descendants, should be taken to have b(?enf c(li Ubt.s
of the State as if they were natives theleoh, osons
having been entertained as to whether such per
were entitled to the benefits of that act.
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The first Constitution of
1776, provided in the second section that ¢ g1 free
men,” having certain property qualifications, should
have a right of suffrage in the election of delegateg

to the General Assembly. (Maxcy’s Laws of Md.,
vol. 1, p. 17.)

By the Act of November,

1801, this wag amended
80 as to provide that

every free white male citi-
zen,” and no other, having a certain residence ip
the country or city, should have a right of suffrage

for such delegates. (Maxcy’s Laws of Mad., vol. 3,
p. 53.)

MASSACHUSETTS.

On April 5, 1731, the Province of Massachusetts
passed ““An Act for Naturalizing Protestants of

Foreign Nations, Inhabiting within this Province.”

(Acts and Resolves of Province of Mass, Bay, vol.
2, p. 586.) This Act provided:

“ Whereas divers Protestants, of the French
and other foreign nations, have removed
themselves. and their families into thig pro-
vince, who are well affected to his majesty’s
government, and useful members of the
Commonwealth; but being born out of the

i i ave not by law a right to -
the privileges and immunities of hig majesty’s

ects, but are under divers
disabilities, and subjected to many incon-
veniences and difficulties in their persons and
estates; to the intent, therefore, that guch
persons and all other well-disposed Protest.
ants of foreign nations, may have due en-
gouragement to settle themselves and their
families within this province, —

“* Be it enacted * * * That * * * g1 pp,.
testants of foreign nations, that have inhq.
bited or resided within this province Jor the
space of oue year, are hereby declared to be
naluralized, to all nlents, constructions and
burposes whatsoever, within this province;
and from heuceforth, ang at all times here

Maryland, adopted in
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be entitled to have %nd en\J;s(r)i}t’haiH
i iberties and privileges - :
the r]ght?r’lc};bglnd no othe%‘“'lse._whflch hllg
s pxo,\sn patural-born subjects in t efsa]ll
maJe_sty ought to have and enjoy,’ as fu ]);
Erogﬁui;%ents and purpo}s}es rk’lhats?ée\ el'I(‘)’V?Db(:e
, 1 withi e sa ce.
they had'gggna?v?flal;;:l; ¥ That aﬁ forelﬁ;_n
. Prg-:f;rs that shall have the benefit (;fé t]g
PrOtelS Cll take the oaths by law appoin e
pot s];a instead of the oaths of a]leglflnce
bo e'?rem;xcy, and subscribe the Eebg‘igg
32313?2%1011, and take, repeat and subsc

the abjuration oath,” etc.

| itting
Act was passed permi
June 9, 1792, an s ing
1lonersons proscribed by any law o_f tl(nie Oo(firirzlens
. plt;h to be naturalized and admitte as ‘
'Wetahe game manner and on the same conditions as
Jd?rected in the Act of Congress of 1790.

NEW HAMPSHIRE.

NEW JERSEY.

i f John Lord

ncession and agreemer.]t 0 Le
Berlrjlkil?eycoBaron of Stratten, and Sir G‘reolrge Oa;? targ’?,
6 ice-Chamberlain o is

ight and Baronet Vice-C :
ﬁgl’isty’s Household, the true and absolute Lords
Pr(;]prietors of the Province of New Caesarea or New
Jersey, to and with all and every the Adven’_ﬁurers
and é,l,l such as shall settle or plant there, issued
February 10th, 1664, gave the General Assembly of

the Province power to

“ give to all strangers, as to lhem shall
seem meet, a naturalization, and all such
Jfreedoms and privileges within the said Prov-

. . ‘ bt
7 to his majesty’s subjects do of rig
géfgngf they swearing or subscribing as afore-
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said; which said strangers, so naturalized and

privileged, shall be in all respects accounted

in the said Province, as the Kings natural
subjects.”

(Leaming and Spicer’s, New Jersey
Grants, p. 17).

This seems to have been the only Act pertaining
to a general naturalization. There are many private
acts naturalizing certain persons named therein but
none other of a general nature,

NEW YORK.

On November 1, 1683, ‘““An act for naturalizing

all those of forreigné nations at present inhabiting
within this province and professing Christianity,
and for encouragement of others to come and settle
within the same,” which was approved by Governor
Dongan, was passed, providing as follows (Colonial
Laws of N. Y., vol. 1, p. 123):

‘“ Forasmuch as several persons of divers
foreign Nations, professing Christianity, now
are, and for divers Years past, have been
actual and settled dwellers and Inhabitants
within this Province, under the Allegiance of
his Majesty, of Great-Britain, our dread
Sovereign, and the Obedience of his Royal
Highness, and so desire to continue and re-
main, and be naturalized, and become as hig
Majesty’s Natural born Subjects:

“Be it enacted, That all and every such
Person or Persons, of what foreign nation
soever they be, professing Christianity, and
that now are actual mhabitants within this
Province. and have taken or subscribed, or
that shall take or subscribe to the Oath of
Allegiance, are, and shall be hereby natural-
tzed, and in all respects be -accounted and
esteemed as his Majesty’s natural-born Sub-
jects, and shall have and enjoy all such Priv-
ileges, Freedom and Immunities within this
Province, as other his Majesty’s Subjects do
have or enjoy.
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L i ‘othing contained in this Act,
i Pl‘g)ovizdo(ﬁt}'\u%d togdischarge or set at let-‘,
s to Qervant, Bondman, or Slave, bu
ertly, tf)mgave Relation to such Persons as are
?r]tgat the making hereof. 1 Enscted
« And be it further Declared an “ n Forj
1l and every Person and Per sons, K

T_hat s of what Naiion soever, pi ofgssz;zgﬂ
er ).I?'/bz"anily that at any time \h'ewlgf e
i me and arrive within the said . rov-
shatl C~('1‘h an Intent to become his Maye;sty§
Sty z-LtZ* and lo dwell, settle and znhqbd utc.-
Subge;c blz and take the Oath of Atlegzancg c;
s migd ’]l[ajesty. and Fidelity to his Roya
e }9 " ess the Lord Proprietor of this Pro[z;-
ng?nevery such Person or Persons, gw%y e
jfzzcte'&mh'zed by Act of flllsserenli)lg(,t;;n ! 1(;121
th shall, in all respects, b c-
ctggﬁ(t:eeg?ldtglmed and esteemed as his Majesty’s

natural-born Subjects,” etc.

d by Robert
Act of July 5, 1715, approve
Hgllll‘ser (Z}overnor, recited the said Actof 1683, and
rovided:
pren «“1V.—And be it further E_nacted, that all
Persons of foreign Birth, be@ngif_rot(gé(lxgsqf;,
. / s is ’
now alive, and inhabiting wn th ny
- declared to be his
shall be and are hereby o be ki
jesly’ tural Subjects, and shall enjoy
a%a]telf«lay f%i;l(itg, Privileges ,Vand Advantag?s
that any of his Majesty’s Natural-born dSu h-
jects do, or of Right ought to have and en-
joy.” ‘
V.—Provided that they take the Oaths
within nine months.

; acts naturalizing individual aliens were
paﬁzgybyaiife Colonial Assembly and at nearly ;vefy
session of the Legislature of the State of New (?rx,
similar Acts were passed. These lat.te_r acts we}l;e
passed in accordance with the pr_ov1smns.of t.e
Constitution of April 20, 1777, which provided, in

icle XLII, .
A *“ And this Convention doth further, in the
Name and by the Authority of the good
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people of thig State, Ord
Declare, That ¢ shall be in the discretion,
of the Legislature to naturalize all syej, per-.

sons, and in such manner qs they shall thing,
i proper; provided all such of the pi

| ) < aid

) rding
in Fee in the same, accor
that hoz%eﬁzndofma Freeman, and who' s?cgﬁ
o, fhe three months after the datelhe} ec;k,w
Xltihlmrespective county courts where 3%
heir

d _Subjection {0 all
and every Joreign King, Prince, Potentate

and Slate,” in aj] maltlers ecclesiastical as
well as civil.”

None of the acts show from w
individual aliens came or
previously professed.

hat nationg the .
what religion they haq -

NORTH CAROLINA.

North Caroling h

ad no general naturalization :
laws,

PENNSYLVANIA,

Penn met on December 1,
1682, and passed the following ““ Act for Naturali.

zation ” (Duke of Yorke’s Book of Laws, 16761682,
p. 105).

ectual way for the Improve.
ment thereof; and since some of the People

that live therein and are like to come there.

into are Foreigners, and go- not Freemen, ac-
cording to the Acceptati

prosperity of
ry thereof—

il Persons who are
s, that now do ip-

this Province and Territo

“Be it enacted: That ¢
Strangers and Foreigne

' ecord, Faith
i romise upon record,
e Soléemz?éll;//cepunto the King of E@glafn)d&
and o elgawful heirs and _snccessoulfs.,ll_u
and his and lawfull obedience to T/_I\sz,am
deelzl]g "0 riétary and Governor of t;h]:o ' '10.3
v Iz)md his Heirs and Assigns, accz(l)xl -
ing etct'l, King’s Letters Patents, shall be
e d]ereputed Freemen of the P?iovmrfg
b gnunlies aforesaid, in as amp e and
(fmlclla moanner as any Person residing therein.
full :

T od
- Naturalization” was passed,
700 ““An Act for Na ;
i Iﬁ'lgl?y repealing the act of 16%2, syprat(.StatEE:Z
ot Lo of Penn., vol. 2, p. 29). Thisactisqu vd
b Laf‘gl?)elaware, as at that time Delaxlivare an
undflls lvénia were both under the rule of Pen.n.'
g "Str)us acts were thereafter \passed. naturl'ahzal]g
thvaell]]iens named therein upon hthfllr ta.lzlr(;gthdi
e 3 1 ", 0 e <
i . Il of which reci
bed declarations, a ‘ that
prescrll'ens named were of ‘‘the Protestant or re
th(? atli religion.” and were bornunder the z%lleglance
f?:gg Emp%;ror of Germany, and otl'ler. prlncss rjov;r
: amity with the King of Great Britain, a.n \.At.ern
g:asirous of coming under the power and protectio
His British Majesty.
OfOn February 8, 1742-3 (Statutes at La}"ge of
Penn., vol. 4, p. 39), an act was passed Wh.mh 1he-
fe?ec.l’to \;ar-;ous acts of Parliament requiring t (;
t;iing an oath of allegiance and a(;eclz.zrahofnh?g
i ‘ibing the profession o §
fidelity and the subscri ng o bis
isti i ded that “‘ all persc
Christian belief, and provi '
. the legiance of our
ing Protestants born out ()f ' o
;)oi“l:.?sgwt sovereign,” who had 1nhab1te.d and 1((1351d§(3)
the i / s ormore and w
in the Province for seven year b
g i ths, etc., aforesaid,
ld take the prescribed oaths, , i
.i;:gllll be deemed *“ the King's naiu?"al-bom subﬁects
of this Province ” to all intents as if they had been
born in the province.
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Several acts were thereafter izi
the .ah'ens named therein, who, ilb)aviizdrg;ggahz-mg
subjects of the King of Prussia, the Em el1 "}ere
Fra,ncf% various provinces in the German pE i rOf
the King of Sweden, and the King of Denmaﬁ{p“e,

On June 13, 1777, an act was
the male white tnhabitants of z‘hed;lcetaesseﬁfd()bllllgmg
Sons coming from any of the United Stati nte
tl.le State to take an oath or affirmation of rs o
CIaFlon to the King of Great Britain ang e]f:mn-
legiance to the commonwealth of Pennsylvani(; l?]-
fore July 1, 1778, or immediately on coming j te-
the State (Statutes at Large of Péln]., vol. 4 grlllnl ’
See also the Act of April 1, 1778, COlltz;,l'liig' th).‘
]sarnfe requirements with regard to male whz’i z"ne
Izlazbztcmzfs above the age of eighteen (Statutes ag

arge of Penn., vol, 9, p. 238). The Act of Dec
ber 5, 1778, declared that all persons who had taicm-
or should {ak’e oaths should have ¢ all the p';ivil en-
of a free citizen of thig State ” (Statutes at Larg§§;

Penn., vol. 9 ‘ N '
Section 6. P- 308). This act also provided, in

" and all strangers Jrom be
; ger: yond the ;
otherwise qualified, pursuant to the ‘S.Cc;gfzgtzz'j-c

The Coustitution of 1776 provided, in Section 42-‘

" Bvery foreigner of good character who

comes to settle in the Siate havy

Stale, g first t
an oath or affirmation of allegz%{zice t(;l Z;ZZ
same, may purchase, or by other just means

Penn., vol. 12,

8¢
. of this commonwea

. ordered,
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o Act of March 4, 1786 (Statutes at Large of
p. 178), provided that all male white

abitants of the commonwealth who, by reason of
having omitted or neglected to t'ake the oz‘m.hs afoye
id, had been debarred of the rights of citizenship,

V:;ould,f immediately after taking the oath pre-

.ribed in the act, be declared to be a v“ free citizen
1th and entitled to all and every

the rights and privileges thereof.”

RHODE ISLAND.

- Rhode Island seems to have had no general natur-

alization laws.

The General Assembly on October 28, 1652,
«That no foriner, Dutch, French, or of
any other nation, shall be received as a free
inhabitant in any of the Townes of our
Collonie, or to have any trade with the In-
dians, or Indians inhabitinge within our
aforesayed Collonie, directly or indirectly;”

And on December 24th, 1652, it ordered,

“ That all men of what nation soever they
bee, that are or shall bee hereafter received
inhabitants within any of the Townes in this
Collonie shall have equall libertie to buy, sell
or trade amongst us as well as any English-

man.”

In 1762 two Jews, Aaron lLopez and Isaac
Elizar, petitioned the superior court for naturaliza-
tion, but their petition was denied on the ground
that ‘‘no person who does not profess the Christian
religion can be admitted free of this colony.” (Su-
perior Court Records at Newport, Book K, p. 184.)
In March, 1789, however, Samuel Elam, a Jew,
from Leeds, England, was naturalized by the Gen-
eral Assembly (Acts & Resolves, 1789, p. 11). And
the Geeneral Assembly by specific acts naturalized



11 foreigners between
from European States.

The Charter gr
gave to the (e
authority

In a report of Sidney 8. Rider, prep
request of Governor Utter,
pointed by Congress in 1905
1st Session, 59th Congress,
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being ma

SOUTH CAROLINA.

The Act of March 10, 1696-
for the Making Aliens Free

Province, and for Granti

to all Protestants,” (Statutes

131) provided as follows:

*““Whereas Persecution for

Aliens, and trade
'olony hasg encour,

forced some
ity of this C

good testimony of

7, entitled ¢

their humble duty and
loyalty to his Majesty and
England, and of their ﬁdelity_ to the true

bresent in the co]on);
should sign a contract, which al]
after should sign, and tha

Mmaster of a family before
(_)r'fmq man, as the people the

hom  was given

t a man must be a

n called a fixed

of this Part of the
ng Liberty of Conscience
of 8. (., Vol. 2, p.

Religion hath
and the fertil-

1758 and 1766, all Coming.

anted by King Charles 1T in 1663
1erall Assemblye. full power and.

ared at the
for the Commissio

(see House Documents,
No. 46), he says:

n ap.-

coming

de a voter

poletical

‘An Ach
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~ :h enriched
. rade have very muc
dirllgengsaanl::%dt l:Elms Colony and Settlement
nd a
?hereof; it enacted, * * * % That all
3 O.
1. Be l]e and female, of what natzogzojth
aliens, ?;féh now are mhzbzlc;ﬂ’lté e(;{ shall
ever, W i wives and chiar o
Carolz:sc:afz]zlez;,joy all the Glg?tsé 11277 iv Z}%?Zecsh
have, smmunitzes whaiso T
owers ‘a(;znd b%ﬁ?l:zﬂlof English pmentzsdw??{”o?}
any 213367 S’Uince may, can, nght" cou n’d they
s wght (o iave, use, a”d.emoy(j “reputed
right Ou'(%mm henceforth adjudged, 11& ect
shall bf; 1 to be in every condition, 1 kgses
and ta e-]ée as free to all intents, g)mg) o
and de(ﬁllsr,r’uctionS, as if they had,'t}?ien this
am(3<a(3b01'11 of English parents wi
wer

Province.”

f age shall have
Ovi t no person now o
e lf]:e‘ggisytfl?e Act until he shal}l] have taken
e out iance therein set forth.
f allegiance t f
th;‘k(l)atﬁci of November 4, 1704 (Statutes of S. C.,
e

Ol. 2, p. 25]), con ll) e

ided that *‘aliens, which now live in South
prov

: Oarolina and have not already put themselves
2, ar s

-7 aforesaid
ithi view ” of the Actof 1696-Ta aid,
Wlthl‘l?jl}zea},)l;‘lel;sw:zv;hich shall he.reajler cop;; mt(,)’
a;z]'d sart of 1he Province, their wives and clzz re;ni.n
o 2lod have the same rights, privileges, etc., a
S}hOU revious Act, using the same langugge, lip:,);_
:;]Iiigg the oath of allegiance and an at(?dlftlt(;)l]]l: L e
y ien born out o -
igious h, but that no alien
higa:zlcl: (())?ttl]le Queen of England should be elected a
g ’ :
of Assembly.
M?lfﬁz(i:ct of September 19, 1721 (Statutes of Shoté
Vol. 3, p. 135), provided that “.ev_ery fre;ze :wt .zm
mZ"/-L a,nd'no other person, professing i]hetg :zsuza ]L
el ’ion” who had certain propert){ and othe 1(31e -
gcagions should be deemed qualified to vo
 of Assembly. ’ o
M%I;l?:: ;s we have been able to find, this is the

- b ‘e f e
first use of the phrase ‘'‘free white man” or ** fre

white person” in any Act of the States.
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The Act of March 26, 1784, entitled ““ An Act to
confer the Rights of Citizenship on Aliens,” ye.
pealed the Act of 1704 and provided as followg
(Statutes of S. C., Vol. 4, p. 600):

“ Whereas, it is expedient that the admis-
sion of aliens to the rights of citizenship in
this State should be rendered as easy and ex-
tensive as may be compatible with the safety
thereof;

“1. Be it therefore enacted,
* * *

R % Phag
all free white persons (alien enemies,
Sfugitives from justice, and bersons banished
Jrom either of the United States excepted),
who now are.”or shall hereafter become regj
dents in this State for one Year, shall on tal.
ing and subscribing the oath of allegiance
¥ ¥ be deemed citizens, and entitled tq
all the rights, privileges and immunities to
the character belonging; * * = provided
also, that no person whatsoever, baving or
holding any place or pension fromany foreign
State or potentate, shall be eligible to any
office, legislative, executive o judiciary,
within this State.”

The Acts of 1704 and 1784
by the Act. of March 22, 1786, which provided
(Statutes of S. C., Vol. 4, p. 746):

‘** Whereas, it is expedient to admit aliens
to some of the rights and privileges of citizens,
and to exclude them from others, to which

they become entitled by a tem porary residence
in the State, and

tion of allegiance;

“Be it therefore enacted, * * % mpo¢
all free white persous (alien enemges, Jugitives
Jrom* justice, and persons banished from
either of the Uniled States excepled), who
shall reside in this" State Jor one year, and
take and subscribe the oqlh o affirmation of al-
legiance * * * ghql] pe deemed cttizens, and en-
titled to all the rights, privileges, and smmun.-
tties, to that character belonging: provided al.
ways, that no such person shall be entitled to
vote at the election of members of the Legis-
lature, * * % 5, qualified to serve on

(supra) were repealed

taking the oath or affirma-
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saries (except, etc.), 18(‘?1' bf ‘;}Ig;blemg(gﬂtgg
, %ﬁ’ice of ,-Sol?ret:x;wl:;ttura]ized by a special 1act
shail h(;r‘r“neral Assembly; and provided a 80,
- of the =8 rson, although a citizen, having ox
that no ?81 pléce or pension from a forel;:n
holding a! {eulate shall be eligible to be a
state or P(;’f the Legislature, or capable of

ﬁdﬁg}ggany executive or judicial office in the
“ho
St?ct?i # % % provided always, that nothing

~ontai shall be construed to de-

i Lloutilll-lsi(j] g?the rights and pr1v1]e,c_r,esf
pI‘lVf?l 'a'lhy ll))e is now entitled by the Act (o
S0t nc' to deprive any person now 1:@31(181]'5
'1704})"?18tate of the rights @1)d.p1'1VJIegg§
mhitcillbsuch person would acquire if the sai
Xct had remained in force.

herein

:SeQeral acts naturalizing individual aliens were

' ‘ter passed. -
th(gneagzlcer;:ier 21, 1799, ‘“‘An ‘Act griant}n‘g t;]e
i hts and privileges of denizenship .to fahen riends,
- I‘]g’d' hg, or intending to remove, Wlthlq the limits
"rzszhlilsgs’tate,” was passed, which provided as fol-
E loows (Statutes of S. C.. Vol. 5, p. 355):

“I.—Be it enacted, * * ¥ Thatallfree
whitlé p]egr?sons (alien enemies, fugztwez fron;.
justice, and persons banished jrom either o
the United States, excepted), u;ho now %"e.,)
or hereafler shall become, residenls in t}ié
State, shall, on taking (m(:_l subsgzﬂzle)ezngze be
oath or affirmation of allegiance - ng
deemed denizens, so as to enable Su101 pe,l_i(})l'
to purchase and hold real property, “lt'tlln
this State, and in all other respects to en 1he
such person to the like protection from.ti (;
laws of this State as citizens are entitlec

reto. ‘
th?‘lia%.—— * F % Provided thaltt nothlfrg,

‘ein contained shall be construed to confer
f)lglzny denizen the right of voting at zirﬁy
election for members of either branch of the
Legislature,” ete.
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VIRGINIA.

In 1671, in the reign of Charles II., the first
g’s Statuteg

Naturalization Act wag passed. (Henin
at Large, Vol. 2, p. 289.) This provided:

“ Whereas nothing ean tend more to the

ner to
more

ng a
nor any

advancement of a new plantation eit}
its defence or prosperity, nor nothing
add to the glory of a prince than bej
grations master of many subjects,
better way to produce those effects than the
inviting of _people of other nations to regide

among us, by communication of pr

] ivi]eges,
Be it therefore enacted * * = that gy,
stramger desiring (o make {his cou

place of their constant residence,
their petition to the grand asses
laking the oaths of allegiance and
to his majestie be admilted toai
tion, and by act thereof to them
capable of free traffique and tradi

may upon

supremacy

ng, of take.

ingup, * ¥ % Jangg, and of all such libep. -

ties, priviledges, Immunities w

. hatgsoever, ag
naturall born Englishman is ¢

apable of,” et¢

In accordance therewith several acts of the Grang
Assembly  were passed naturalizing individys,

aliens upon their petition unti 1680, when the fol
lowing “*Act for Naturalization »

granting of letters patents by the ‘

Colony was passed (Hening’s Statutes at Large,
Vol. 2, p. 464).

the speedy settling and peopling of this hig
majesties colony of Virginia than that all
possible encouragement should be given to
persons of different nations to transport
themselves hither with their families and
stocks, to settle, plant or reside, i

them with all the rights and priviledges
of any of his majesties naturall free borne
subjects within the said colony, Bee it en-
acted * * * that it shull and may be lawfull
for the governour as commander in chiefe of
this colony for the tyme being, or any of his
successors, governours of thig colony, hy a

ntry the
nbly, and:

wturaliza-
granted he

59

wstrument under the broad seg]e

£ to declare any alien or aliens, f((;l” -
thereo forreigners, being already setile or
ergne; '?rzls of this his magesties colony, or
inhabe (.l]shall hereafter come for to settle,
such - - plant in itt, and haveing laken ﬂi€1
reside, mazljlegz‘ance before the governour 37
oath O{der in chiefe for the tyme being to be
comﬂllla lz'nz‘ents and purposes fully and co\m-
e al aturalized, and that the persons soe
pleafy 721 of and named in the said ]etteljbj
appxovtes (as aforesaid) shall by virtue of ‘r_hls
patt?’] e\and enjoy to them and their heires
e ;r‘:]e immunityes and rights of and u’utg
222 iqawes and priviledges of trbliiscolnc;;%rés?ilés

f as any o najest

P~ fxu’]k)](}),rﬁgdsglr;]?fg%’s have 2)71' enjoy within the
flebe as if they themselves had bin borne
i?irﬁlin ’any of his majesties realmes or domin-

iong,” etc.

publique it

Iﬁ 1705 in the reign of Queen Anne another “Act

for Naturalization” was passed, which Y\:ﬁs ,m f;
most the same language as th.e, Act of 168 ',t.lsup ,
except that it required the taking of the oa 1sdap£
pointed by act of parliament to be taken, mmstead ;)
the oaths of allegiance and supremacy '1efe1;1;el 3o
in that act. (Hening’s Statutes at Large, Vol. 3,
P‘I4j41.\/)lay, 1779, ““ An act declaring x’\’*ho shall be
~ deemed citizens of this commonwealth” was passe(},
* which provided (Hening’s Statutes at Large, Vol.

10, p. 129):

¢ it enacted, * * ¥ That all white
pers?ﬁs born within the territory of this com-
monweallh, and all who have resided t{zerem.
two years next before the passing of this act,
and all who shall hereafter migrate into the
same, olher lhan alien enemies, and shall
before any court of record, give salisfactory
proof by their own oath or affirmation th.at
they intend to reside therein; and moreover
shall give assurance of fidelity to the com-
monwealth; * * % shall be deemed cilizens
of this commonwealth, until they relinquish



expressed; and all others not

be deemed aliens. * * =

It)lze American confederation,
onds, and fugitives Jrom juslice excepted
b

shall be entitled to qil rights, privileges and

immunities

of free citizens in thi
wealth,” etc. 195 common-

This act was repealed in O
' ctober, 1783, by
act'fm.' the admission of emigrants and deglari?)n
their right to citizenship,” which provided (Henir ’g
Statutes at Large, Vol. 11, p. 322): b

“ I.—Whereas, it is the polic of inf
states to encourage populagc)ion,yamo%}iglgifs?lnt-
means, by an easy mode for the admission e%
fo.relgners to the rights of citizenship: Ot;
wisdom and safety suggest the proprie’t yef
guarding against fthe introduction of se%:r"o
g;]lemlest, gndt hof keeping the offices of gclnert
crnment 1o the hands of citizens intimaiale
acquainted with the spirit of the (S()llll];;;?tll?gf(i
and the genius of the people, as well ag o
manently attached to the common inté'resl;)t%]-

“ Be it therefore enacted, * ¥ Th’ i
all free persons, born within the territor o
this commonwealth; all persons not beyz';f
natives, who have obtained o right {o (l;z'lz'z by
ship under the Act (of 1779) o shm;é
be deemed citizens of this commonwealth u?l-

til they relinquish that character in manner.

hereinafter mentioned: and th
other than alien enemies, whoa‘tehcﬁzllll z;(;:s:)nts ,
tnto 1his state, and shall before some cougrta ;
gzgz;d gu;ce satisfactory proof by oath ((())r
quarers or menonists, by affirmation)
that they intend to reside there nd alsy
take the legal oath. or aﬁirmatz’o(;:)?“o?*ng;iiz?iz;?
gssgra;zce of fidelity to the conf’nnanwealt'/]
orivil shag be entitled to l
titeges and advantages of eits
that they shall not be cgpahjlce (f;zzifsét?g(gept
appointment to any office, legislative execor
tive, or judiciary, until an actual reqiéeﬁce :1
the state of two years from the tin;e of takn-

¢ being citi
of any of the United States of Amegz'gét;%egﬁ

e 4 The free ;
tnhabitants of every of the statesiaart?élézgg

paupers, vaga.-

all the rights, .
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oaths, or affirmations, as aforesaid,
shall have evinced a permanent
tate, by having intermar-
ith a citizen of this commonwealth, or
' ;,lfz?ti\;cn of any other of the United States, or
: purchased lands to the value of one hundred

pounds therein.
«1[.—Provided always, That no
person whatsoever, having or l}oldmg any
ension from any foreign state or

r sta
. gﬁ(é?)tgte?shall be eligible to any office,” etc.

ing such
nor until they
attachment to the s

E

In October, 1786, the Act of 1779 was again
pecifically repealed by ‘" An act to explain, am-
nd and reduce into one act, the several agt§ for
he admission of emigrants to the rights of c1t1ze%’1-
hip, and prohibiting the emigration of certain
sisons to this commonwealth.” (Hening’s Stat-
tes at Targe, Vol. 12, p. 261). Thisact was in the
me language as the Act of 1783, supra, except
hat it 1equired a residence of five years, instead of
‘dyears, before any person so naturalized should
~be capable of election to an office. It also pro
_hibited all persons who had joined the fleets or
‘armies of the King of Great Britain, or had vol-
t untarily borne arms against the United States, etc.,
. from migrating into, or becoming citizens of the

“commonwealth.

Sss& 78~ §1 for ammmrncansy

D. Hisfory and Summary of the Naturalization Acts

“of Congress.
- The Constitution of the United States provides in
Article I, Section 8, as follows:

*“ The Congress shall have power
to establish an uniform rule of naturalization
* % * throughout the United States.”

E I

In accordance with this provision of the Consti-
~tution the House of Representatives at the second

- gession of the First Congress, on February 3 and 4,
1790, considered for the first time a bill establish-

Uicon Ao

R
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ing an uniform rule of naturalization, which, after
such consideration, was recommitted to a Com-
mittee of ten. On February 17, 1790, an amenda-
tory bill was presented which, after being discussed
in the Committee of the Whole, was amended in
several respects and was passed and referred to the
Senate. It was there discussed on March 8 and 9,
1790, and committed to Messrs. John Henry of
Maryland, Rufus King of New York, Caleb Strong
of Massachusetts, Oliver Ellsworth of Connecticut
and Samuel Johnston of North Carolina, who re-
ported on March 12, 1790. The bil] was discussed
by the Senate on March 15, 16, 17 and 18, 1790,
and passed with some amendments on March 19,
1790.  On March 22, 1790, the House agreed to the
amendments, and the bill was approved by Presi-
dent Washington on March 26, 1790 (1Stat. L. 103).

The first clause of this bill as originally intro-
duced by a committee consisting of Megsrs. Hartley

of Pennsylvania, Tucker of South Carolina and
Moore of Virginia, provided:

“ AUl free white persons, who have, or shall
migrate into the United States, and shall
give satisfactory proof, before a Magistrate,
by oath, that they intend to reside therein,
and shall take an oath of allegiance, and
shall have resided in the United States for
one whole year, shall be entitled to all the
rights of citizenship, except being capable of
holding an office under the state or general
government, which capacity they will ac-
quire after a residence of two years more.”

The first section of the bill as finally passed and
approved is as follows: ,

‘““Section 1. Be it enacted, That any alien,
being a free white person, who shall have re-
sided within the limits and under the juris-
diction of the United States for the term of
two years, may be admitted to become a
citizen thereof, on application to any com-
mon law court of record, in any one of the
states wherein he shall have resided for the
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n of one year at least, and making proof
Egrtnhe satisfs&tion of such court, that he is a
person of good character, and taking the
oath or affirmation prescribed by law, to
support the constitution of the United States,
which oath or affirmation guch court shall
administer; and the clerk of such court s._hall
record such application, and the proceedings
thereon; and thereupon such person shall bg
considered as a citizen of the United States.

At the second session of the Third Oongregs on
December 22, 1794, the House began. thg consider-
ation of a bill to amend the Naturghzatlon Act of
1790. After considerable discussion on sever‘al
days the bill with amendments was on Jangary 2,
1795, recommitted to Messrs. James Madison of
Virginia, Samuel Dexter of 'Massachusetts and
Thomas B. Carnes of Georgia. Orj Janua}‘y. 5,
1795, Mr. Madison reported a new bill containing
amendments and also whatever was necessary
from the old Jaw so that the latter should be en-
tirely superseded, and on January ?, 1795, the bill
was passed by the House. The bill was then re-
ported to the Senate and was there debatejd and
amended and referred to Messrs.. Rufus King of
New York, Henry Tazewell of Virginia and John
Brown of Kentucky, and was finally pagsed on
January 26, 1795, with amendments, which the
House agreed to. The bill was approved by Pres-
ident Washington on January 29, 1795 (1 Stat. L.
414). _ -

As thus approved the first section of thg act is
as follows: e offect. 1

¢ into complete effect, 8
pOWE‘I(‘) ;isaei)t{);]%he constitul[i);ion to establish

an uniform rule of naturalization throughout

ited States: )
th?‘gglig enacted * * * thatban% a_ltz%m(i
being a free while person, may be admitte
tglbgcon{e a citizen of the’Un_lted States, or
any of them, on the following conditions,
and not otherwise:”
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fo’}‘rgeans .foltlﬁvv the provisions in the same general
declaration of tntontion by s nis b J22king ofa
, ention he ali
legstz before his admissi()),n and [gl?atl;ll;liqﬁegylf?rfls’agt
mission on proof that he has resided within the;
United States for five vears at least and within the
State one year at least, and is a man of good moral
character, etc., that he wil] support the Constitu-

ti : s
on and _that he renounces all allegiance to ever
foreign prince, etc. ’

'It should be noticed that for the first time a pr
vious declaration of intention ig required, a pl‘e-
vision Ithat was not contained in any of the’ actpl'o-
thg thirbeen States, and that the required ternS “;'
residence was increased from two to five e)ao‘
T.h}JS early Congress was beginning to im oge I';-
ditional restrictions on the right to naturalipzatioi -

At the second session of the Fj
ifth Congres
Act supplemental to and to amend the Actgz);_gsl 7?)2
vvas_passed and approved on June 18, 1798 b
P_remdent Adams (1 Stat. L. 566). This act o
vided as follows: o

““Bection 1. Be it enacted * *
10 alien shall be admitted to become a cittlghfJLt
of the United States, or of any state unlZen
1n the manner prescribed by the act (of 17§§S
he shall have declared his intention " *J‘Q
Sﬁﬁf:ﬂyeirs,*ategeast, befo;e his admission, and

‘ ¥ % prove * % ,
resided within the United Stattfga}ohuerthas
years, at least, and within the State ° * e
Jive years at least, besides conforming to th
other declarations, renunciations andg proofse

by the sai ir
eg;- e said act required, * * = Provided,”

*“Section 4. That all white pers ]
(accredited foreign mi nisteré), Lz:(c))rlllss’ulcélwgi
a‘mgents. their families and domestics ex
cepted), who, after the passing of this act
slfall continue to reside or who shqll arrive,
;f)l; C(;me to reside in any port or place within

e terrilory of the United States shall be
reported, if free and of the age of tffvent 0%
years by themselves, or be under the age (l);
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{wenty-one years or holden in service, by their
parent, guardian, master or mistress in
whose care they shall be, to the Clerk of the
District Court of the district,” elc.

“Section 5. And every person, whether
alien or having the care of any alien or aliens,
under the age of twenty-one years, or of any
white alien holden in service, who shall re-
fuse and neglect to make report thereof, as
aforesaid, shall forfeit the sum of two dol-
lars,” ete.

“8ection 6. That in respect to every alien,
who shall come to reside within the United
States, after the passing of this act, the time
of the registry of such alien shall be taken to
be the time when the term of residence within
the limits, and under the jurisdiction of the
United States, shall have commenced, in case
of an application by such alien, to be admit-
ted a citizen of the United States; and a cer-
tificate of such registry shall be required, in
proof of the term of residence, by the Court
to whom such application shall and may be
made.”

Again the restrictions are greatly increased by re-
quiring a fourteen years residence, the registration
of all white aliens and the production of such certif-
icate of registry before admission. At this same
segsion the Alien and Sedition Laws were passed.
The then prevailing sentiment against all aliens
was doubtless the reason for these additional
restrictions,

It will be noticed that the first section of this
Act uses the words *““ no alien” instead of ‘‘any
alien, being a free while person.” Section 4, how-
ever, uses the words “‘all white persons, aliens * **
if free * ¥ * or holden in service” and rcquires
them to be reported. And Section 6 requires that
the certificate of registry shall be produced as
proof of the term of residence required. In view
of these latter provisions. and of the provisions of
the Act of 1795, it would undoubtedly have been
held that only *‘free white persons” could have
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beep naturalized under the Act. The Act remained
in force only four Years, however, and the ques-
tion does not seem to have ever been raised.

This requirement of fourteen years residence was

the cause of so much dissatisfaction, as shown by .

the petitions and memorials presented to the Sixth
and Seventh Congresses braying for a reduction of
the term of residence, that at the first session of the
Seventh Congress a com mittee consisting of Messrs
Samuel L. Mitchell of New York, Calvin Goddarci
of Connecticut, John Smilie of Pennsylvania Philip
R. Thompson of Virginia, Lewis R. Morris (’)f Ver-
mont, Peleg Wadsworth of Massachusetts and
Richard Stanford of North Carolina, was appointed
.by the House to bring in a bil] revising and amend-
Ing the naturalization laws.  On January 96
1802, Mr. Mitchell reported a bill which, after being,;
amended, was passed on March 10, 1802. 1Ip the
Senate the bill was referred to a committee consigt-
Ing of DeWitt Clinton of New York, George Logan
of Pennsylvania and Thomas Sumter of South
Carolina, which amended the bill. The bil as
amended, was finally bassed by the Senate on April
3, 18V2. The House concurred in the amendments
and the bill was approved by President Jefferson oﬁ
April 14, 1802 (2 Stat. L. 153),

Th1:s Act repealed all acts theretofore passed re-
specting naturalization, and provided as follows:

of them, on the followin conditions, ;
otherwise,” (thege condi%ions are lsnd:;l(rinr(])(s)g
the same terms ag in the Act of 1795
exce’pt that an additiona] requirement of koné
year's residence in the State is imposed)

§2. That in addition to the divections
aforesaid, all Jree white persons, bez’fz:yrz(}?e?g&
Who may arrive in the United Stateg after
the passing of this act, shall, in order o be
come citizens of the United States maké
registry, and obtain certificates, in the follow.
Ing manner, * % % ap4 cuch certificate
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shall be exhibited to the Court by every
alien * * * on his application tobe naturai-
ized, as evidence of the time of his arrival
within the United States.”

Thus the requirements were reduced to practically
those contained in the Act of-1795, with the excep-
tion of the certificate of registry.

At the first session of the Eighth Congress a bill
which was originally introduced at the Seventh
Congress, was passed in addition to the Act of 1502,
and approved by President Jefferson on March 26,
1804 (2 Stat. L. 2992).

Section 1 of this Act provides as follows:

‘“Be it enacted * * * that any alien,
being a free white person, who was residing
within the limits and under the jurisdiction
of the United States, at any time between
_the 18th day of June, 1798, and the 14th day
of April, 1802, and who has continued to
reside within the same, may be admitted to
become-a citizen of the United States, with-
out a compliance with the first condition
specified in the first section of the act (of
1802).”

This condition was the making of a previous
declaration of intention.

At the second session of the Twelfth Congress
‘““An Act for the Regulation of Seanien on board
the Public and Private Vessels of the United States,”
was passed by both Houses and approved by Presi-
dent Madison on March 8, 1813 (2 Stat. L. 811),
§ 12 of this act (evidently a rider) provided:

“That no person who shall arrive in the
United States. from and after the time when
this act shall take effect, shall be admitted to
become a citizen of the United States, who shall
-not for the continued term of five years next
preceding his admission as aforesaid have re-
sided within the United States, without being
at any time during the said five years, out of
the territory of the United States.”
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At the first session of the Thirteenth Congress
on May 31, 1813, Mr. Abner Lacock of Pennsyl-
vania presented to the Senate a memorial of certain
inhabitants of New York City, natives of Great
Britain and Ireland, praying to be admitted as citi-
zens, in spite of the fact that because of the War
of 1812 they were alien enemies. As a result of
this memorial a bill was passed by both Houses and
approved by President Madison on July 30, 1813 (3
Stat. L. 58), which provided:

“ Beitenacted * * * that persons resident
within the United States, or the lerritories
thereof, on the 18th day of June, 1812, who
had before that day made o dedlaration ac-
cording to law, of their intentions to become
citizens of the United States, or who by the
existing laws of the United Slates, were on
that day entitled to become citizens, without
making such declaration, may be admitted to
become cilizens thereof, notwithstanding they
shall be alien enemies, at the times and in the
manner prescribed by the laws heretofore
passed on that subject.”

At the first session of the Fourteenth Congress
Mr. Samuel W. Dana of Connecticut, on December
21, 1815, presented to the Senate a bill relative to
evidence in cases of naturalization, which was
passed and approved by President Madison on
March 22, 1816 (3 Stat. L. 258). This -Act pro-
vided:

“ Be it enacted * * * that the certificate
of report and registry, requived as evidence of
the time of arrival in the United States, ac-
cording to the second section of the Act (of

1802) * * * and also a certificate from the .

proper clerk or prothonotary, of the declara-
tion of intention, * * * required as the
first condition, according to the first section
of said Act, shall be exhibited by every alien
on his application to be admitted a citizen of
the United States, in pursuance of said Act,
who shall have arrived within the limits, and
under the jurisdiction of the United States
since the 18th day of June, 1812, * * =x
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““§ 2. Provided, and be it enacted, that
nothing herein contained shall be construed
to exclude from admission to citizenship, any
free white person who was residing within
the limits and under the jurisdiction of the
United States at any time between the 18th
day of June, 1798, and the 14th day of April,
1802, and who, having continued to l'eS}de
therein without having made any declaration
of intention before a court of record as afore -
said, may be entitled to become a citizen of
the United States according to the Act of
1804,” etc.

In the Senate on February 4, 1824, Mr. John
Holmes of Maine reported a Biil from«. the Com-
mittee on the Judiciary, in further addition to the
Naturalization Act, which with some amendment.s
was passed by both Houses and approved by Presi-
dent Monroe on the 26th day of May, 1824 (4 Stat.
L. 69). This Bill as first introduceq into the Senate
apparently was applicable to all ahen.s, for on May
21, 1824, on motion of Mr. Holmes, its provisions
were limited to ‘‘ free white persons.” There is no
reported debate on this motion, however.

This action is especially significant, as showing
that there was even then no desire on .the part of
anyone to remove the restrictive provision.

This Act provided:

* Be it enacted * * * that any alien, being
a free white person and a minor, under the
age of tweunty-one years, who shall have re-
sided in the United States three years next
preceding bis arriving at the age of twenty-
one years, and who shall have continued to
reside therein to the time he may make appli-
cation to be admitted a citizen thereof, may,
after he arrives at the age of twenty-one
years, and after he shall have resided five
years within the United States, including
the three years of his minority, be admitted
a citizen of the United States, without having
made the declaration required in the first
condition of the first section of the Act of
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which this is in addition, three years previous
to his admission (the Act of 1802), etc.

§ 4. ¥ * * that a declaration by any alien,
being a free white person, of his intended
application to be admitted a citizen of the
United States, made in the manner and form
prescribed in the first condition specified in
the first Section of the Act to which this is
in addition, two years before his admission,
shall be a sufficient compliance with said
condition,” etc,

At the first session of the Twentieth Congress a
Bill was passed, which was approved by President
John Quincy Adams on May 24, 1828 (4 Stat. L.
810), which repealed the second section of the
Naturalization Act of April 14, 1802, and the first
section of the Act of March 22, 1816, relating to
certificates of registry, and provided in Section 2 as
follows: ‘

** And be it further enacted, that any alien
being a free white person, who was residing
within the limits, and under the jurisdiction
of the United States, between the 14th day
of April, 1802, and the 18th day of June,
1812, and who has continued to reside within
the same, may be admitted to become a citi-
zen of the United States, without having

made any previous declaration of his inten-
tion to become a citizen,” etc.

By Chapter 72 of the Laws of 1848, approved
June 26, 1848 (9 Stat. L., 240), the first session of
the Thirtieth Congress repealed the last clause
of § 12 of the Act of March 3, 1813 (2 Stat. L., 811),
supra, and struck therefrom the words “without
being at any time during the said five years out
of the territory of the United States.” ’

§ 21 of Chapter 200 of the Laws of 1862, passed at
the second session of the Thirty-seventh Congress
and approved July 17, 1862, (12 Stat. L., 597),
entitled ** An Act to define the Pay and Emolu-
ments of certain Officers of the Army and for
other purposes,” provided:

(p!

““ That any alien, of the age of twenty one

ears and upwards, who has enlls_ted or shall
enlist in the armies of the United States,
either the regular or volunteer fuices, and
has been or shall be hereafter honorably dis-
charged, may be admilted to become a citi-
zen of the United States, upon his - petition,
without any previous declaration of his in-
tention to become a citizen of the United
States, and that he shall not Le required to
prove more than one year’s residence,” etc.

At the second session of the Fortieth Congress,
because of the impressment by Great Britain du‘rin'g
the Civil War of seamen who had been born within
the limits of the British Kingdom, but.who had be'-
come duly naturalized Anerican ci.tlzens, an act
was passed entitled *“ An Act concerning the Rights
of American Citizens in Foreign States,” a.pprowd
July 27, 1868 (Ch. 249, 15 Stat. L., 223), declaring
that the right of expatiiation was a fundeq]ental
principle of this government and guaranteen.lg ’Po
naturalized citizens of the United States, while in
foreign states, the same protection of person and
property that was accorded to native-born citizens
in like situations and circumstances. The pre-
amble of this Act is as follows:

““ Whereas, the right of expatriation is a
natural and ‘Inberent right of all people, in-
dispensable to the enjoyment of the rights of
life, liberty, and the pursuit of happiness; and
whereas, in the recognition of (his principle
this government has freely received emi-
graiits from all nations, and invested them
with the rights of citizenship; and whereas,
it is claimed that such American citizens,
with their descendants, are subjects of for-
eign states, owing allegiance_to_the govern-
ments thereof; and whereas, it is necessary
to the maintenance of public peace that this

«  claim of foreign aliegiance should be

promptly and finally disavowed.”

The italicized portion of this preamble was hardly
in accordance with the facts, as our naturalization
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laws had never permitted the naturalization of all
aliens.

At the second session of the Fortieth Congress
“An Act to amend the Naturalization Laws and
to punish Crimes against the same, and for other
Purposes” was passed and approved July 14, 1870
(16 Stat. L., 254, Ch. 254), as is more fully ex-
plained infra. (E.)§7 of this Act, tacked on as a
rider by way of amendment: provided:

‘“That the naturalization laws are hereby
extended fo aliens of African nativity and
to persons of African descent.” ,

By Ch. 5 of the Laws of 1876, approved Febru-
ary 1, 1876, the first session of the Forty-fourth
Congress (19 Stat. L., 2), amended § 2165, U. S.
R. 8., by providing that the declaration of inten-
tion required thereby might be made by “‘an alien »
before the clerk of any authorized court.

In the Naval Appropriation Act, approved July
26, 1894 (Ch. 165, 28 Stat. L., 124), the second
session of the Fifty-third Congress provided:

‘* Any alien of the age of twenty-one years
and upward who has enlisted or may enlist
in the United States Navy or Marine Corps,
and has served or may hereafter serve five
consecutive years in the United States Navy,
or one enlistment in the United States
Marine Corps, and has been or may hereafter
be honorably discharged, shall be admitted
to become a citizen of the United States
upon his petition, without any previous
declaration of his intention to become such,”
elc.

The ‘* Act to provide a government for the Ter-
vitory of Hawaii,” passed by the first session of the
Fifty-sixth Congress and approved April 30, 1900,
provided in Section 100:

** That for the purposes of naturalization

under the laws of the United States, resi-
dence in the Hawaiian Islands prior to the
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aking effect of this act, shall be deemed
galfllilvglent to residence 1n the_Umted States
and in the Territory of Hawaii, and the re-
quirements of a previous declaration of in-
tention to become a citizen of the United
States, and to renounce former allegiance,
shall not apply to persons who have resided
in said islands at least five years prior to the
taking effect of this act; but all olher pro-
visions of the laws of the Uniled States re-
lating lo said naluralization shall, as far as
applicable, apply to persons in said islands.

This Act in Section 4 declared all persons, who
were citizens of the Republic of Hawaiion August
19th, 1598, to be citizens of the United States and
of the Territory of Hawaii, and repealed Chapter
102 of the Civil Laws of the Hawaiian Isla‘nds,
which pertained to the naturalization of aliens.
This chapter permitted the naturalization of any
alien who was a citizen or subject of any country
having express treaty stipulations with the Repub-
lic of Hawaii concerning naturalization.  Although
the Act of Congress provided for the naturalizing
of all those who were citizens of Hawaii on August
12, 1898, which hags been done in all cases, we
believe, where the United States has acquired addi-
tional territory by treaty, it limited future natural-
ization to those only who were, under the laws of
the United States, entitled to naturalization here,
as clearly appears from the italicized portion quoted.
It is apparent, therefore, that as recently as ten
years ago, Congress still had no intention of open-
ing the doors to the naturalization of all aliens,
even in a remote territory, whose citizens had pre-
viously by their own laws permitted the naturali- -
zation of all aliens in treaty alliance with them:.

The Immigration Act of 1903, passed at the sec-
ond session of the Fifty-seventh Congress and ap-
proved March 3, 1903 (Ch. 1012, 32 Sta't. L., 1222),
provided in Section 39 that no anarchist or disbe-
liever in organized government should be natural-
ized.
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The Treaty of July 28, 186§, with China (16
Stat. L., 391), after recognizing the inherent and
inalienable right of expatriation and emigration on
the part of the citizens and subjects of both coun-
tries, and declaring that ¢ reciprocally Chinese
subjects visiting or residing in the United States,
shall enjoy the same privileges, immunities, and
‘exemptions in respect to travel or residence, as may
there be enjoyed by the citizens or subjects of the
most favored nation,” provided: ;

“ But nothing herein contained shall be
held lo confer naturalization upon cilizens of

the United States born in China, nor upon the
subjects of China in the United States.”

*““An Act to execute certain treaty stipulations
relating to Chinese,” approved May 6, 1882 (Ch.
126, 22 Stat. L., 58), passed at the first session of
the Forty-seventh Congress, provided in Section 14:

“ That hereafter no State court or court

of the United States shall admit Chinese to
citizenship.”

And the Convention of 1894 with China (28 Stat.
L. 1210) prohibiting the coming of Chinese laborers
to the United States, although giving those already
here the same protection of person and property
that was given by our laws to citizens of the most
favored nation, expressly excepted ‘‘the right to
become naturalized citizens.” ,

This, we believe, is a full and complete summary
of all the Acts passed by Congress, pertaining in
any way to naturalization, from 1790 to the pres-
ent Act of June 29, 1906. With but few excep-
tions (the Acts of 1798, 1813, 1862, 1876 and 1894),
they have all contained the phrase *‘free white per-
sons.” (We do not here consider the Revised
Statutes of 1873-4, as its omission there was an
oversight). And these excepiions were acts merely
amending the then existing Naturalization Laws,
(the Acts of 1798, 1813 and 1876) so that the omis

5

gion of the term “free white persons” f.rom them
has no especial significance, or acts allowing h01_10r-
ably discharged soldiers and sailorsto be ngt urall.zed
without first making a declaration of intention.
(The Acts of 1862 and 1894.) These latteracts have
been held by the Courts to be controlled by the
phrase ** free white persons” in the General Nat-
uralization Laws, and not to permit any such sol-
dier or sailor to be naturalized unless he was a
« free white person.”

See In re Buniaro Kumagat, 163 Fed.,
922. ‘

Bessho v. U. 8., not reported, decided
by the Circuit Court of Appeals for
Fourth Circuit. ‘

It is also worth noting that the Report of the
Commissioners to Revise and Codify the Laws of
the United States in its report to Congress, dated
December 15th, 1106, although permitted by the
Act of March 3, 1901 (31 Stat. L., 1181), to * pro-
pose and embody in such revision changes in the
substance of existing law,” contained the follow-
ing provisions in almost the exact language of the
existing law:

¢ 8 7895. No State court or court of the
United States shall admit Chinese to citizen-
ship. ;
¢ § 7396. The provisions of this chapter
shall apply to aliens, being free white per-

sons, and to aliens of African nativity and to
persons of African descent,”

A comparative study of these lawsin the original
thirteen States shows that there were no general
naturalization laws in Connecticut, New Hamp-
shire and Rhode Island, that in Massachusetts only
Protestants of foreign nations who had resided
within the province, for one year prior to 1731 and
should take the prescribed oaths and tests were
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naturalized, and that in Rhode Island in 1762 Jews
had been refused naturalization by the superior
court on the ground that they did not profess the
Christian religion, although the General Assembly
in 1789 naturalized a Jew. These were the intol-
erant, Puritanical States and evidently they were
not disposed to allow indiscriminate naturaliza-
tion.

In New Jersey all strangers were permitted nat-
uralization on application to the General Asgsembly.
There is nothing, however, in these Acts to show
from what foreign countries these persons came or
what religions they professed.

In New York prior to the Constitution of 1777
all persons of any foreign nation professing Christ-
tanity who were actual inhabitants within the
colony and who took or subscribed the oath of al-
legiance could be naturalized by Act of the As.
sembly. The Constitution of 1777 provided that
all persons who were born in parts beyond the sea
and who should settle in the State and take the
oaths of allegiance and renunciation in all matters
ecclesiastical as well as civil, could be naturalized in
the discretion of the Legislature. New York, there-
fore, permitted the naturalization of all aliens who
were Christians or who renounced subjection in
ecclesiastical matters to every foreign king, etc.,
the Roman Catholics being excluded, their religion,
as European History had taught us to believe, be-
ing incompatible with perfect national independ-
ence, or the freedom and good order of civil society.
(Kent’s Commentaries, Vol. 2, p. 73). ‘

In Pennsylvania and Delaware it was declared in
1682 that all persons who were strangers and Jor-
eigners and inhabited the province and held land
in fee therein and promised allegiance to the King
of England and the Governor of the Province
should be considered freemen of the Province. In
1700 authority was given to the (Governor by a
. public instrument to declare such persons natural-
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jzed and all Swedes, Duich and other foreigners

“who had settled in the Province prior to 1682 were

declared naturalized. In 1742 Pennsylvania ap-
pavently lemited naturalization fo Protestants who

.had resided in the Province for seven years

and should take the oaths, but no one was natural.
ized by the Assembly except persons born in one or
another of the European countries. In 1776, how-
ever, the Constitution of Pennsylvania provided
that every foreiguer should be deemed a natural
born subject after one year’s residence in the State,
but by the Acts of the Assembly only the male
white inhabilants were required to take the oaths.
In 1788 Delaware passed a general naturalization
law providing that any alien or foreigner who
should take the oath should be deemed a natural
born subject. ‘

Of the Southern States only North Carolina had
no general naturalization law.

South Carolina early provided in 1696-7 and 1704
that all aliens then inhabiting the State and who
should thereafter come into the State should have
all the rights and privileges of persons born of
English parents. In 1784 it adopted for the first
time in the history of the Naturalization Acts the
term ‘‘ free white persons” and provided that all
such persons, alien enemies, fugitives from justice
and persons banished from either of the United
States alone excepted, who should reside in the
State for one year and take the oath of allegiance
should be deemed citizens. It also was the first
State to provide that no” person holding any place
or pension from any foreign State should be eligi-
ble to any office in the State. It was also the first
and only State, we believe, to provide for a limited
or conditional naturalization, by enacting in 1786
that although the free white persons above noted
should be deemed citizens on taking the oaths, yet
they could not vote, nor be eligible to office, nor
serve on juries until they were naturalized by a
special act of the Assembly.
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In 1785 Georgia passed a general naturalization
law which also used the term ¢ free white persons”
and provided that such aliens or subjects of any for-
etgn State at peace with the United States who had
resided within the State for twelve months and
should obtain a certificate of character from the
grand jury and take the oath of allegiance, should
be entitled to all the rights of a free citizen.

Maryland in 1779 adopted a general naturaliza-

tion law which provided that every person who |
- should thereafter come into the State from any na- |

tion, kingdom or state, and should declare his be-
lief in the Christian religion, and take the oath of
allegiance, shoud be deemed a natural born subject
of the State. The Constitution of 1776 limited the

right of suffrage to ‘* all free men,” and the Consti-
tution of 1801, limited it to * every free white male

citizen.”

Virginia in 1671 provided that any stranger might
upon petitioning the grand assembly and taking the
oaths be naturalized. In 1680 it was provided that
naturalization should be by a public instrument
issued by the Governor instead of by act of ascem-
bly. In 1779 a general naturalization act was passed
providing that ‘‘all white persons” who shounld
take the oath should be deemed citizens, and all
others not being citizens of one of the States should
be deemed aliens, and that the *‘ free white inhabi-
tants” of every Stale, baupers, elc., excepted,
should be entitled to all the rights of free citizens
in this commonwealth. In 1783 and 1786, however,
this act was repealed and it was provided that ¢ a/l
Jree persons” born within the territory of the com-
monwealth and all persons not natives who had
obtained the right of citizenship under the act of
1779 should be deemed citizens, and that all per-
sons, other than alien enemies, who should come
into the State and take the oath, should be entitled
to all the rights of citizens, except that they could
not be elected to any office until they had resided
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in the State two years (five years hy_Apt of 1786)
thereafter and intermarried vath a citizen or pur-
chased lands, thus establishing a sort of proba-
tionary naturalization. .

Senator Vest, of Missoui, speaking befnrg the
Jefferson Club in St. Louis in 1895 (see Monticello
edition of The Writings of Thomas Jefferson, vol.
19, p. xviii), said: o

““In addition to the legislation abolishing
primogeniture, entail, and an Es:tabllshed
Church, Jefferson, at the same session of the
Assembly (1779), intreduced and passed a bill
fixing the terms upon which foreigners shoul_d
be admitted as citizens of Virginia and this
Act became the model for the general natural-
ization law of the United States.”

The compiler of the Monticello edition of the
Writings and Works of Jefferson says (Vol. 10, page
ix): .

‘¢ Jefferson was the author of a bill passed
Ly the Legislature of Virginia making easy
the conditions to be imposed upon foreigners
seeking naturalization, and those liberal con-
ditions were adopted by Congress when the
first United States naturahzafflon law was
passed, and they have ever since been re-
tained.”

As one of the members of the Committee of Con-
gress in 1790 chosen to prepare and present'to. t'he
House a Naturalization Act was Moore, of Virginia,
the statements made by Senator Vest and the com
piler of Jefferson’s works may have begn .C(?rrect.
By a combination of the Acts of thg Virginia As-
sembly of 1779 and 1783 we obtain the exact
phraséo]ogy of that portion of the Ac1.3 passed by
C‘ongress in 1790, now under consideration.

We are ourselves of the opinion, however, that
the bases of the Act of Congress of 1790, so far as
this phrase is concerned, were the South Carolina
Act of 1784 and the Georgia Act of 1785. Those
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acts use the words ““ free white persons” and are the
only naturalization acts in the States which did use
them. The original draft of the Act of 1790 was
prepared in the House by a committee consisting
of Messrs. Huntley of Pennsylvania, Tucker of South
Carolina, and Moore of Virginia. After debate it
was recommitted to a committee of ten, whose
names are not given in the Annalg of Congress.
In the Senate it was referred to a committee of
five, consisting of Messrs. John Henry of Maryland,
Rufus King of New York, Caleb Strong of Massa-
chusetts, Oliver Ellsworth of Connecticut, and
Samuel Johnston of North Carolina.

It will be noticed that one of the members of the
House Committee which drew the bill originally
presented, and which contained the term “free
‘white persons,” came from one of the two States
(viz., South Carolina) where that same term was
already in use. They undoubtedly were familiar
with the language of their own laws, and we have
no doubt that they acquainted the other members
of Congress with them. Only one of the members
of the Senate Committee (Henry of Maryland)
came from a State where there was a general
naturalization law, unless we include New York,
whose Constitution contained a general natural-
ization provision. '

This summary of the naturalization laws in the
States shows that in the early days of the Colonies,
in most instances, all foreigners were allowed to be
naturalized, that later in some of the States religious
qualifications were imposed, and that by 1790 sev-
eral of the States limited naturalization to free white
persons and to free persons—a gradual tendency to
restriction of the privilege—although some of the
States, notably Pennsylvania, in its Constitution of
1776, granted naturalization to persons of all
nations,

Speaking of “this Constitution, a writer in the
Philadelphia Lvening Post of September 26, 1776,
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said (Publications Am. Jew. Hist. Soc., Vol. 11, p.

69):

* The Pennsylvanians have made a new
constitution and frame of govel-r]r{llgnt fm1
themselves, by which Je\_vs, Tux St”talJmt
Heathens may not only be freemen o bha
land, but are eligible for _Assembl‘yrélren.
Judges, Counsellors and Presidents or Gov-

ernors.”

Congress, however, did not see fit to adopt s%lchl:
liberality in its natu ralizahgm laws.' The very 1?}(1
that there was such diversity of views among . te
different States is the strongest ev1den<?e that na -
uralization was restricted to ** f.ree w'hlte persons
advisedly and after careful consideration.

E. It clearly appears from the Debates in Congress,
both in the early sessions and in these from 1867-1875,
that Congress by the use of the phrase © f‘ree-whlte
persons ” intended to exclude from naturalization all
persons except Europeans and those of European de-

scent,

1. THE DEBATES PRIOR 10 1802 REFER ONLY TO
K UROPEANS

The debates in the early session‘s of Congress are:
very scantily reported, especially in the Senate, a..s.
until 1791 it sat with closed doo.rs, and the're were
ro reports of the debates therein. The del).ates in
the House were only a little more fully reported.

The principal questions which, from tl.le del)at.e's
as reported, appear to have beep the subjfect of dllsd\
cussion, were the length of residence Wl]l(fh. Shgu
be required before an alien should be perl'nlb(;ce tg
apply for naturalization apd be natu}“allze : ?%
whether or not naturalization 'should 1n1me.d1a e }fr“

confer upon the alien the full rights of a citizen of
the United States, or whether he should only be-
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come gradually entitled to these rights after having
passed through what might be called a period of
probation.

In none of the reported debates at lhe time that —§
the first naturalization acts were passed, was any-
reference made by any speaker to any Joreign
country except Europe.

The first naturalization act introduced at the
second session of the first Congress in the House of
Representatives, which was first taken up for con-
sideration on February 3, 1790, contained a pro- |
vision that aliens applying for naturalization must
have resided in the United States for one whole
year.

Mr. Thomas Tucker of South Carolina moved to
strike out the words *“ and shall have resided within
the United States for one whole year.” Inopposing
this motion, Mr. Thomas Hartley of Penngylvania
referred to ‘‘the policy of the old wnations of
HEurope” in drawing **a line between citizens and
aliens ” which “*policy has existed to our knowledge
ever since the foundation of the Roman Empire.”

Mr. Roger Sherman of Connecticut presumed
““that it was intended by the Convention, who
framed the Constitution * % = to guard against
an improper mode of naturalization, rather than
foreigners should be received upon easier terms
than those adopted by the several States. Now,

the regulation provided for in this bill, entitles il
Jree white persons, which includes emigrants, and
even those who are likely to become chargeable.”
Mr. John Page of Virginia in speaking in sup-
port of the motion was of the opinion that ** the
policy of European nations and
naturalization did not apply to the situation of the
United States. I think we shall be mconsistent
with ourselves, if after boasting of having opened
an asylum for the oppressed of alj nations, and
established a Government which is the admiration
of the world, we make terms of admission to the

states respecting

~ jects of
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i asylum so hard as is now
full en](;) ymlin?s Zfof}?iartltg tc}: us, whether Jews or
Do C"atlzolics settle amongst us; whether sub-
Romer Kings, or citizens of free states, wish to re.:-
/G in the United States, they will find it to their
- terest to be good citizens.” '
lllt;//;rﬁgo}m Lawrence of New York salq:. “Thi‘
: .1 of admitting foreigners to the rights o
l(ia;i(:nship among us is the encouragement of
C

i i ‘e he large tract of country to
emigration, as we have a larg

”»
pe;\f:,e.,]ames Madison of Virgipia sa_id: * .Those
who acquire the rights of citizenship, Wlthqut

dding to the strength or wealth of tl;l’e community
Zre not the people we are in Wan't ().f. .

Mr. James Jackson of Georgia in oppoglng the
motion said that ‘* he hoped to see the title of (e;
citizen of Americaas highly venerated and respecte
as was that of a citizen of Rome. I am clearly of
opinion, that rather than have the common class of
vagrants, paupers and other outcasts of Hurope,
that we had better be as we are, and. trust. to thg
natural increase of our population fo‘;‘ 1nlhab1tan ts.

e on speaking again, said that f‘e»very
rn;\fli.uﬁjr% comin§ into the States, and taking ‘Fl1e
oath of allegiance to the government, and.declarmg
his desire and intention of residing therein, ought
to be enabled to purchase and hold .lands.. or we
shall discourage many of the p.resent whabztanlts of
Europe from becoming inhabitants of the United
States.” .

Mr. Theodore Sedgwick of Massac.hu§ett§ In op
posing the motion was ‘‘against thf—) mdlscr_lmlnate
admission of foreigners to the highest rlghts‘of
human nature, upon terms so inco_rlnpetent to secure
the society from being overrun with .the outqasts of
Europe. * * ¥ The citizens of America pre-
ferred this country, because }t is to be preferred;
the like principle he wished might be held bgr every
man who came from Europe to reside here.
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Mv. Edamus Burke of South Carolina was in
favor of holding out every encouragement to ¢ use-
ful men, such as farmers, mechanics and manu-
facturers,” to emigrate to America, but said that
there were two other classes whom he would dis.
courage and interdict—‘‘ your European merchants,
and factors of merchants, who come with a view of
remaining so long as will enable them to acquire a
fortune, and then they will leave the country and
carry off all their property with them,” and *‘the
convicts and criminals which they pour out of
Britishjails.”

Mr. Jackson, in speaking again, ‘“ had an objec-
tion to any persons holding land in the United
States without residence, and an intention of be-
coming a citizen; under such a regulation the whole
Western Territory might be purchased up by the
inhabitants of England, France or other foreign na-
tions.”

Mr. Burke said, further, ** foreigners made as good
citizens of Republics as the natives themselves.
Frenchmen, brought up under an absolute Mon-
archy, evinced their love of liberty in the late ardu-
ous struggle; many of them are now worthy citi-
zens, who esteem and venerate the principles of our
Revolution. Emigrants from England, Ireland and
Scotland, have not been behind any in the love of
this country.”

The above quotations are all taken from Vol I,
Annals of Congress, Cols. 1109-1125,

At the second session of the third Congress, in
1794-5, the House went into Committee of the
Whole, on a bill to amend the Naturalization Act
of 1790 by lengthening the term of residence re-
quired. In the course of the debate Mr. Theodore
Sedgwick of Massachusetts in supporting an amend-
ment that no alien should be admitted but on the
oath of two credible witnesses that the applicant
for citizenship was of good moral character and at
tached to the welfare of this country, said: * The
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resent he believed the most inauspicious timfe for
Fhe indiscriminate admission of aliens to the rights
of citizenship. A war the most cruel and dreadful

~which had been known for centuries, was wnow

raging in all those countries from which emigrants
were to be expected. The most fierce and unrelent
ing passions were engaged in a (.'Ohﬂl(.'t \.N.hl(;h shook
to their foundatious all the ancient }.)Olltlcal struct-
ures in Europe. * * * He believed th.at the
amendment now proposed by his colleague, in con-
junction with that which had already succeodgd,
would on the one hand check the admission of for-
eigners in such numbers as might be dangerous l.o
our political institutions; and on the othe%', that it
would not exclude such meritorious individuals as
would be willing to serve the apprenticeship which
might qualify them to assume the character and
discharge the duties of American citizens.”

Mr. Jonathan Dayton of New Jersey, in opposing
the phrase ‘‘ attached to a Republican form of Gov-
enment,” said: **A Venetian or Genoese might
come to this country, and take the oath as pro-
posed, and then excuse himself by saying, ‘It‘: was
the Republican form of my own country which I
had in view.””.

Mr. William V. Murray of Maryland declared
“that he was qunite indifferent if not fifty emi-
grants came into this continent in a year’s time.
It would be unjust to hinder them but impolitic to
encourage them. He was afraid that, coming from
a quarter of the world so full of disorder a?zd cor-
ruption, they might contaminate the purity and
simplicity of the American character.”

Mr. William B. Giles of Virginia in supporting a
proposition that applicants should renounce all
titles of nobility, said: ‘* At the time when the Con-
stitution was made, nobody could foresee the
strange turn which affairs have taken, or that hbere
might be a danger from an inundation of titled
Sfugitives.” * % % “If we are allowed to an-
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ticipate probabilities, it seems highly probable that
we shall soon have a great number of this kind of
persons here. A revolution is now going onward,
to which there is nothing similar in history. A
large portion of Europe has already declared
against titles, and where the innovationsare to stop,
no man can presume to guess. * ¥ * Tf ggveat
number of these fugilive nobility come over, they
may soon acquire considerable influence.” * * *
““Previous to the late Revolution the French no
bility were, by the lowest calculation, rated a
twenty thousand; and as we may now conclude on
France being successful, a great proporiion of these g
people may be finally expected here.”
Mr. James Madison of Virginia, who subsequently §
became President, also said: *‘It is very probable §
that the spirit of Republicanism will pervade a great §
part of Hurope. 1t is hard to guess what numbers
of titled characlers may, by such an event, he §
thrown out of that part of the world. What can
be more reasonable than that when crowds of them
come here, they should be forced to renounce every-
thing contrary to the spirit of the Constitution?”
* # % <« No man can say how far the Republican
Revolution that is now proceeding in Hurope will
go. [t a Revolution was to take place in Britain,
which, for his part he expected and believed would i
be the case, the peerage of that country would be ¥
thronging to the United States.”
Mr. Robert Bland Lee of Virginia thought that
Mr. Giles’ strongest argument was the corrupting -§
relations which existed in Hurope between noblemen
and their dependents.”

Mr. Thomas Fitzsimons of Pennsylvania said,
“* Nature seems to have pointed out this country as

an asylum for pevple oppressed in other parts of the
world.”

Mr. Elias Boudinot of New Jersey also reminded 1
the House of the late proclamation by the Presi-
dent, wherein, among other things, it was said that o
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this country is an asylum to the oppressed of all
ions.

na’i‘hese extracts are all taken from Annals of Con-

gress, 3d Session, Cols. 1004-1009, 1022-10%3, 1031,

1083-1035, 1044, 1049-1050, 1066. . -

At the second session of the ﬁfth Oongress in
1798 Mr. Joshua Coit of Connecticut said that
«from the present situation of things, he appre-
nended some alterations would be necessary in the

ssent law.”
pr{])VS[r. Samuel Sitgreaves of Pennsylvania said that
““he thought our present situa’.ﬁion ca.l]ed for regu-
lations on this head (registratlon).; since, a? a time
when we may very shortly be mvolved.1.n war,
there are an immense number of French citizens in
this country.”

Mr. Samuel Sewell of Massachusetts reported for
the Committee on the Protection qf Co.mme‘rc‘e and
the Defense of the Country, tl.xat., in his opinion, a
longer residence before admission was esgentlal,
and that some precautions against the promiscuous
reception and restdence of: aliens were atﬁ this time
especially necessary, espeCIally‘fm.' securing or re-
moving those suspected of hostile intentions. o

Mr. Robert Goodloe Harper of South Oa.ro]ina, in
discussing the amendment requiring a r'egldence of
fourteen years, said  he believed the United States
had experienced enough to cure them oti the folly of
believing that the strength and happ'mgss of the
country would be promoted by adm'zttzng to the
rights of citizenship all lhe congregalions of people
who resort 1o these shores from every part of the
world.”

Mr. James A. Bayard of Delaware said ‘‘ he be-
lieved there were as many Jacobins and vagabonds
come into the United States during the last two
years as may come for ten years hence.”

These references are from Anmnals of Congress,
5th Congress, Vol. II, Cols. 1427, 1453, 1566-1567,
1776.
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The Debates of the Seventh Congress, which
adopted the Actof 1802, contain nothing of interest
on this subject.

2. INTERMEDIATE DEBATES.

At the second session of the 28th Congress on De.
cember 10, 1844, Mr. J. R. Ingersoll of Pennsylvania
presented a petition of a number of citizens asking
that the Naturalization Act be amended so as to re.
quire a residence of twenty-one years. A few days
later Mr. Henry Johnson of Louisiana offered a
resolution instructing the Committee on Judiciary
to inquire into the expediency of extending the
time allowed for foreigners to become citizens and
to require greater guards against frauds, and said
In support of it: ““ We might again have our Lafay-
ettes and Gallatins, our Montgomerys and Emmetts.
But we cannot act on exceptions. We must look at
the mass—at the Swarms of needy, ignorant People,
which the necessities of Europe are annually cast-

ing an our shores.” (Congressional Globe, 2d Sess.,
28th Congress, p. 382.)

3. THE DEBATES SUBSEQUENT TO THE Crvir, Wag
REFER TO NEGROES AND ASIATICS,

After the Civil War was over and the negroes
had been emancipated, their friendg began to de-
mand the right to naturalization for them, and
some even demanded that no one of whatever race
or color should be excluded from naturalization.

At the first session of the Fortieth Congress, Mr.
Charles Sumner, Senator from Massachusetts, the
renowned Abolitionist, on July 19, 1867, introduced
a bill to amend the several Acts of Congress relating
to naturalization by striking out, wherever they oc-
curred, the words *¢ being a free white person,” and
the words *“free white,” and the words ‘“a free
white person and,” so that in naturalization there
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i i ac iy 5 id ill
S

; it:

suppert ?‘fI will state that I have received a letter
from Norfolk calling my attelltIOI;] t% a t\:gg?]r

d case of a colored person who has bee
harinhabitant, and in my opinion a cxtlzenﬁ in
aﬁ his rights, for more than twenty-.s’/e
3 's, but he is unable to obtain natu.rallza-'
Zi?)%ki)ecause of the words 1gf.bcqlor 111;7 l(;llil
aturalization laws. I think it 1s only re:
n()ilggll)ellélﬁlglt?lllow we should put an end t(J)
iiﬁat In short, I wish to punch that wor'rt,
white’ oul of the statute book wherever <

appears.”

Senator Edmunds of Vermom.;, anot_her Aboht;)q;;-
i biected to immediate conmderatlon' of the bi %
ISt’houjgh saying that he was as much in favor o
?Ilmte iodea of the bill as his friend was, and as a resul‘b
the bill was referred to the Comn.nttee on the ch.h‘-;
jary where it died. (Congressional Globe, Firs
g:ssion, Fortieth Congress, pages' 728-729.) "
At the third session of the qutleth Oongres§, tr;.-
William N. Stewart, Senator from Nevada, 1;]8 "
duced a bill providing .“ttl(llatfallil:]l;;n;z dpfvrsg {]
foreign birth, no.t convicted of ct me and who have
' rticipated in insurrection or rebellion ag
?1(1)2 %?rrllit;z:ipStates, and who now are or Whof SI};;];
hereafter become permanent .r.emdentts 20f the
United States and elect to be.c'ltlzens 1er ,ntitled
hereby declared naturalized citizens, a1n<_t.e ftled
to all the rights and privileges of other citizens
ited States.” o |
the&?‘:hz time of the introduction of t%ldls“l');lljlml;/,[;‘.’
Su‘mner objected to including the wot o, Sés_
therein. Nothing, however, W‘flS dSone- an Fortie.th
sion. (Oongressional)Globe, Third Session,

‘ess, page 1159, |
Oozzflshe Ersgt session of the Ff)l'by—ﬁrst Oz:;irfs:
Mr. Sumner again introduced.hls bill .to a'rr;izabion

‘ ral Acts of Congress relating to Ildblltf;ll,' Waé
lscifv:triking out the words supra, but nothing
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done at this session.” At the next
the bill was taken up and very fu
in the Senate and the House.

session, however, |
lly discussed both

Early in the session a bill had been introduced
into the House to amend the naturalization actg

and to punish crimes against the same, which, after
considerable discussion, had been amended so as to
provide only for punishment of crimes against the

naturalization acts and not to amend the naturaliza-
tion system.

In the debates in the House Mr. Thomas Fitch
of Nevada, moved (o insert after the word *‘alien’
in the phrase ‘‘any alien may become a citizen o
the United States,” the words “except natives of
China and Japan.”

In explaining the nature of the bill Mr. Noah
Davis, of New York, who reported the bill from
the Committee on the Judiciary, said:

" By the present law, as is doubtless well
known to the House, 70 alien can be admitted §
to citizenship except he be a Jree white per. 8
son. The language used in the fi
tion of this bill necessaril

ent law in that respect. It pro
‘any alien’ irrespective of the question of §
color.” (Congressional Globe, Second Ses. 1
sion, Forty-first Congress, pages 4266-4267.)

Various members of the House, in speaking upon
the bill, expressed themselves as follows:
Mr. Hamilton Ward, of New York, referred to
the great numbers of naturalization frauds and to
the hawking about in the markets of FHurope of

fraudulent naturalization certificates at $2 apiece
(page 4269).

Mr. Charles A. Eldridge, of Wisconsin, in oppos-
ing the bill and the Republican party which intro-
duced it, said:

““The law and proceedings for naturaliza.
tion are almost as well understood now i
Ireland, Great Britain, Germany. and in the
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. -ies on the Continent from which
olher g?ﬂgz'rg:?wpopulation has cheefly come as
The fre here. * * * It comes here moved
th%y izilspired by their ancient hate and hos_-
aJ'Ill't of the Itish and German _Voter in par-
' : {ar and the Catholic population which we
hev received from foreign countries 1n gen-
Qliﬁe # % % That party that ng)lw, ‘b)ll7 g}n:‘%’

L. stri rom our law the word **white,
hluci sfgéf?:gg/]c)eo’.;te17ds the same tnvilalion of
aﬂtizenshz‘p to all India, Japan, China an)d
me'ca that is exlended to the people of z‘hose‘
countries of Europe from which wg o;:ﬂgzsné
ancestors have all come. That pai y,t ]Lhe
men purify the ballot box and elevatet.
ballot, who would now for the firs ime
opell i?vide the doors of th? Republic todm(?llea
than 00,000,000 Pagan idolators, an_thwt(; -
come them on the same terms and wi ”19
same cordiality to a participation in | e
Government and use of the ballot that t'w)
do the intelligent Christian of our own ralcte
and blood! The idea is absurd and revolt-
ing. * * * Nothing can be done so adverse,
80 damaging to every material interest of t‘he
United States as to adopt a policy that can
by any possibility have the effect to turn
the tide of European immigration from sz
shores. * * * The chief attraction to the
European immigrant has been at all t-llmes
the liberality of our Government and laws
and the generosity with Wh].Ch he {stt.re-

- ceived, * ¥ ¥ in th%ls Sp%?d;})};)eagomriatlgf
iens who come here from Hu -
311]&1;&011 I should apprehend no)danger _11;30
our country, its inSt]tu_thl’]’S, its fleedor&,”i}s

strength, or its perpetuity ” (pages 4271-4274).

Mr. Aaron A. Sargent, of California, s.tated that
he wished to address himself more partlcularly' to
that feature of the bill which }"elated to the Pacxﬁlc
coast, and that he did not think that the trouble
was that our naturalization laws had bgen too
liberal, but that the wrongs and frauds Whl.c'h had
occurred in our elections were due to repeatlng'an‘d
not naturalization; and that he would vote against
the bill for this reason unless the amendment
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offered by Mr. Fitch should be adopted. He was
opposed to the naturalization of Chinese, and pre-
sented a long argument to the effect that the pro-
posed amendment of Mr. Fitch was not in conflict
with either the fourteenth or the fifteenth amend-
ments to the Constitution, in the course of which
he said that in the original drafting of the fifteenth
amendmeunt the word *“nativity ” and certain other
words were stricken out ** for the purpose of leaving
the United States Government or any State Govern-
ment, should it see fit to do so, free to probibit the
naturalization of Chinese,” and that in the original
draft of the treaty of 1868 with China there was no
provision with regard to naturalization; that an
objection was made in the Senate that the treaty
as first drawn would be construed as allowing the
naturalization of Chinese, and that Senator Sumner,
of Massachusetts, in his own handwriting, had
offered an amendment as follows:
“But nothing herein contained shall
be held to confer naturalization upon the
citizens of the United States in China, nor

upon the citizens of China in the United
States ” (pages 4275-4277).

characters, of all grades and capgcztw?, to
come here and live among us, we do not in-
vite all to become citizens. Any 1(1)2an may
become o denizen here, whether he \ela fugz-
tive from justice or whether he beét m(u}of
good moral chamcte_r, -whetlze.r he be anl nlq;-
perialist, a Monarchist, or a friend ofRepuCi
lican institutions; but only wmen mof gboo

moral character, only men who are, ;z ove
everything else, attached lo the principles of
the Constitulion of z‘l_ze U)’l?,l.ed btatfs, %cm:r
lawfully become American citizens: ™. o
There are races of men possessing distinc
civilizations of their own who are without
any avpreciation of the idea of Repszl‘zcan
institutions—men to to whom the word ‘ Re.
publican’ translaled into their tongues, would
have no meaning, and would convey no sig-
nificance whatever. * * *

“But when we pass eastward from Europe,
whe}fz we enter uplgn the conlinent of Asiq, we
find not merely individuals, but nations,
races, which through centuries and centuries
of civilizations peculiar to themselves, have
been ever guided by an idea now incorpor-
ated into their very moral being, an idea of
Patriarchal government, an idea which pre-
vents their becoming citizens of the United
States, because its existence is incompatible
with the other idea of attachment to Repub-
lican institutions. I call attention to the
fact that the Persians, the Turks, the Chinese
and the Japanese are races of tyrants and
slaves. * * ¥ T have confined my amend-
ment to the Chinese and Japanese because
they are the only races of Asiatics who have
evidenced any intention of coming here. Isay
they are, Imperialists; as such they come, and
as such they remain among us, and the theory
of our naturalization laws does not include an
invitation to Imperialists to become citizens
of the United States. And here we can
draw a proper distinction belween the Asiatic

Mr. Job E. Stevenson, of Ohio, said:

“I would allow the European immigrant to
declare his intention * * * when he steps
upon American soil, and be naturalized in
two years thereafter. We have admitted all
classes of natives to citizenship, and the
average European {mmigrant is equal to the
average native” (page 4277).

Mr. Fitch in saying that he should vote against the
bill unless his amendment was inserted, expressed,
as it seems_to us, the true explanation of the prin-

ciple of the Constitution. He said: and the REuropean. In every Ezerp@C{JL
“And I call the attention of gentlemen to | country on the face OfdthePeqT”;’ c:?iteve;'z
the fact that while we invite the natives of & Kingdom, Empire an ; l%;}c falcey oo
all portions of the world, while we invite men . Europe there are people w 7;)1 well T ttag‘hed
of all nations, creeds and climes, of all = American citizens because lhey are attac
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‘ forefal hers wisely inserted * white’ i1 the
naturalization laws. Toam unwilling to seé
it struck out unless the word * European’ be
substituted in its place’

s s

nal Globe, Second Session, Forty -first

ages 452-453).
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method of 1
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bill introduced providing only for punishment of
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(page 4368).
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he whole offered a
been reported
s fol-
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passed by the House on Ju

When this bill reached the Sen
Mr. Sumner in Committee of t
new section which hesaid had already
upon gavorably by the Judiciary Committee 2
Jjows (page 5121):
v And be it further enacted, that all acts of
turalization be, and
ded by striking

the same ae . {
oul the word Cquhite’ wherever it occurs, SO
that in naluralization there shall be no dis-
bb)

tinction of raceor color.

H. Williams, of Oregon, thereupon
o this propose

Mr. George
offered the following amendment t
section:

« But this act ghall not be construed to
authorize the naturalization of persons born
in the Chinese Empire.”

He, however, withdrew the amendment pefore it
was acted apon (pages 5191-5127).
of Kentucky, then

Mr. Thomas ¢. McCreery,
wing amendment:

offered the follo
v« Provided, that the provisi
ghall not apply to persons
Africa, or any of -the 1<lands
hor to Indians born in the wild

ons of this Act
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of the Pacific,
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and said:

96
which was greeted with lau
page 5123).

~ Mr. Sumner’s amendment then came to a vote
and was rejected by 22-23, absent 27.
to his amendment My,

ghter and voted down

In speaking
Sumner said, after detailing
the efforts which he had made to bring the Senate
to a vote on the question both during the present
Congress and the previous one:

“I have here on my table at this moment
letters from different states, —from California,
from Florida, from Virginia—all showing a
considerable “number of colored persons, —
shall T say of African blood?—aliens under
our laws, who cannot be naturalized on qe.
count of that word ‘white’ * % % You
are now revising the naturalization sytem,
and I propose to strike out from that system
a requirement disgraceful to this country and
to this age. 1 propose to bring our system in
harmony with the Declaration of Independ-
ence and the Constitution of the United
States. The word ‘ white’ cannot be found
in either of these two great title deeds of thig

republic. How can you place it in your sta-
tutes?” (page 5193)

The Senate substitute for t
defeated and the House bill
sideration, to which Sen

he House bill was then
was taken up for con-
ator Sumner again offered
his amendment which this time wasg passed by a
vote of 27 to 22, absent 23 (pages 5123-5124).

Mr. Williams again offered his amendment and
the bill was under discussion most of the Fourth of
July. Mr. Stewart, of Nevada, discussed the Chinese
peril and the fifteenth amendment very throughly

*“ America is the palladium of free institu-
tions, and we are but the trustees to guard
those rights.  We must not incorporate any
foreign element which 4s hostile Lo free insti.
tutions. Because we have protected our own
citizens and given them their rights, because
We have freed the slaves and then given them
their civil and political rights, does it follow

|

«

97

" iohts to
se political 11g
tend those DO iher they
that Wez?;lhsrto?;;hout thze globe, WA ould
all peop* or nott ce. 1b1sn
will accept ﬂ?eﬁ citizenship 2 é‘i‘i‘fan party to
render Amerllg sic of the Reput is hostile to0
part of t’%ee any element ‘d}gan (Governmen
ifnco?x))g{?mtions in the Amer with them. The
ree it

ower -
or to divide pol;ltgsglfgmn Burope are of

people Cmné{‘@gey have had struggles

: ‘e hear
They ?a;éﬂ childhood, an d\ rehend-
arlie ifficulty in comprev lan-
have di They speak our 1ah-
meet here alarg

ts they meeb matter
guage, o7 2% 810 spealk B eak. They
body of POOD™ Jangnage e i and aid in
Whath‘il Oapn/d assimilate 1::}25 of our Cou?try.
are oL B o iment and progres to receive them.
the developn]

d - it wilh
We are gla is it wi
Let theé?l %(c))n(])?l.l" W"althh' B%&(?i%ﬁr civiliza-
They a They have

] . 9 noe Whiqh W.e
these ASIAIET, Gurs; nguage which i
tion at WAT X 4 rstand —a 1am);tham any othet
S arbitrary and difficutt Biap i
mo{lfe: ﬁg]‘rfsr{uage » (pages bl
spo .

liberty. 1
from t?elﬁ' fn

e of them a
isxciglthe situation here

io, said:

an, of Ohio, denator
Mr. Joho Shermendment Offelfed b};ht:e estt
¢« The amga,chusettS ]~a,lseST naturalization
from ~Mas hall adopt by O¥ the world and
whether wehf)le Pagan races Off'()n These are
laws the W in our pop“lal’. fRcult proposi-
engraft themoe,t grave and ;Ol ritted to Con-
amon%ht/htehr;vé ever been submitt

; a
23?55” (page 5152). ors
. t‘he 1e er
again said, after reading
ner

Mr. Sum \r country shut

y ed to: ‘ l
above referr 1 o oy
¢ from ZTuinté\\fz\}kllich justly belong
o L e Congress cot
| v i laws

S]mt?'lt}; p?gatuhe naturalization la¥
¢whi

< word
finues ;ﬁ h*e %

e nmitaiingn



98

(Then a
fter r .
dence): reading the Declaratio
i n of Inde
pen-

*“Now, gj
this clag, sir, the oy
S use ar great, th .
malienab] re that thes e might
¢ ' 8 y w
i S £ Sl
placed under not a race Orall men.’ Tt i,

protection of tth%gr that ars
- e eclarati
on,;

Fourth

d

statuteg og;yﬂ(l){ i]u]y, 1776. * =

eec]aring thatboa]nd assert the c *  But the

Cﬁlala] % % *n j‘éallhwh]‘te mcoontrary; thee

Chaggs yt(?e O"igin;}t tzgtou are,rl]lggiecr(?ateg
ur , a

mony  with Sgﬁtutes and bring g, P ust Lyh b

th the text. 7The S /D har.

gk wOrd ‘ Z!}h . R

A Zte >

und“rtake .
o reminding disturh us in thig j
Swn]})ers Sv\,arm“s of the pOSS-b']S' Judgment
sineI to all rh]‘:“g from Chin] _’hﬁy of lar
sunple. If the ol Tery ooma; but the o
they for citize hinese Conlel}(;us and ver]-
doe}g come for Cilts'h]p or merel ere they Wiﬁ
Stitu?jey give g ;?g(IiIShip’ th‘ez fg’dabon If
ons e 11 .
st B ety fo ot
hile if theyp:gllll in Sllch-
le merely
1y

for labo
r labor, then j
this anxietyeg 18 all this dj ¢
uperfluous ” (psacusswn and all

ges 5154 5
~5155)

Mr. Wil
. Wij
ment: liams algo said
. aida m SUDDOrti
h ng the an
1end-

“Now.

and I a’ S]].’ I ask th
SK e e S v

very candid &I;%toil;l éite“'art)

is body‘

of South Afyrq
ger Indi frica, that ¢
g?all ha;f:gzs;; heathen, ;,Z;ZOtteﬂiois, the Dy,
Government cqual poiitical rigifs canniba,
o thm; is Lhe abC\Zl‘zzens OftbegUl‘s' under this
giv which the § surd and fool; nz_tedStatg;ga
€8 to that i enator fro ish interpreta.
mstrument » (Ir)n Massachflsgia'
7 (page 5155),

There w
Sen as a gre
ators upon this at deal of discussi
: amendment, M ssion among ¢h
» Mr. Allen G. T e
: hUr_

99
o far as 1o argue that

even going
: hich did not allow all for-

man, of Ohio,
nlaw W
no matter whence they

naturalizatio

any

eigners to be admitted,
eir skins, Was unconstitu-

rti came OF the color of th
tional (pages 5155-5166, 5168-517T)-
After the debate 2 motion toO reconsider the
¢ Qenator SU . was adopted by 27
arneudment was

amendment 0
and the
{ (page ?176). Mr, Wil-

to 14,31 absent (page 5173),
{hereupon offered the

rejected by 14to 30, 2% absen
of Alabama,

lard Warner,
that the

ndrnent:
her enacted:
tended 10

following ame
«And be it furt
naturalization laws are hereby ex
aliens of African nativity and to persons C.
African de.scent,”
which was adopted with 1o ensuing debate by 2
vote of 21 to 20, 31 ¢ bgent.
f the Whole yeported the
of Mr. Wainer

Committee ©
Qenate the amendment

was adoptediby 90 to 17, 39 absent, and the amend-

hich was again offered, was

mendment

Mr. Sumners
26, 34 absent, and an &
1, of Tilinois, adding

in the Chinese
Warner, which
bring nct ques-

a vote to

When the
vill to the

se from China, Was8 rejec
31, 32 absent. The bill was then passe
£ 93 to 8, 31 absent (page

d by a vote ©
din the amen

53, NO
finall

as amende
dment made by

¢ voting 456, O1

a177)-
urre
y signed by

The House conc
the Senate by a vote of 132 to
July 11, 1870, and the bill was
President Grant oD July 4, 1870.

n S, Fowler, of Tenness
nt of Sena

ee, in gpeak-
tor Sumner,




100

““ Still, the bill, as il is before us, proposes
to naturalize almost all races and tribes and
kindreds and tongues of men. The Arabian,
the Parlhian, the Moor, the Armenian, the
Jew, the Greek, the Roman, all are brought
in and no questions are to be asked further
than have been proposed to the Frenchman,
the Englishman, or the German, until we
come to the Chinaman and some of the Asiatic
races. Only when we come lo the races of the
Eastern coast of Asia have we had any diffi-
culty. There, and there alone, is the line of
demarkation drawn” (Appendix, page 575).

At the Second Session of the Forty-second Con-
gress, on March 17, 1871, a joint resolution was
passed by the House extending the provisions of
Section 21 of the Act approved July 17, 1862, au-
thorizing the naturalization of honorably discharged
soldiers to aliens who have enlisted or may enlist in
the naval and marine service (Cong. Rec., First
Session, pp. 144-145, 147-148).

Nothing, however, seems to have been done with
it in the Senate.

At the Second Session, however, the resolution
was incorporated as Section 29 of Ch. 322 of the
Act approved June 7, 1872, relating to the appoint-
ment of shipping commissioners and to the ship-
ping and discharge of seamen engaged in merchant

ships belonging to the United States and for their
further protection.

At the First Session of the Forty-third Congress
the report of the Committee on the Revision of the
laws was taken up. This was the report which
resulted in the adoption of the Revised Statutes of
1873. Mr. Benjamin F. Butler, of Massachusetts,
who presented the report on December 10, 1873, said
that the Committee had felt it their duty to allow
no change in the law, even in a single word or let-
ter, so as to make a different reading or a different
sense; that they had only stricken out the obsolete
parts and had brought the statutes together in pari

2
)

1874, Mr.
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would be disastrous to the interests of civil-
ization and good government on that coast
to have Chinese naturalized, and therefore,
and for that reason only, resisted the strik-
ing of the word ‘white’ out of the natural-
ization laws.

I need not perhaps give the basis for that
belief; but they thought, among other things,
that as these persons were actually im-
perialists, if they had any political senti-
ments, as they were ignorant of our lan-
guage and very slowly acquired it, they
might be naturalized in large numbers and
sent in platoons to the polls, and consequently
anything like free government under proper
influences would be lost to American citizens
where they were in large numbers. At any
rate we made a most earnest struggle in
both Houses of Congress on that matter.
The object of those who pressed for legisla-
lation in that direction was to enable certain
persons who were of African descent to be
naturalized, and finally there was a compro-
mise made, by which the word ‘white’ was
left in the naturalization laws, but it was
provided that aliens of African blood or Af-
rican descent might be naturalized. So the
law was placed in the statute-book, Africans
being allowed to be mnaturalized, but the
word ‘white’ being retained for the very
object that was explained in the debates at
the time the provision was adopted in regard
to Africans, that the Chinese might not be
naturalized.”

r. Thurman, of Ohio, also said:

*“ The legislation which he (Senator Sar
gent) states has taken place in Congress is
precisely what he says it has been, and how
these revisers could have misunderstood that
legislation passes my comprehension. It
was stated here and in the other House that
this revision was no change of the law at
all, that it was only to make the law conform
to what had been decided to be the law and
to eliminate from the statutes, where neces
sary, mere repetitions of the same provisions
of law and reconcile and harmonize those
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change of law through the action of the Com-

mittee that has not been sanctioned by Con- which was

strike out the word ¢ white’ from the natural-
ization laws, and it was objected to upon the
ground ~that that would authorige the
naturalization of this class of Asiatic immi-
grants that are so plentiful upon the Pacific
Coast. After considerable debate, instead of
striking out the word ‘ white , it was pro-
vided that the naturalization laws should ex-
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shores. And if this word °white’ shall be
restored we will keep upon our statute a pro-
vision by which only a portion of those who
come to this country can be naturalized, and
certainly, as far as we know, not by any
means necessarily the least intelligent por-

tion of the emigrants who come here. I.

merely call the attention of the House to this
matter for the purpose of suggesting that if
they are ready to say that this word * white’
should be retained in the naturalization laws
on principle, or on the merits of the question,
of course it is proper for them to say so.
But I think it is a good time now, inasmuch

as we have it oul of the law, to let it re-
main out.”

He therefore moved to amend the proposed bill
by striking out the paragraph relating to Section

2169, but after some opposition he withdrew the
motion.

Mr. Horace F. Page of California, in opposing
the motion, said (p. 1082):

* When this question was discussed in the
Senate some three or four years ago, upon
a motion of Mr. Sumner to strike out the
word ‘ white’ from the naturalization laws,
the Pacific Coast Senators at that time pre-
vailed upon him to consent to amend the
naturalization laws so as to include persons

of African descent, which would exclude
Asiatics.”

=

. Samuel 8. Cox of New York said (p. 1082);

““Mr. Speaker, the other day when this
matter came up about the tariff I made a
statement here that the Committee on the
Revision of the Laws had authorized the
striking out, or had stricken ‘out, the word
“white,” and that brought about a certain
trouble, and there being a law upon the
statute book to authorize the naturalization
of all aliens and persons of African nativity
and African descent, approved July 14, 1870,
it became necessary for some purpose,
humanitarian or otherwise, the Committee
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Mr Sargent, in reply, said (p. 1237):

‘A change was made in the statutes, not

by legislative discretion but by a blunder, a
blunder of the most obvious character. It re-
sulted in an accident by which there is an
important change in the law. Now, toinsist
that an accidental change of that kind in the
law, without the intelligent assent of either
House of Congress, without the idea of any
member of either House that this important
change was being made in the law, shall
stand, on account of that mistake, as the law
of the land, is to advance a proposition which

1s not, as the Senator says, fair, but entirely
unfair.”

The amendment was then withdrawn by Mr.

Ferry and the bill was passed and approved by
President Grant on February 18, 1875

We have quoted at such lenght from the Debates
during the years 1870-1875, not with the idea that
they have any bearing upon the meaning with
which Congress used the phrase ‘* free white per-
sons” in 1790, but for the purpose of showing that,
in spite of the prolonged dissention over Senator
Sumner’s proposed amendment in 1870 opening the
doors to the naturalization of all aliens, the phrase
was inadvertently omitted from the Revised Stat-
utes in 1873-4 and was vestored as soon as the omis.
sion was noticed, and that such restoration was
not accomplished without a considerable struggle
between the advocates of an unrestricted naturali-
zation and those who desired to restore the natura-
lization laws to the condition In which they had
always bsen. These quotations also show that the
opposition to Senator Sumner’s amendment was
based upon opposition not only to the coming in of

the Chinese but also to the coming in of all the
Asiatics—the Malays, Hindoos, East Indians, Per-
sians, Turks, Arabians, Parthians, Moors, Armen-

ians, etc.—for whom he proposed to let down the
bars.
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therefore excluded, relied solely on ethnological

considerations, citing the classifications of races made

by Blumenbach, Cuvier and Huxley and the

articles on Malayo-Polynesian Races in the Ameri-

can Encyclopedia and Polynesiain the Encyclopedia

Britannica (9th Edition), and after referring to re
ARl Yup, said:

“ We are of opinion that the law authorizes

the naturalization of aliens of the Caucasian

or white races and of the African races only,

and all other races, among which are the
Hawaiians, are excluded.”

In re Hong Yen Chang, 84 Cali., 163, in 1890, a
Chinaman applied to be admitted to practice as an
attorney, presenting a certificate of naturalization
and a license admitting him to practice in the courts
of New York State. He was, however refused, the
court following re Ah Yup, re Look Tin Sing, 21
Fed., 905, and the Chinese Exclusion Act of 1882.

In re Saito, 62 Fed., 126, Judge Colt in the Circuit
Court for Massachusetts in 1894, refused the applica-
tion of a native of Japan for naturalization. He
referred to the Debates in Congress in 1870 and

- 1875, to the classifications of Blumenbach in 1781,
Cuvier and Huxley and to the cases of re Ak Yup,
re Camille, Fong Yue Tingv. U. S., 149 U. S., 698
and Elk v. Wilkins, 112 U. S., 94, and said:

‘“These words were incorporated in the
naturalization laws as early as 1302. 3 Stat.
154. At that time the country was inhabited
by three races, the Caucasian or white race,
the Negro or black race, and the American or
red race. It is reasonable, therefore, to infer
that when Congress, in designating the class
of persons who conld be naturalized, inserted
the qualifying word *white,” 4t intended to
exclude from the privilege of citizenship all
alien races except the Caucasian. * *

““ The history of legislation on this subject
shows that Congress refused to eliminate
‘white’ from the statute for the reason that
it would extend (he privilege of naturaliza.
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the classificalion according to color is techni-

cally scientific or natural is n
subject of inquiry here.

press a seltled national will.” -

In re Bunlaro Kumagai, 163 Fed., 922 (1908),
Judge Hanford in the District Court of Washington

refused to naturalize a Japanese, who had been
honorably discharged from the U. S. Army and
claimed the right under § 2166 R. S. He said, fol-
lowing re Ah Yup, re Saitg and re Yamashita:

“The use of the words ‘white persons’
clearly indicates the intention of Congress to
mazntain a line of demarcation between races,
and to extend lhe privilege of naturalization

only to those of that race which is predomi.
nant in this country.”

In re Knight, 171 Fed., 299, it was decided by
Judge Chatfield in the Bastern District of New
York in July, 1909, that a person, whose father was
an Englishman and whose mother was half Chinese
and half Japanese, though he was an honorably
discharged seaman within the Act of July v6, 1894
(28 Stat. L., 124), was not entitled to naturalization

because he was not a white person. He followed re
Camalle, re Saito and re Kumagasi.

In re Najour, 174 Fed., 735, decided in December,
1909, Judge Newman in the Circuit Court in
Georgia admitted to citizenship a Syrian who was
born within the dominions of the Sultan of Turkey,
relying upon the classification of ruces made by
Dr. A. H. Keane, in *“ The World’s People,” who

included Syrians in the Caucasian or white race,
and saying:

‘“ Although the term ¢free white person’
is used in the statutes (Rev. St.., Sec. 2169
[U. S. Comp. St., 1901, p. 1333]), this expres-
séon, I think, refers to race, rather than (o
color, and fair or dark complexion should
not be allowed to control, provided the person

’
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alia : . 1 S
-are admitted were » in $2169, U. B
they were & hite persons’ 10 .
. «« free white P < rated to eX
the phrase dment of 1875, OPer {1
Amendme . , (2) tha
n 3.’ lﬁroit;leer persons from lla’;?il;:l’l’zi;ff £0 which
clude a . . or whi ‘ "
. T opeaﬂ be'long, nor
there 'nl(l) all inhabitants of E‘?Iﬁp?ndudes sub-
Subsmn'm%'cyor yellow 7 Tace, Whli\ enians have
0 1 yitl
s Z'xsllla all Asiatics, (3) that h't,le or Caucasian
stantia {) en classified in the wht tandards and
always b€ 4 have, so far as “ldeals’bs n found on
) 4 €
race, (LL.) arsl” are (;oncerned7 usually nebecome west-
aspn’%‘“ogpean side, (5) thab t}:]e{) Ctah of the Colonies
the ur ’ g acts, ‘O .s -
) t the censu . ring sep
ernized, (868 :23 and modern s’c-atutes1 1(}31((1)\2;1%%{) tho
and tho =5 n;odation in travel, a} : ergons not
“arate a'Ccffrtl » was used tO demgn%;ﬁe pourts have
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< bar e inciples.
%‘ltemridaﬂc e with these prmClP_e nclusion was
in accor pserved that this €O tigation of
1t will bte ir(: accordance with an investlg
reached nou |
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. 4 will not

ill further ne rrowed, ‘th)lxsl (g()?;)tir color to

what the Members of Congress in the latter part of %ﬁény citizenship byAiggﬁaﬂ& bave hitherto
the Bighteenth Century believed with reference to ' aliens who, like }’he

the races of mankind or what they were seeking to peen granted 167

accomplish and to guard against in offering natura-

lization to foreigners, but in accordance with

. ided in January,

| In re Mudarri, 176. Fed., h(};?él(lliebcbourt in Massa- i
present-day knowledge and ideals and by the ap- ' 1910, Judge Lowell in tthecitizensmp a Syrian, born o i
plication of present-day knowledge to conditions chusetts also admitted (; oweveT, recogf“z_ed the ; ‘; ‘})!
125 years ago. No endeavor was made by the s in Damascus. He th‘:l rule of classification previ- ' ‘
Court to put itself in the situation of our fore- B | embarrassments of the in re Halladjian, supra,
fathers and to look at the question through the by him
glasses which they used.

ously laid down

S
. 2 . . 11 covered by : :
saying: ) at bar is pretty we adjian . i
After citing practically all the decided cases, the ~ § « “h‘;fg‘ﬁe&t Fhis Goart in the Hallad]
Court said in conclusion:

' 4 thel’e
Ca‘Se, . . N o ; ¥ p \

«who call them-

pians. Those W= "Ll of a )
]'ei’peCth;)rngs by race ?llle,qg) lv?;‘y)\c:)bgescribe o
‘gelves . d than LnRos ) th]s

. 1X¢e . However

blood more M Armenians. .

s Arme. thnology are
{hemselves 2 writers on ¢ ' “be

he older ians are to
may be‘tﬁ 1ly agreed that ‘SYIlar white race. T
substaniia J¢ the Caucasian or WA E 5q A |
classed as Aters on ethnology, Wﬁ- Gon, are i
Moderan1; the ancient C\asslozier which ' RRUTE.
1ol . : ny
I 3 t\t)utlng % ‘ S-

ot ageel Bl e S 00l

cen

jans have be long ad-
much 50 t?g \and as this Cqurtthheas etit%oner
a\')oveistsavl.{a,ns to citizenship, the P
mitted D)

i itted. - . ’
i 'll)et?z(lnc]ase at bar 18 th@ﬁ n]?:f; gig;;)@
oo eble doubt, yet the Ooudiﬁicult‘y o»:
consﬁde%t out that cases of :
ey oty intent
ke its wording S changed a:'z,d tf;IL'(;mt ont
W ongr s is made 1o appeaf That sec
q Coz?:v%elaies o classification O
tion

W hat may bae

) on-
‘on 1s not now held to bel Uc;lsztoz .by flq'bglynfake E
tion t body ©of ethqupg% this clccssz'ﬁcao-l |
an important result depen |

. p ‘ p SCt -

) vhich .
theory, & course Of proceedmg 1
tific )

ts administration
; the law and v
surely brings

“We find then: That there is no European
or white race, as the United States contends,
and no Asiatic or yellow race which includes
substantially all the people of Asia; That the
mixture of races in western Asia for the last
twenty-five centuries raises doubt if its in-
dividual inhabitants can be classified by race;
That if the ordinary classification is never-
theless followed, Armenians have always
been reckoned as Caucasians and white per-
sons; that the outlook of their civilization
has been toward Europe. We find further:
That the word * white’ has generally been
used in the Federal and in the State statutes,
in the publications of the United States, and
in its classification of its inhabitants, to in-
clude all persons not otherwise classified;
That Armenians, as well as Syrians and
Turks, have been freely naturalized in this
Court until now, although the statutes in
this respect have stood substantially un-
changed since the First Congress: That the
word ** white,” as used in the statutes, publi
cations and classification above referred to,
though its meaning has been narrowed so as
to exclude Chinese and Japanese in some in-
stances, yet still includes Armenians. Con-
gress may amend the statutes in this respect.
To provide more specifically what persons
may be admitted to citizenship seems desir-
able. While the statutes are unchanged,
without proof, if proof be admissible, that
the meaning of the word * white’ has been
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into disrepute. Here it is tmpossible to sub-
. stitute a modern and accepted theory for
one which has been abandoned. No modern
" theory has gained general acceptance. Hard-
ly any one classifies any human race as
white, and none can be applied under Sec-
tion 2169 without making distinctions which
Congress certainly did not intend to draw—
e. g., a distinction belween the inhabitants
of different parts of France. Thus classifi-
cation by ethnological race is almost or quite
tmpossible,  On the other hand, to give the
phrase ‘white person’ the meaning which it
bore when the first naturalization act was
passed, viz., any person not otherwise desig-
nated or classified, s to make naturalization
depend upon the varying and conflicting
classification of persons in the usage of suc-
cessive generations and of different parts of
a large couniry. The Court greatly hopes
that an amendment of -the statute will make
quite clear the meaning of the word ¢ white’
in Section 2169.”

In Besshov. U. 8., not yét reported, decided in
February, 1910, the only case in which any Appel-
late Court has considered the naturalization ques-
‘tion, the Circuit Court of Appeals for the Fourth
Circuit decided that a Japanese could not claim
naturalization under the Act of July 26, 1894, as an
honorably discharged sailor, his argument being
that the provisions of that Act were not limited by
the provisions of § 2169, U. 8. R. S., as the former
was later in point of time. Judge Goff, after re-
ferring to the amendment of § 2169 made in 1875,
said: o : o

“The attention of the legislative branch.of
the Government was thus particularly called
to the point we are now considering, and the
action then taken by it is most significant,

" and clearly indicates that the Congress then
intended to exclude all persons of the Mon-

golian race from the privileges of the natura-
hzation laws,  * * ¥

“A careful examination of the statutes re-
lating to naturalization, commencing with
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the Act of Congress, of April 14; 1802, and
ending with the enactment of July 14, 1870,
discloses the fact that such statutes during all
that time had in view the purpose of prevent-
ing all aliens, not free white persons, from
becoming citizens of -the United Stales; in
other-words, all alien races except the Cauca-
sian were excluded. - From and including the
" Act of July 14, 1870, to and inclusive of the
Act of June 29, 1906 (except lhe period be-
tween the revision of 1873, and the amend-
ments therelo of 1875), the intention was to
exclude from naturalization all aliens except
those of the Caucastan and the African races.
The history of the country through all the time

with propriety allude,—clearly develops the
necessity for the legislation mentioned. and
points out the purpose of the Congress in_
exacting it. * % ¥*.

¢ (And referring to the claim that §14 of
the "Chinese Exclusion Act of 1882 indicated
that the policy of Congress was to exclude
Chinese, but not other aliens of the Mon-
galian race, from naturalization). The sec-
tion referred to was evidently incorporated
in the Act mentioned, to dispel a -doubt en-
tertained in some sections, as to the suffi-
ciency of the legislation on the subject of
naturalization then ‘in force, to prevent
Chinese from being admitted as citizens.
# % * Ggrely there can be no serious con-
tention concerning the ineligibility of Chinese
to be naturalized under the statutes existing
when this act became alaw. The courtshad
theretofore considered such applications and
-rejected them (re Ah Yup, re Camille, Fong
Yue Ting v. U. S., 149 U. S., 698, 716).

1t will be noticed that, with but two or three ex-
ceptions, all the decided cases have cited and fol-
‘Jowed re Ah Yup, the earliest decided case, and
that they have all adopted the opinion of Judge
Sawyer there expressed, that Congress did not
intend to.include in the term ‘‘ white person” any
other than an individual of the Caucasian race. 1f

thus indicated,—to which we think we may .

Judge Sawyer had known that in 1790 Blumen-
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bach’s classificati :
sification of rac
countr es was unknown i .
oF assu};;lil;]e v:}(])uld never have fallen infowf[;]hm this
Caucasian faceat. %y that ]te"m Congress me:n(zlf}?;
. e wonu d
und ) on the ¢ o
tem?ugzendb" reached the c,onclusionmt]ﬁil%, have
l'ace_theg'e?S meant the white or the E y that
said was tsace which Judge Deady in re lg‘Ope‘an
laws had (;VZI(‘)UIIY race to which our I]atllraliz::?lle
rally understooe:jpgllid—for there was in 1790 geilon
Lowell’ ° o be such a race, in spi o
bei"():e}lvsvhstdtement to the contrary. pl’f‘?l()f .JUdge
o I-Iaveorg the question subsequently Can?ellldges
laws, and athoist?c()jl th;}- correct construction Z‘;O;lllli
, ng e Of err

would . rroneous
expres;:e?iv%yhivz been established, and F;I}‘]e: ?gsﬁi
. udge Laco i

would have been easily solfzr;?le in the case at bar

The appellee cannot,_clai |
et : claim that because ;
Casia;]]:fsst‘i d?emded. that all members ot;"htehgO(I)]arltlEf 7
bt b n tere _ent}tled to naturalization, he has
e > na uralization, if in fact he is not, hi

n within the meaning of § 2169 U. S I?Vé e

Al s
doubggsgq szlltll].ued rule of construction of a statute
here, th:;t l-uelnt]ltled to great weight, but where, as
of original ue 1da}s been adopted only by the courts
only ounce bJee“S‘ lc-tlon’ and where the question has
rule is by n nlevleweq by an appellate court, that
been errczjeo nlleans binding. If the statute has
created the f)%sy construed, no precedent can be
appellate coilemy, and it is always the duty of the
and, if need }l)eto construe the law independently,
law demands itar;d a proper construction of the
rulings, , to reverse the prior erroneous
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g in speeches, debates,

reference
of the

¢. Miscellaneous
ome light upon the meaning

cases, ete., ghedding &

term ¥ free white pe_rsons.”
proof that Congress did not have in
from countries other than

« History of 1m migration

to the United States,” by William Bromell, of the
Department of State, published in 1856, page 16:

¢ Of the 4,212,624 passengers of foreign
birth arriving in the United States during
eriod of 36% years from September 30,

As positive
mind immigration
Europe, We refer to the

the p

1819, to December 31, 1855, 16,714 were born

in China; 101 were born in the Hast Indies;
born in Asia.

7 were born in Persia; 16 were
ted; 14 were born in Li-

division not designa _

beria; 4 were pborn in Egypt: 11 in the Bar-

bary states; 118 were born in Africa, division
b2l

not designated.

During the period prior to 1854 the aggregate
to have arrived was

pumber of Chinese known
only 88, so that for 35 years from 1819 to 1854 but
912 immigrants from Asia entered the United
States and only 147 from Africa, OF a total from
both continents of 859, hardly an average of ten per
year. Of the totalof 4,212,624, over 3,549,000 came
from Great Britain and Germany alone, another
300,000 came from the other countries of Europe
and the rest came from the countries and islands
to the south of the U.s. It during the thirty-five
years from 1819 to 1854 but an average of ten im-
migrants per year came from Asia and Africa com-
bined, what, we ask, can we believe the immigra-
tion was from those continents prior to 1790% Cer-
tainly it was not sufficiently large to have attracted

any attention.

In a pamphl « Immigration into the

et entitled

United States, showing the number, nationality,
ete., from 1820 to 1908,” prepared by O. P. Austin,
Chief of the Bureau of Statistics of the Treasury
Department, on page 4346 appeairs & table showing
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the number of immigrs
e ! igrants coming fr i
v thiz d:}l]lol:lv% il}l)e years 1820-1868. %&n (;rzilaﬁlsiraﬁnd
migrant ﬁq;)m g;].ln the year 1820 there was (1)011
ot o ina, one from India, three Lfr -
hela, division tho specified, making a total of ﬁom-
e et 159: e year 1821; only one from Indiav'e,
i T vear 18,2;(.)]18 in the year 1823; one from Indl'n
I the ye Indja" one from China in the year 18":33:
ot i 1ot mrlt‘.{]le year 1826; one from the sa:r;é
coun proportjdor'l . "e table continues in about the
e propor Comilzlgmiithe entire period, the high-
berilng seventeen, in the y:;ryl 80612;3 year from fndia
'be entire immigrati !
iy Senre ) ion from all i '
th;,i;;,;ni;;gmﬁcant UI.)til the year fg;covléﬁtrles Of;
ousand Chinese were broug’ht ir(letnoot‘gl
‘ e

country to assist i

ssist in constructi
the . structing the railroads
Western plains and mountains ilroads across

A con i
e g)p:}ll"zsoin of F‘he tajbles published in this work
showing varimmmlgratllon into the UnitedkStatesi
A m]j ;:]ount}ﬂles. .shows conclusively that
onares ave in mind the naturalization of
Senator Lodge speaking i
o ot 5] ing in the Senate o g
migmti(,);nbsupp()ft of a bill to further res?ri(%ailr(ljll}
migratio W.}'r exch}dmg those who could neither
vite, said (Cong. Rec., 54th Cong lzlt
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« free white persons” in the
until recent years
the enumerating of
t birth, nationality.
th and

ing of the phrase
Naturalization Laws. Nob
have these acts provided for
facts relative tO the places O

of the inhabitants. In the eighteen

etc.,
carly part of the nineteenth centuries these acts

simply provided for the counting of the inhabitants,
dividing them into the two (o1, where Indians were
counted, three) general classes of white and black

ersons, of which, it might be said with almost
exact truthfulness, the entire population of this
country consisted. There was no further reason
for further classification, pecause the number in-
cluded in any further class would have been almost

inﬁnitesimal.

The appellee may refer to the statement made by

President Madison as to this country being an asy-
lum for the * oppressed of all nations” and claim
that by such a remark Mr. Madison intended to in-
clude the nations of Asia.

An examination of the writings of Madison, Mon-
roe, Hamilton, Jefferson, Franklin, Washington,
Jay, Clay and Webster discloses that in not a single
instance did one of those men refer to the immi-
gration of aliens from Asia or Africa, and that all
reference to im migrants was to those coming from

Europe.

Ses., p. 2819):

Mr. Madison, writing to Jefferson January i1,
1795 (See Letters and other Writings of James

Madison,” volume 2, page 31), said:

«« The last subject before the House of Rep-
resentatives was & bill revising the natural-
ization law, which from its defects and the
progress of things in Europe Was exposing us
to very serious inconveniences.”

“Duri S cen
as in tlﬁ(int%v%hlb ﬁ@ntul,y, down to 1875, then
been scla,;?c(a]yw algl;r preceded it there had
c ) S immigrati :
countyy, excopt from o races
German , the Swedes, the Scotch-Irish th:}
course Sth;hﬁ French Huguenots and. of
was sdfﬁc' nglish), and no othér wfu’ch
any effectlently numerous to have p}oducéd
to be tak on the national characteristi :
aken into account here.” ics, of

volume 3, writing to Richard

1819, Mr. Madison says:

o the laws of _Europe no emi-

be a subject.” |

And on page 121,
Peters February 22,
« According b

grant ceases to

It do :
either iien(g lseem to' us that the Census Acts of
United Stateo (})]nles, the original States, or the
s shed any light upon the true mean-



126

There i .
i noe;st?fnmz.refe.rence here to Asia or Africa: ther
from thoge 201;’;11 in any particular that e'miérant:
g nents were consider

the o . sidered at all.

thaie les fax;ely ln.tlma‘tmn that the men of ZﬁlairBllg

Eurol[))ezlrcl) r:ggv}?tﬁ“?d the naturalization of ‘¢ ri‘l(])e

1 eatures lik g

by th ke ours,” and

teynde?i li(S)e of the words * white persons” the}fhi;llt
provide for the naturalization of that rac;_

The st P .
ind shs:cgzl%i?ffa;ri existing between this country
: 'y states, whose inhabitants, :
i'Zist:t Ijium.enbach’s classification, weres’(?cszord‘
s b Aitmgfrﬁ? ;he pfassage of the first Natuii?
» Turnishes further proof of aim
tl;at O()‘lzfzress_ did not intend the phrase “fz'ur L}E{m
Elllz)sonbh. to 1_nclude ““Caucasians.” Tt isee " ltle
Stat:;’nh 12tox'1cal fact that pirates from the BZrl‘)}Ye' !
poates j&‘ntll)]ltz}?det';ed for years prior to the ni(;::e}i
‘ , alm g i
hiperne ot o WO[-]d_OSt without hindrance, the

jnspﬁjfrﬁ]gp()f ‘thefljarbary states, Jefferson, writ

1 arls, August 2, 1785 ’ -

(Writings of Jefferson, volu;ne 1 g)atg(()e jg)lk)ulafage
, 3aYS:

““The question i

. ' 1 ’ ) i

Xf\;'t' will be cheap(;;t.W h*e“]fl *thellfr \ri)veeacv?ioﬁ

mug(éo]gtnsﬁlﬁrce to be free and uninsulted vie

seekthat o e;]e pahons (the Barbary states)

oy ol ]e ave an energy which at present
! sbelleve. The low opinion they en-

tertain of
our powers, can i :
\ : not f
us soon in a naval Wz{.- ) t fail to involve

And again writin
g to Joh o
page 591, Mr. Jefferson says':] Adams, July 11, 1785,

“ However, if it is decid

I, ) ed that w

R}l_lguezepetace (referring here to the pay?n?%%

Lt o ]the Barbary states), I know no

reason tﬁ! (‘lel.aymg the operation, but should

rather ink it ought to be hastened, but I
prefer the obtaining it by war.”
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And again, writing to Col. Humphreys, August

14, 1786, (Volume 2, page 10), he says:

*“ They (the Algerian states) refused even
to speak on the subject of peace.”

And again, writing from New York to E. Rut-
ledge, July 4, 1790 (Volume 3, page 164), he srys:

«“ In yours of April -8th you mention Dr.
Turnbull’s opinion that force alone can do
our business with the Algerians, Iam glad
to have the concurrence of so good an au-
thority on that point. 1 am clear myself
that nothing but a perpetual cruise against
them, or at least for eight months of the year
and for several years; call put an end to their

piracies.”

appellee and intervenors
intended to exclude the
to include the black Moor

and swarthy Algerian who had plundered our mer-
chant vessels for years and with whom they were
about to engage in a maritime war.. The unrea-
sonableness of this contention is apparent upon
its face. If Congress intended to include all Cau-
casians, as the appellee contends, they must have
intended to include the inhabitants of the Barbary
states, and it is not reasonable to suppose that the
members of Congress considered for an instant the
naturalization of members of the tribes which had

harassed their metrchantmen and whose actions

had called forth the famous statement: ¢« Millions
for defence but not one cen

The treaties subseqentl
Barbary States contain nothing with reference to
naturalization of their subjects and nothing to in-
dicate that Coungress contemplated their immigra-
tion hither.

Chancellor Kent in his C
in 1826 (Vol. 2, p. 72) said:

«mpe Act of Congress confines the de
scription of al

Putting it plainly, the
contend that Congress
brown East Indian and

t for tribute.”
y concluded with the

ommentaries published

ijens capable of naturalization

-
i
h-.,_.,, o
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to ‘ free white
ko ] persons.” 1 pres i
des((i:gi dt;lr?t ‘{nhabltants of kfl?i%;n:rf}dnihe{{‘
descend ew{b,' and it may become a questi o
o hat ex Oe;nt persons of mixed bloo?l Zs" o
clud Of, o 'chzuhat shades and degrees of1 mix.
o the% isqualify an alien from amw‘
bon Jor the fmejzg,‘ of theact of na{'uraliza%f)ph.
e s e1le might be difficulties also s to
esioe t—co ored natives of America o e
el bmgny races of the Asz’atz’cs’ an e
e doubted whether any of th,e%wcltrz t
e

“white g
law.” persons’ within the purview of the

In Boyd v. Th
! . Thayer, 143 U. S _
the eff . R LS., 135 (1892
of intsgz‘up()n a minor of his father’(s (;)e )i thare
questio ton to become a citizen was o claration
ons involved, Chief Justi ne Of the
page 163: ice Fuller said at

“ All Whlle

desc persons or person .

descent who were born many o e

1776, and h);d ag been adopted there belalflgb'

pendence adhered to the cause of i dre

declaratic up to July 4, 1776, were b nae-

Citizens‘h‘?n”mvested with the privi y the
ip. privileges of

In spite
Indepe?nden%i ?;;e la‘nguage of the Declaration of
Chief Justice F at ¢ all men are crealed equal,” ‘
tho privile ce uller }ﬁhus limited those upon 3110:11
sons of Kuropean descent

In F :
which (i}lijgoiléf] {}ing v U S., 149 U. 8., 698(1892)
tion and deport ¢ constitutionality of the registm’-
clusion Acg3 olf alf/,l[(;n provisions of the Chinese E;(
p. 716: y 5, 1892, Justice Gray said at
“ Chinese per '
have négi}'ebpel sons not born in this country
. been recognized as citizens of the

U nited S'a es
ate nor author' 0 b
. ) ]Zed
unde[ therﬂat l] ti " 1 < ’t, ecome Such

In U. ; '
e 1;5"; Wong Kim Ark, 169 U. S., 649 (1897)
as decided that a child born in thf;

e of Chinese de-

United States, whose parents wer

scent and subjects of the E ror of China, be-
came ab the time itizen of the
United States by virtue of the

of his birth a citize
Fourteenth Amend-
ment, Chief Justice Fuller, in his dissenting opin-

jon at p- 712, said:

«« The emigration which the United States
encouraged was that of those who could be-
come incorpurate with its people; make its
flag their owWT; and aid in the accomplish-
ment of a common destiny; and it was Ob-

->n that made one

gtruction to such emigration
it the Crown 1n the

of the charges agalns
Declaration.”

IN ¢ONCLUSION.

We feel that in the foregoing Ppages we have
made it clear that Congress in 1790 could not have
i'ntendea the Caucasian race by the phrase « free
white person,” interpreted, as it should be, in the

light of the knowledge of the races of mankind

which the Members of Congress and the jnhabitants
of the United States then had, but that it musb

have intended the European OY
furthermore, that the phrase was u
as a term of exclusion.
That by its use Con
mind the exclusion ©
from the fact that, ab the tim
of Independence and the subsequent
the Constitution, the people O
counsider the Africans as hum
golves, but as chattel
ownership, and incapable, th
ralized, whether free or in bondage.
intend thereby to exclude b
inhabitants of this country, for,
considered as members of foreign nations,
therefore capable of being natur

bility of their applying for natur

gress €O

the white race, and
sed by Congress

uld nob have had in

¢ the Africans is apparent
e of the Declaration
adoption of

£ this country did not

an beings like our-
s——slaves—'subject to private
erefore, of being natu-
Nor did it
he Indians, the former
though they were -
and
alized, the possi-
alization, Or of
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bein ca . e

Wou%d n(r)JtaEle of enjoying the privileges of a citj o )
! ave occurred to anvone cilizen, United States under subjection to the white
See the famous case of J X race; and it has been found necessary, for

‘ their sake as well as our own, to regard them

How, 393 deci e of Dred Scott v. Sandford, 1
, , Gocded in 19 as in a state of pupilage, and to legislate to a

. 1856, wher :

Tane : » where Chief .

'Were};;nm -?O]d-mg th?t a negro, whose anJ‘ustlce certain extent over them and the territory

ported into this country and gold cestors they occupy. But they way, without doubt,
) as slaves, like {he subjects of any other foreign Goveri-

could not, even th
L] Ou("h h . ?
g e him ment, be naturalized by the authority of Con-

became free, b self subse

. ', Decom sequent]

community formed a?l ialmembel: of the politic.a}; - gress, and become citizens of a ;S.‘lut’e..and
Dniten States, cmtemoe by | of fhe Uit Sotes, &1 tako 0

the Constitution
of the Uni
403, 407, 417 and 419: ited St

“ The situatio ;
n of ¢ . .
f;)‘ﬁ:eth(?g unlike thag thtlﬁep?ggilgtlon was al- f ther forei 1
er, it is . nrace. T rom any other foreigh peopie.
IOPfal’commth?t’iefgifg nno Part of the c}(]f “In ti’le opinion ogf the court, the legisla-
with them in socie;l connevs-l ama'g?mated tion and histories of the times, and the lan-
ernment. But although tic lons or in gov. guage used in the Declaration of Independ-
1Zed, they were yet a free ?yd“’,e"e uncivil- ence, show, that neither the class of persons
%)fi([))glse’ ilSdSOCiaLed t"getherdnin '?}d‘zpendent who had beenhirjltlg)ort:g aslslavgs, nor their
. an . 1 nations or descendants, whether they bad become free
! govert . OY esce y h

Many of these p<>]1§gcall)y their own Jaws. or not, were then acknowledged as a part of
communities were the people, nor intended to be included in the

ates i .
» sald ab page his abode among the white population, he
' would be entitled to all the rights and privi-

leges which would belong to an emigrant
% %

situated in territori .
o . tori : 4 ] ; ]
igace claimed the ultigfatteol-inICh the white general words used in that memorable in-
jembj tth%ﬁ claim wag acknow]%a(lifrgg %Orﬁmi“n' strament. * * ¢
¢l to the right of the I PUs 0 be sub- Y No S i it ther
as Ic ndians : . o State was willing to permit anothet
tll'sl long as they thought Di'(l)ags- to occupy it State Lo determine who should or sbould not
o,:epE”g]-lSh nor colonial Govegniflgntd neither f be admitted as one of its citizens, and en-
:xercised any dominion over “:esgl?lélened titled to demand equa}ml 1'ighgs z%rﬁd.privileges
. > oL with their own people, within their own tet-

vitovies. The right of naturalization was

nation by wh :
) om it was occupi )
ccupied, nor claimed
therefore, with one accord, surrendered by

the ri
18 vight to the possession of the territory

until the tribe o1 X
; i > Or nation co
']dtxﬂTh%e Indian Governnemlsls‘s“ted_ to cede i the States, and confided to the Federal
4 treated as foreign Go érelegarded ' Government. And this power granted lo
much so as if an oce vernments, as . O Congress to establish an uniform rule of
by the well-understood

red o , an had separ i st (
nan from the white: and th}%irafte'ad dfhe naluralization 1S,
reedom : meaning of the word, confined to persons

has constant]

- g y b@@l—] a‘CknO\Nled 3
glr]ne of the first emigration tégpél}; from the born in o foreign country, under a foreign
(1)321,65 to the present day, by theedEng_hSh Government. It is mot a power to raise to
Ty tz'nments which succeeded e h] event the rank of a citizen any one born in the
anddtrles' 'haye been negotiated Wailtch (t)li;hex'. United Stales, who, from birth or parentage,
1eir alliance sought for in w: e by the laws of the couniry, belongs to an in-
veople who compose the Im wvar; and the ferior and subordinate class. * * %
communities have alw se Indian political oo .
foreigners not Jjvi always been treated as ¢ To all this mass of proof we have still to
Itis true that themg under our Government. add, that Congress has repeatedly legislated
the Indian trib course of events has brought upon the same construction of the Constitu
es within the limits of the tion that we have given. Three laws, two
of which were passed almost immediately
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after the Government went into operation,
will be abundantly sufficient to show this.
The two first are particularly worthy of
notice, because many of the men who assisted
in framing the Counstitution, and took an
active part in procuring its adoption, were
then in the halls of legislation, and certainly
understood what they meant when they used
the words ‘people of the United States’ and
*citizen’ in that well-considered instrument.

**The first of these actsis the naturalization
law, which was passed by the second session
of the first Congress, March 26, 1790, and
confines the right of becoming citizens * fo
aliens being free white persons.’

- ‘* Now, the Constitution does not limil
the power of Congress in this respect to white
persons.  And they may, if they think proper,
authorize the naturalization of any one. of
any color, who was born under allegiance to
to another Government. But the language of
the law above quoted, shows that citizen-
ship at that time was perfectly understood to
be confined to the while race; and that they

alone constituted the sovereignty in the Gov-
ernment.

‘““ Congress might, as we before said, have
authorized the naturalization of Indians, be-
cause they were aliens and foreigners. Bult,
tn their then unlutored and savage state, 10
one would have thought of admitiing them as
citizens in a civilized community. And,
moreover, the atrocities they had recently
committed, when they were the allies of
Great Britain in the Revolutionary war, were
yet fresh in the recollection of the people of
the United States, and they were even then
guarding themselves against the threatened
renewal of Indian hostilities. No one sup-
posed then that any Indian would ask for, '
or was capable of eujoying the privileges of
an American citizen, and the word white
was not used with any particalar reference
to them.

** Neither was it used with any reference lo
the African race imported into or born tn
this couniry, because Congress had no power
to naturalize them, and therefore there was
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) ) words to ex-
no necessity for using particular

clude them.

« Tt would seem (0 have been used merely

line of division
i Nowed oub the . »
beﬁ?&siﬁg (g‘())nstitutionfhas %rzvr\lf(rll ll;ee,{(\l:vet; !
i iti "AC ho forme !
glgvgigfne:né,a;’ldwthe African race, whic

ovV-
they held in subjection and slavery, and &
ern?erd at their own pleasuve.
ongress did not have i,?b;mlgi,
it used the term « free white perS(fm‘,can)?ace
v‘;heﬁ)rll from naturalizatiop of tl-leh A]Sdian race,’
. ltlls 7 it could not naturahzo,.nox t (z e
WhOYl it would not naturah.ze., wha e hipt
y OU(; to exclude from the privileges o e
?;ti?ust have intended to ef(‘cfll.glevjzrir};: DGTSZ)DS:” '
sing the phrase 11 e  persons,
Stei(]ldoim\:ve ised the words alhl al;:ns,we ol
;vo(;eiguers,” or a similar ge\;;fgltgmz'awi]en o bare
 the debates 1 L af, ¥ _ .
S"hov‘:dfro‘tzrtn‘les} of the proposed patur al:}ziﬁxglirllami-
Htl\g Meemhers of Congress contempla,t;c; e e of
tg\:\tion into this country of Eluil;(;‘oetaltllpy, e
i ¢ 2]
- .ountries from W& bad thew
e ven zor eL The inference 18 clear thagl?tan{gl
Sﬁlvis 0011{1‘ éree white persons,” they use
the term
reference to the European race a

If, therefore, C

nd, therefore by

to exclude the Asiatic race, the

i : erbers,
. Turks, Persians. Momg, B s
Chiveso, Mo 0% : yellow or olive colore

etc., the men of brown, o RN
ki.l;s as they were known to it. o e o
. sed to exclude those bound ou S
§7V&Sk)uls;ihgg;e the word white to include ,

in bondage,

ropeans, those of similar ideals to ours, and to eX

e 'an Othg‘s:tion g of the Constitution prov1deo
A s te;tives and direct taxes sha}l be apt(l)l(;xi 1

tbab ot the several States, according to he '

e e bers, << which shall be determine -

f:b%m; hl:)utrﬁe wl,lole number of free white per
y he

necessary inference,
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sons, including thos
e bound to servi
vear X ervice for
,é s, and excluding Indians not lax ({le o term of
fall Other peTSOTLS.” ea, th’ree-ﬁffhs

Point II.

Th
mus: b;;hrase ‘“free white persons”
knoWledconst.rued in the light of the
Sl ge that the members of Con-
e nepossessed in 1790, and it is
i e cessary and proper to refer
o Yy source of information which
reveal that knowledge.

The phrases ‘*free i

. Lhe white persons,”

quv(;rlll;]t; E(Saézox?s” and “fres per*szils,’?sw\;snflis
et i oo 11.111h.e various naturalization acts
D eration | colonies and States prior to its in-
M o— n 1:,he Act of Congress, and its
b eViden?sihln the various acts of that body
b0 thio e ai)t whatever meaning was givér;
same mea‘ning Wag gtik\]fen sze{?bassemhlies’ nd
s . 1t by Congres
Withotélfcll)gt;se was used in the variougs; st:.,tl_?tltlei
e g}(i in its meaning. To ascertain its
meaniy t,he histgve thg sapction of the Courts to

ry of the times.

I \
\Vhl:\a;:”l(sil;h:v}c'a;e' of . Preston v. Browder, 1
, , , which involved the ion
o . construct
Act of the Assembly of North Carolina Cvs:a(:;]bf

for Supr
ore the Supreme Court, and Todd, J., in the opin-’

ion of the Court, said:

(43
]oca,lInl;\Elvi cigmstructmp of the statutory or
o rp\m;) E;L State, it is frequently neces-
sary 1o rec r to the history and situation of
the count 1};!, in order to ascertain the reason
as well a 1e meaning of many of the pro-
s in them, to enable a Court to apgly
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with propriety, the different rules for con-
struing statutes.”

The opinion of the Court in this case bhas been

followed, with approval, down to the present time.
In 1892, Justice Brewer said in the well known
case of Holy Trintty Church v. U. 8., 143 U. 8.,

457
«+ Another guide to the meaning of a stat-

ate is found in the evil which it 18 designe
to remedy; and for this the Court properly
looks atb contemporaneous events, the situa-
tion as it existed, as it was pressed upon the
attention of the legislative body.”

of Smith v. Townsend, 148 U.
e construction of

lamation of the

In 1892, in the case
S., 490, a case which turned on thi
certain acts of Congress and a proc
President, Justice Brewer again said:

« Courts in construing a statute may with
propriety recur to the history of the times
when it was passed; and this is frequently
necessary, in order to ascertain the reason as

well as the meaning of particular provisions
in it.”

Citing U. S. V. Union Pacific Railroad Co., 91 U.
8., 123 Aldridge V. Williams, 3 How., 9;

Preston v. Browder, supra.
Tn 1894, in the case of
v. Tennessee, which invo
an Act of the Legislature of the St
Justice Jackson in
ferring with approva
U.S.. v. Union Pacit
Platt v. Union Puctfic
48, quoted with approva
Justice Strong in the last case. as follows:

« There is always @

slatutes in the lig
when the construction 1s given.

be wise after we sé

lved the construction ©

and

Mobile and Ohio Railroad

ate of Tennessee,
the majority opinion, after re-
1 to Preston v. Browder, sSupra;
fic Railroad Co., supra, and
Railroad Co., 99 U. S,
1 the opinion of Mr.

tendency lo construe

ht in which they appear
1t is easy to

¢ the results of experience.
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he phrase under iderati

far consideratio .

g apparently construed it in the light QVIL?ZE 32%

themselvjjshfz‘c? and h.ave not endeavored to laey

It bas bo in the light that Congress en'op dci

Lo Oouftn ﬁle appellant’s endeavor to p]a(:é] bz;g .

which the]a' of the sources of information ﬁ‘Ole

n 1790, 50 ;}glht of .Ool‘lgress must bave been del-i\(/)f](;

by COD’Sid@ ?t this phrase may now be construid

sideration of th : .

and the history of the tiiqjsttendmg oireumstances
1 S,
n 1897 Judge Gray, in U. 8. v. Wong Kim Ark

. ) m Ark,

169 U. 8. agai
, 649, again expressed the opinion of the

Supreme Cou
. rt as to the ¢ -
Legislation, as follows: 1e construction of Acts of

(43 Il :
Whet}:erc;)ré%u;umg any act of legislation
prhether atute enacted by the legislature,
o a con itution established by the people as
D, ot only Lo il pards of Hhe ves stos o
"ts of the act ¢

Z())](‘)ﬂ(jtgr;y Jormer act of the same chaZLZS%{Z’k%nd
aménoimof tq.uhwh the act in question is Z‘fg
e ent; but also to the condition, and {0

ory, of the law as previously ejocistz'rzg,

and tn the light !
and i U m{g rzpz%]; (;Lé)ll.z’z’ch the new act must be
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Point III.

section 2169 U. S. R. S. was not re-
pealed by the Naturalization Act of
June 29, 1906 (Chap. 3592, 34 Stat. L.
596-607), either by implication or
otherwise.

The question as to how many and what sections
of the Revised Statutes and of the previously exist-
ing Laws relating to Naturalization were repealed
by implication by the Naturalization Act of June
99, 1906, has been several times before the Courts.
Qection 26, the repealing section of the Act, is as
follows:

«¢That sections 2165, 9167, 2168, 2173 of the
Revised Statutes of the United States of

. America, and section 39 of chapter 1012 of
the Statutes at Large of the United States ot
America for the year 1903, and all Acts or
parts of Acts inconsistent with or repugnant
to the provisions of this Act are hereby re-

pealed.”

Title XXX of the Revised Statutes, entitled
Naturalization, consisted of sections 2165 to 2174,
both inclusive. There were also in force in June,
1906, the Act of July 26, 1894, Ch. 165 (28 Stat. L.
124), providing for the naturalization of honorably
discharged seamen, and Section 14 of the Act of
May 6, 1882, Ch. 126 (22 Stat. L. 61), prohibiting the

naturalization of Chinese.

Section 2165 contained the general provisions ve-
lating to the procedure for naturalizing aliens. If
it had not been specifically repealed, 1t would have
been superseded by Section 4 of the Act of June 29,

1906.
§ 2166 provides for the naturalization of honorably

discharged soldiers, and the Act of July 26, 1894,

Ch. 165 (28 Stat. L. 124), for the naturalization of
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honorably discharged sailors
onora _ 8.  As there a
E,r tils;olr;:tm‘the A'ct of 1006 specifically prO\l;iedilllo
e Ellallzathll of such persons, if § 2169 g
mplied y repealed, these provisions of th ‘ivab
e held to have been impliedly repealede alzzv

§ 2167 provided for the naturali
7 pro ralizati i
(j&irggt:;:]we in thg United States ur?(aizlrmllh(;f aal(‘:“;
ighte foryttilars. The'Act of 1406 contains nog r((;
ision e }]ai;urahz&tion of such persons pd it
etore specifically repealed this section andit

J 2 -
Wi%OV;GiIl%ro;;?Ed for f1',he naturalization of the
. ren of an alien who di

:zagll]{;xl]lg a declar?tlon of intention, but befo]ﬁs ‘baf'ter
ach y naturalized. Its place has been tak by
r ixna%leaph 6 of Section 4 of the Act of 1906 31;1'1)1{

_ ry similar language, and f on

. , or that re i
it had not been specifically repealed, it \:;?Jslgn’ -
) un-

doubtedly be held
pealed. to have been impliedly re-

§ 2170 provided for a continuous resi
\l;ze;‘;s ;;1 }Ehe United. States. It viissigigv(:vggdﬁ"’e
the,-egwfs tii]ec;f;fi(?ctlon 4 of ffhe Act of 190J6, a1:3
e re no necessity for specifically re-
llaii:‘;{izzgovu%?s *that alien .enemies shall not be
fature 190.6 Dwas not specifically repealed by the
At of haSb.e o thg Intervenors claim that this
o rve that eqn;mphedly repealed? Their argument
T, § 411;39 has been impliedly repealed ép-
e i(%ua orce to this section and logic re-
gui Tht)y, Wi;)lng has been thus repealed, the other
o providm ! arfily dare to assert that Congress
vy brovig fg.;ld uniform rule for naturalization 1'1;
1o ar ,Sh()lll]glg to provide therein that alien
ey seponion t}n'ot be. naturalized, thereby im- .
plied y repealed s section and left the door open

) alization of such persons v

bezlilgl;lprfv;dez‘d phat children of persons who had
Jeer ly. 1aturalized under any law of the United

es, being under the age of twenty-one yejar]s Zt

the time thereof, should be co
dwelling in the Unite
not specifically repealed, nor doe
contain any similar prov
Congress intended to repea
vision of thelaw and not substitute any Ppro

of any sort therefort?

trict of Columbia s
jze foreigners.
Paragraph 8 of Sec
which should have

their intentions of becoming citizens an
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nsidered as citizens, if
d States. This section was
s the Act of 1906
ision. Is it likely that

1 such a bLeneficient. pro-
vision

d that the Police Court of the Dis-
hould have no power to natural-
This was specifically repealed, as
tion 4 specified the various courts
the power to naturalize aliens.

ed that seamen who had declared
d had served
a merchant vessel of the

United States subsequent thereto could be natural-
ized and should be deemed citizens for the purpose
of serving on board any merchant vessel of the
United States. This section Wwas not specifically
repealed nor is there any similar provision in the
Act of 1906.

Yet if §2169 has been impliedly re-
pealed, this section must also have met the same
fate.

§39 of Chapter 101

§ 2173 provide

§ 2174 provid

three years on board

9 of the Statutes at Large
for 1903 was that portion of the Immigration Act of
1903 which prohibited the naturalization of anarch-
ists and disbelievers in organized government, etc.
Tts place has been taken by Section 7 of the Act of
1906 and it was therefore repealed specifically.
Counsel for the Intervenors gee the pitfall which
their argument was digging for them so far as Sec-
tion 14 of the Act of May 6, 1882, Ch. 126 (22 Stat.,
L. 61), prohibiting the naturalization of Chinese,
was concerned, and to a
tentions in no manner &

the passage of the
Chinese from natura
pealed by the Act o

void it, state that their con-
ffect this section. Yet, if
& 2169, which in re Ah Yup Judge Sawyer, prior to
Act of 1882, decided excluded
lization, has been impliedly re-
£ 1906, Section 14 of that Act
which, in the light of that decision, was a wholly

| —
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s);g:ainl'ﬂuous enactment, must also have been im
I y repealed. There can be no escape from

this conclusion.

In U. 8. v. Rodiel
' ok, 162 Fed., 469, the Circui
Colurt of App_eals for the Ninth Oirc,uit [‘Jelrlilcrlllo”t;
E)Z ); tl;ath\Sectlon 100 of the Organic Act of Hawaii
ct of April 30, 1900, Ch. 339, 8 1
' ; ) 3 Y 1 Stat., L. 1
;n;]lzalctl}naimtl}lt;ogtzed the naturalizai;ion as citizens6 10)f’
¢ ates of persons who had i i
nited . § resided
ﬁiv;ii; fo¥“ﬁvetyears prior to the taking eﬁeiﬁ :)‘;
- act, without a previous declaration of i ion,
( : ‘ ntent
év(ifsépt ,fﬁ;‘onﬂlct with Section 8 of Article 1 (;]f lf(s)l]]];
1tution which gave Congre )
' the rer
establish an uniform rule o arali o e
lle of naturalization, for
reason that it applied onl i Howadh
y to residents of Hawaii
but also that it had b i i T Soc.
: een impliedly repealed b -
m?}? 4 of the Act of 1908, which covered ‘‘the z\'sslce
scheme of naturalization, with the few exceptions

Circuit Judge Gilbert then

hereafter to be noted.”
said, at page 471:

[X9
In other words, the section (Section 26)

provides for the repeal of all prior rules of

naturalization as ex )
v vepressed in the Revi
fetgl;;gfte]f. except section 2166, which ol(zg]l)jﬁzd
s a previous declarailior 'y on
after more than one k e e
: ' year’s residence in ]
nggzzcigégt;i, tn favor of a soldier, lzonorab;z
‘ 1 from service in the army o th
[Znn_z’z‘.c;d States. secltron 2169, which exl?ém{s ﬂ;z
privilege of naturalization to aliens of Afri-
gggizgz(zgzg;?y agj%lo persuns of African de-
ent, on , which provides I
alien shall be admilt Do
) tted to become a citizen
jziujo has ?zot resided within the Uniled Sfatejs
ade years contenuously next preceding his
admz'ls?sz'on, section 2171, which excludes the
1, hn_zz};sszon of alien enemies, section 2172
z(:a ze} ~makes certain provisions for the citi-
anrfis zzptqf children of naturalized persons,
and seclion 2174‘, ughzch makes special pro-
Se;:}(l);@nai}ig ;zdmzsswnéfo citizenship of alien
2 have served three years on board
merchant vessels of the Um'tedyStaz‘es. 8 *
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«But we think that, in the present case,
the intention of Congress to repeal the special
law is manifest. The title of the act is in-
dicative of the purpose to establish a uniform
rule of naturalization throughout the United
Srates. The terms of section 4 explicitly
provide that naturalization cannot be had
otherwise than by first making a declaration
of intention two years prior to ad mission.
and the repealing section of the act expressly
yepeals all acts or parts of acts inconsistent
with or repugnant to its provision. The
special act dispensing with the declaration of
intention in the territory of Hawail was
clearly inconsistent with section 4 of the act

of June 29, 1906. There is no reason to pre-
sume that in enacting the latter statute Con-
ress intended to make any special provision
for the naturalization of residents of Hawaii.
They were not a distinct class of residents of
the United States. There was no reason for
bestowing special privileges upon them, as in
the case of discharged soldiers and seamen,
and they were under no disability to make
declarations of their intention to become
citizens. We think the intention was to
adopt a new scheme of procedure in natura-
lization, and to make it uniform throughout
the United States, and to provide for no ex-
ception as to any portion or section of the
geographical territory subject to the authority
given to Congress in the Constitutional grant
of power to ¢ ogtablish an uniform rule of

naturalization.” ”

In re Loftus, 165 Fed., 1002, Judge Ward in the
Cireuit Court in this District held that § 2166, U. S.
R. 8., was not repealed by the Act of 1906, and
that an honorably discharged soldier could be na-
turalized upon producing only one witness as to his
residence and good moral character. e said (p.
1003):

“«Alghough the general act of 1906 ex-
pressly repealed various provisions of exist-
ing law, it made no mention of section 2166,
which specially regulated the admission of
honorably discharged soldiers. Congress
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must have intended that the admission of
this class of aliens should continue to be
regulated by section 2166. I do not think
the two acts irreconcilable, and both should
be given effect as far as possible. Congress
probably regarded honorably discharged sol-
diers as a special class, as fo whom precau-
tions generally necessary were not required

This would be natural as to applicants who
had actually been in the service of the United
States and as to whose good character the
officers of the United States had certified

As section 2166 expressly confines the proof
in t}’lelr case to such as is *now provided by
law,” T think that, consistently with the act
of 1906, they may still be admitted under sec-
{:)1}(7)1;t ?,1(36, with the degree of proof required

it.

See also U. 8. v, Meyer, 170 Fed., 983, to the
same effect ’

And in re McNabb, 175 Fed., 511, Judge Wolver-
ton of the District Court in Oregon followed ¢n re
Lo[/us (supra), and held not only that §2166, U. S
R. S., was not repealed or amended by implicatior;
by the Act of 1906, but that under Section 10 of the
A.ct ?f 1906 the applicant might prove his residence
within the United States for one year by deposition.

.An(_l in Besshov. U. 8., not yet reported, the
CII'CUIF Court of Appeals for the Fourth Circuit, in
affirming the order of the District Court refus’ing
to naturalize a Japanese, who had received an
honorable discharge from the U. S. Navy, on the
ground that a Japanese person was not a f'r:ee white
person within the meaning of §2169, U. 8. R. S
expressly held that section 2169 was not repeé]e'(i
by the Act of 1906. Circuit Judge Goff said:

~““That Act is entitled, * . .
lish a Bureau of Immigraégn Aaclfd t(i\Ta}JEt?Jt?abl-
1zation, and to provide for a uniform rule for
the naturalization of aliens throughout the
the United States.” Stats. at Large, Vol. 34
part 1, page £96. By this legislatim’l a new

e —E
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and complete system of naturalization was
adopted, all of the details of which together
with the method of procedure, and the courts
having jurisdiction of it, were set forth and
designated, and all acts or parts of acts in-
consistent with or repugnant to its provisions
were repealed. In section 26 of that Act is
found an express repeal of sections 2165,
9167, 2168, and 2173, of the Revised Statutes.
These repealed sections are all included in
Title XXX of said Revised Statutes, and
demonstates beyond doubt that the Congress
carefully considered all of the provisions of
that title, and that it intended that the unre- -
pealed sections fhereof should still remain in
force. Among those unrepealed s section
2169, which we thus find to be virtually re-
enacted, and declared to be one of the rules
under which future naluralizations are to be
conducted. Another part of that title not
repealed is section 2166, which relates to
aliens who have enlisted in the armies of the
United States, and provides that an alien, of
the age of twenty-one years and upward,
who has enlisted, or may enlist, in the armies
of the United States, and has been, or may
be thereafter, honorably discharged, shall be
admitted to become a citizen of the United
States, upon his petition, under certain con-
ditions therein mentioned. This section is
quite similar to the Act of 1894, providing
for the naturalization of aliens who have en-
listed in the Navy—the Act under which the
appellant applied—which last mentioned Act
is also left in full force and effect by the Act of
June 29, 1906.”

In U. 8. v. Tynen, 11 Wall., 88, Mr. Justice
Field lays down the true rule with reference to the
repeal by implication of one statute by a later
statute on the same subject, as follows:

“ Tt is a firm doctrine that repeals by
implication are not favored. When there .
are two acts on 1he same subject the rule is to
give effect (o both if possible, but if the two
are repugnant in any of their provisions the .
latter act- without any repealing clause
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operates to the extent of the repugnancy as
a repeal of the first; and even where two
acts are not in express terms repugnant, yet
if the latter act covers the whole subject of
the first and embraces new provisions clearly
showing that it was intended as a substitute
for the first act, it will operate as a repeal of
that act ”

In this case the Act of 1813 was held to have
been impliedly repealed by the Act of 1876 because
there was a clear repugnancy in the provisions of
the two acts. The first act made the punishment
for the offences designated imprisonment or fine
and provided that the imprisonment should not be
less than three years and might be extended to five
years and that the fine should not be less than $500,
while the act of 1870 made the punishment both
imprisonment and fine, allowed the imprisonment
to be fixed at one year and from that period up-
wards to five years and allowed the fine to be as
low as §300. Justice Field also said that

** when repugnant provisions like these exist
between two acts, the latter act is held, ac-
cording to all the authorities, to operate as a
repeal of the first act, for the latter act ex-
presses the will of the Government as to the

manner in which the offences shall be subse-
quently treated.”

This case has been cited and followed many times
since. The doctrine laid down therein applied to
the Naturalization Act of 1906 makes it clear to our
mind that neither Section 2169, U. 8. R. S., nor any
of the other Sections of the Revised Statutes or
Laws above referred to were repealed by implica-
tion by it.

The repeal of an early statute by a later one,
wherein are no words of repeal of former acts, rests
in the presumption that the legislative body in-
tended to give effect to its enactments. Where the
changes make it impossible for both statutes to be
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in force, this presumption of intention will arise,
where however if the two may subsist together;
and each have operation, it will be presumed that
the legislature had this possibility in mind where
they added to the later act no words of repeal and
that they intended both to stand.

Point IV.

The Order of the Circuit Court
should be reversed, with costs, with
a direction that the Certificate of
Citizenship issued to the Appellee be
cancelled.
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