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Unhed States Circuit Goun of Appeals

for the },linth Circuit

BRIEF FOR APPELLANT

STATE]IBNT OF THE CASB,

This is au appeal fr,ou an oriler of tire Uriiterl
States District Coult fol the Distlir.t of Ilavaii
denfing the petition fol natulalization of the ap.
pellant, Taliao Ozarva. The petition aud affirlavits
of the petitioner. and his s'itnesses rvele in rlue form,
irntl shorretl his lesitleuce il Eonolr-rlLr, iu the Terri-
toly of Ilawaii; his occupation; his bilth in Japan
on the 15th clay of June, A. D. 1375; his emigration
on the 17th rlay of Jul;-, 1894; that he declarecl his
intentiou before the Superior Court of the County
of Alamer1a, State of California, on the 1st day of
August, A. D. 1902; tliat he is marrierl and has trvo
c)rilclrerr, both born in llarvaii; alrl that he is not a
tlisbeliever in or opposerl to organized government

TAI(AO OZ.A.IYA,

Y.

THE UNITED STATES OF A}IER.
ICA,

Appellee.

{21,.............
30 tT. s. 13{.....
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or a llleul)el of or affiliated t'lth au5' olganizatiorl

or bocll' of persons teaching tlisbelief iu ol opposetl

io organized golernureut I thnt.he is not a pol5'ga-

rrrist nor a J.relier-er in the practice of po11'gau5'; that
lLe is attachetl to t)re principles of the Constitutiou
of the Linited State-q, iIDi[ r'enonr]ces his allegiaucc

antl fidelity to the ExrLrel'ol of Jilpan; that he is rLble

to speali the Engli-sh language. antl hts lesitled con-

tiuuously in the Linitetl States since the 29tir tlay of

Jul"v. '\. D. 1S9+. (Tr.. PP. 5-7.)

The petition for natnlalizatiol s'i-L s opposetl b1'

rhe Ulitetl States District Attor ey on the sole

ground that the applicant rr'as ''zt pelsou of tbe Jap-

ane,se race aud born in Japanr" antl therefore uot

eligible to ttaturalization uudel Reliserl Statutes,

Section 916{}.

"The other r1rraliflcatious ale fouut-l b.v the Court
to be fulty establishecl, aud ale coltetlecl !]' the Gov-
ernDle[t, Tl-enty years' continuous resitlence in the
United State-s, includ.ing ovel nine years' residence
in Ilavaii, gracluation fron the Ber'he1e5' ( Cnl. )
I[ieh School, nearly t)rree ;-ears' attenclance at the
Uu-iversiiy of Califoluia. the ethtt ation of his cLil-
tlren in Anerican schools and c)rulc)res, the trainte-
rance of the EnglisJl langnage in his houe, are sollle
of the facts in his behalf. Ald he has presented
ts'o briefs of his on:r attholship, in themselr'es
ample proof of his rlualifications of education and
character. (Tr., p. 19.)

THE ISSUE.

The issue made by the Unitetl States Attorney ancl

deciderl by the court is ri'hether "a person of the

Japauese lace a;

izenship under I
The trre issue

(1) Is the Ac
uniforlr rule fo
amended, corupl,

ited by Section :.

to the Act? antl

(2) lI'hether
gible to citizens

section, ri.hich, s

at brr, deals, nr.,

Title XXX of
statute under rvl

statute in questi,

L., Part I, p. 59(

is entitlerl:

"An Act to estr
Naturalizatiou, ,

for the naturalr
Unitecl States."

This Act is ct

only the "utti,for
the conditions f,

Section 3 :

"That the natt
herein specifled,



IU' ol'ganizatior
rf ir. or opposed
rs not a polyga-
polygamy; that
he Constitution
s iris allegianCe

; that he is able

has resirlerl con-

the 29th day of

,'rrs opposed by

.r on the sole
lson of the Jap-
,i therefore not
'lised Statutes,

11 ]..r-r' the Court
,Jecl by the Goi'-
lesitlence in the
'etu's' resitlence
,erkeley (Cal. )
eudauce at the
ior of his chil-
re,s, the Drainte-
Lome, ale sone
has presentecl
iu themselves
education and

,s Attolney rncl
pelsou of the

3

Japanese race antl born in Japan" is eligible to cit-
izenship untler Reviseil Statutes, Section 2169.

The true issues are :

(1) Is the Act of Juue 29, 1906, providing for a
uniform rule for Ure natura.lization of aliens, as
amentlecl, complete in itself, or is it impiieclly 1im.
ited lty Section 2169, rrhich in terms does not apply
to the Act? antl

(2) lYhether a Japanese "bom irr Japan" is eli-
gible to citizenship rrithin the Iimitations of that
sectioD, $'hich, so far as it is appiicable to the case

at biu', aleals, not lyith races, but l-it)r pelsons.

TEE STATUTE.

Title XXX of the Revised. Statutes is not the
statute uniler ri'hich Ure proceedings rere hacl. The
siir',.ute iu quvsiiux is tjrai of Juue 29, i906 (;34 Stai.
L., Ptrrt f, p. 596), as subsequently ameudetl, n'hich
is entitlerl:

t'An rtct to establisLr a Buleau of Immiglation and
Naturalization, and to ploricle for r uniforrn rule
for the natulalization of aliens thloughout the
Uniteil States."

This Act is complete in itself rnd provides, not
only tlre <ttrniform ru,le for tlLe nut ural ization l' brtt
the conditions fol naturalization. It prol'ides in
Section 3 :

'(That the naturalization juriscliction of all courts
herein specifietl, State, Territorial, antl f,'eileral,



I

I

t
shall extenil only to aliens resitlent l.ithiri the re-
spectile juriicial tlistricts of -cuch cour"ts."

and contilues :

"Sec. .1. That rn alieu ruay be atlmittetl to be-
come a citizen of the Uniterl States in the followiDg
nrarrrrel' antl not otherri'ise :"

]lrirst. ,\. pleliminar.v rleclaratiou of intentiorr
must be made at least trvo }-ears plior to arluissiorr
by an a)ien s'ho has reachetl the age of eighteeu

]'ea rs.

"ADtl .such tleclaration shall set folth the naue,
tige, occupatiou, personal rlescriptiou, place of l,rirth,
last foreign residence and allegiance, the tlate of
arrival, the name of the le,s-sel, if any, in rrhich he
came to tbe t-iiitetl tates, ald t)re plesent place of
residence in the Lrnited States of said alien: Pro-
ricled, horcerer', 1'hat no aliel ri.ho, in conforuity
wiUr the Iarv irr force at the tlate of his declar.atiol.
has declalerl his iuteutiorL 1o IJC(ourc a citizeu of tLe
Ulited States shall Lre lecluilecl to rerew such tlec-
lalation."

Secotttl. ,\ petition irr l-r'iting be filecl, signecl anrl
verifiecl, stating full uaue, resiclence, occupation,
date and place of biltJr, place fr.on ri'hich he eui-
grated, date aucl place of allival iu Uriiterl States,
nane of t)re vessel, tiue arrrl cour.t tvhele he cleclared
his intention, name of rvife anr'l couutry of her lra-
tivity, place of t"esidellce ; uame, place, birth and resi-
clence of chiklren. Ile mu-st set forth that he is not
a disbeiiever in or opposed to organizecl goret nnent,
or a meurbel of or affiliateil rvith any organization

teachirrg disl:eJ i

eLnrnertt, ol a 1

and his interrtiot
allegiance to an.

solereigrty of l

"antl elery fact
lequir.ed to be 1

airplication."

Provi-siou is nls,
l.itnes-ses rrho l

tiouer.
Tlti rl. I{e ul

saicl.

Faurth. It lr
alien has lesitler r

for fir'e J'ears. lr
behnr-etl as a mal
to the principles
posed to the goo(

rrith thc testiino:
facts of resideuc,
auil

Filfft. IIe mn,
order of nobilitl'.

By Sertion 5 1

place the name, I
u'ith particulai's ,

antl the date of th,
n'itnesses.

Section 7 proi'ir



within the re-
LTtS.,,

.Jmitteil to be-
i the follorving

r of intention
l to adnission
e of eighteen

,rth the name,
place of birth,
-,, tlie date of
.r, in rvhich he
'esert place of
id alien : Pro-
i;r roiifolirrity
is rleciaration,
i citizeD of the
ire\l- sl1ch dec-

etl, sigrrecl anrl

c, occuprtiol,
s'hich he emi-
[,;niterl States,
,re he tleclarecl

tly of her ua-

bilth ancl resi-
tLat he is not

'd government,
r orgzrnizrrtion

5

teaching clisbelief in or oppcserl to organizetl gov-

ermnent, or a polygamist or belieYer in polygamy,

antl his intention to become a citizen anil to renounce

allegianee to any foreign prince, potentate, state or

sovereignty of r-hich he may be a subject.

"anrl every fact materiai to his naturalization anil
rerpiletl to be proYed tpon the flnat hearing of his
applicatiori."

Provision is also mat-le for afficlavits of tn'o crerlible

rvitnesses x'ho 'have personal knorvleclge of peti
tioner'.

Third. Ile must renollnce his allegiance as afore-

sa itl.

ForLrtlt. It ruust appeitr to the court that the

rlicn has resitletl coutinuou'sl]- iri the Unitecl States

for flr-e ;'eals, antl in the Tel'r'itory fol'ole year, ancl

behtrvetl as a man oi gootl uolal character, attachecl

to the prirrciples of the ConstittLtion, antl rveil r-lis-

posetl to the gootl oltlel allcl hrrppine-ss of the same ;

rvith the testiuony of at least two witnesse-q on the

facts of resiclence, uoltrl charactel ant-l occupation;

and
Iiftlt. Ile nust I'ellolulce an-l' heletlitary title or

ortler of nobility.
By Sectiou i the clerk po-sts in an nppropriate

place thc lame. natility atitl r'esitlence of the a1ien,

rritir particulars of his arrilal. iu tl,re frniterl States

anrl the clate of the flrraI healing antl the names of the

\f itn esses.

Section 7 ploricles that no one tr-l-to is a disbeliever
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in organizecl governuent, or ri'ho a<lvocates or-

teaches the dutl', necessity, or. propliet;' of the un-
lafful assaulting or killing of any officer or ofrcers
of this Gor-eruuent or anr' otlter organized goyet'n-
ment, or rvho is a polygauist, shal1 be naturalized.

Section S prolicles that no a1ien, rvith certain ex-
ceptiors, shall hereaftel be iratulalized rvho cannot
speali the English )irnguage.

By Section 11 the Unitecl States has the right to
appear. cross'examine, call rritne,r,<es, antl be hear<1

in opposition.

Section 12 provitles for notice to the
Natulalizatiori, and reports to it.

Section 15 proviries for suits to cancel
of citizenship on the grountl of flaucl or
gally procuretl. and plovitles in certain
slrall be prittta locie evirlence of fraud.

Section 26 provides :

Burean of

certiflcates
rvhere ille-
cases rvhat

"That sections t*'enty.one hundletl ancl sixty-fr-e,
tn'enty-one hundred and sixty-seren, trventy-one hun-
ch'ecl and sixty-eight, trventy-one hundrecl and seren-
t).three of the Re'r'iseil Statutes of the Unitecl States
of America, and section thirty-nine of chapter one
thousancl and trvelve of the Statutes at Large of the
United States of Amelica for the year ninetien hun.
dred ancl three, ancl all acts or parts of acts incon-
sistent with or repugrrant to the provisions of this
act are hereby repealed."

Section 27 prol'id.es the forms for declaration of
intention, petition, afrdavits. aurl certiflcates. fhere
is no reference in any of these to race or color, ex-
cepting in the declaration of intention, where color is

a palt of tle
rreightr color ol
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folth "clery 1'lr
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a ptrt of the personal tlescliption with ('height,

weight, color of hair, colol of eyes) antl other visible

distinctive marks."

The petition for naturalization, rvhich r:ust set

forth "er-ery ftrct material to his naturalization antl

required to be provetl upon the flnal hearing of his

applicntioir," contains nothing in reference to color

OI IACE.

The flal section Pror-it1es :

''Sec.30. That all the applicable provisions ofthb
uaturnlizittion lil\1-s of the L'Dited Sraies s'hall appll-
to and f,e helil to authorize the admissiou to citizen-
sirin oI all rlersous Dol citizetrs \\'ho o\.e perluuent
all6giuce t^o the liritecl Strtes, atr(l tho g.ay l-'ecome

lesit"Ients of an1' Sttrte or orgltuizecl Territory of the
Linitet'l States, s-ith the folloiling lrotlificntion s : The
:rpplicrtut shlll not l-re t'eqrtirerl to leuortnce. alle'

"i,ince 
to auv foleigu soleleigntl : Ie shrll mnke his

11.cll:.r:tit:: ul' iI1^rtinlr 1o l,annnlA   rilizcn Of lhc
l-Lite,I Sllttes rt Ierst 1\\'o ] 0:1t's l.rliol' to his ltlmis-
,qiori: ancl resitlence rrithin the jLu'istlictioti of the

lhitetl Strrtes, ol'.ine sucL peLnLrtleut allegiance,

"t 
r',tt t," r'egaitlecl as lesicleuce l'ithin the Uliterl

State-s rrithln the meaning of the flve 1'ears' resitlence
clause of the eristing Iarv."

SECTIONS O]i TITLE XXX, IIE\-ISED LAIYS,

UNITED STATES, NOT EXPNESSI,,Y RE.

ID^\LED.

The only sections of Title XIX not expressly re'

pealetl are Sectiori 2166 exenpting hotolabll' clis-

charged soltliers from a previous tleclarltion of in-

tention, ancl the necessiiy of proof of but one 1'ear's

resiclence in the tTnitecl States; Section 2170, pro'
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viding for a continuous residerce of flve years, rvhich
seems, Ilore\-er, to be fully coreretl by t)rat Act (Sec-

tion 4) ; Section 2171, prohibiting the uatulalization
of alien enemies, l.hich section contains the anomaly
of supposilg that any alierr s oultl apply ri.iro had
made r rleclalrtion before June 18, 1312; Section
2171, uraliing provisiorr for the uatnralizatioir o{
alieus l'l-ro hirve serr-ed three vears on a ::rerchant
vessel of the I'niterl States subsequent to the date of
the declalation of intentioD, and exterding the pro-
tection of Amelican citizenship to stch searnen, al.
though unnaturalizeil; and Section 2169,

"The plor-isions of this Title shail aplrlr to irlieus
beirg flce lhiic persous antl 1o alicos of lflical
nativity anrl to persons of African rlesrent.,,

SUBSEQUENT ACTS OF CO\GNESS.

Subsequent legislation of Congress has no mate.
rial bearing. This legistation includes: Act of
lfarch 2, 1907 (3.{ Stat. L., pt. 1, p. 1228), providing
for the expatliation of citizens anil the protection of
citizens rrhen abroadl Act of June 25, 1910 (36 Stat.
L., pt. 1, p. S30), authorizing the naturalization of
aliens lr'ho, supposing they rrere citizens of the
United States, had exercisetl rights as such in gootl
faith, s'ithout proof of former declaration; Act of
February 24,7971, (36 Stat. I-,., pt. 1, p. 929), pro-
rir'ling for the naturalization of the rvidow and minor
chilclren of one $-ho declared his intention, and make
a homesteacl entry, without any declaration of inten-
tion; Act of June 30, 1914 (38 Stat. L., pt. 1, p. 395),
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rlispensing in the case of honolably rlischargetl, or
discharged ,rvith the l'ecommendation of Ee-enlist-
ment, sailors from the Nav-v, Ilarine Corps, Reve-

nue-Cutter Service anrl the naval auriliary service,

l'ithout proof of good moral character antl previous

declaration; and furUrel authorizing the admission

of an1' such sailor rvho has completed four years of
honolable service rvithout such previous rleclaration.
This Act contains the follorviug pror-iso :

('Provirierl further, That an;r coult vhich norv has
or may irereafter be given jurisdiction to naturalize
aliens as citizens of the Unitecl States rray imme-
diately natutalize alry alien applying uncler and fnr'
nishing the proof prescriberl by the foregoing provi-
sions."

the language of l-hich s'ould authorize the tratflrali-
zation of any alien l-ho came I'ithin the foregoing

definition. There are al,so valitlating acts of no par-

ticular importance.

DECISIO}* OF TIID COTIRT BELO\l-.

It is a little clifficult to tletelmine the extrct grountl

orr rvhich the court belol'rests its decision, farther
than its flnt-ling that "petitionel i-. not qtialifletl
untler Revisetl Statutes, Section 216.!." Appalently
it is brsetl ou the leasoning that this ..,ectiou applies,

anrl t1rat, as laicl rlori'n by Juclge Cushm at It re
Young,l98 Fed. 716, (;The term 'white lrerson' must
be gir-en its comuon or popular meiuing," antl so

constrrecl it rroukl include the Eulopean races anil
those Caucasians belonging to races around the IIed-
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iterranean Sea, and rvhater-er lace the Japate-se rnay
be, "they are not inctddecl iri r'hat are cormronly
understootl as 's-hite pelsons.')' As the learned
Juclge addecl to the Young case a reference to Dow r.
Unitcrl States,126 Fetl. 715,747, it is pro'bable that
he arliled at this couclusion ol the grorurd stated in
that (ase, thrrt the statute nust be consttued in the
lig)rt of ''the ore tlefinite and general linol'ledge
anri cotceptiou n'hich must l:e attributed to the leg-
islator'-q" of 1370 to 1875.

,\RGU]IE\T.

I.

TEIS COURT E.IIS JURISDICTION OF TIIE
APPEAL.

This cause t'as contestecl in the lol'er court, the
Uniter'l States District Attornel', its authorizetl rep-
resentatile, appealing ancl conte-sting the question
inlolr-ed in this appeal. 11'e r:ray Urerefore reject
the class of cases vhich hold that a "case," as de-

fined in the Court of -{ppeals Act giving juristliction
to this court iu appeals from flnal clecisions, is con-

fneil to a contesteal proceetling.

The rluestion has never been passecl upon in this
circuit, has ner er been decidecl by the Supreme Court
of the United States, l:ut has been tlecidetl adrersely
to the right of appeal in the Sixth Circuit.

And this ha
chiefly ou the p
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Antl this has been followed in the Thirtl Circuit,

chiefly on the grountl of conformity.
Uniterl States r. Neugebauer,22l Fed. 938.

Thele are also some expressions, not necessary for
decision, in a case in the Seconcl Circuit in lvhich the

maiority helcl that a proceecling to cancel a naturali-
zation certiflcate lYoulcl lie, although at the original
hearing a replesentative of the Bureau of Natural-

izaticn appearecl aurl contested the proceet-ling on the

sane ground, the court, horveler, holding that he ditl
not represent the Llnited States, that he rvas not a

Ian' oflicer, antl referretl incirlentally to United

S/nlcs t'. DolLa, trbi sllpl't1, and Unitetl Sttttes r:,

f e ullebcLuer, saying, however:

"Autl the question is not norv before us, and rve
e\press ,ro ofinion one 1\'a]- or the other concerning
it.,,

Juc1ge llough, ilissenting, heltl that the court in nu-

rrrerolls cases, since the Do11a ctrse, citetl b1- hirn, hatl

es: u lne,l jtu'.isrlicLioli, sltying:

"Tbolo t-rs no tliftictrltf in revierriug this lrtulll-
ization ortlel by an appeil froru a chancery decree'"

Ltnitei StcLtes r. )Iultey,232 Fecl. 513.

Ploceetlings similar to that it Unttetl Slales t.
)Iutt'cy have been befole the Supreme Court of the

Unitecl States in trro cases. In the latter of these

cases it rra's he1c1 that the proceeding to cancel the

certiflcate rvas equitable in its nature, that it ap-

pliecl to certiflcates of natnralization issued under

Title XXX of the Revisetl l-al-s, as well as uncler

I

I
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rhe_ Act.of. 1U06, that it l'as a beuelicent provision,
and a clistinction is clearly uade betn-eeu the Act oi
1906 anri "the naturaiizatiou llirvs precerling the,.\ct
of 1906."

Luriu r. anitcrl ,-\tatcs,231 tI. S. 9.

In the earlier case the oligiual petitiou fol natur'-
alization l'as also rrot contested, antl the natur.aliza-
tion papers rvere issued pr.iol to the,\ct of 1906. Irr
that case llt", ,Iustice Pitner', aftel citilg the opiuion
of Clhief Justice llarshall that the jutlgment of a
coult ou the questiol of laluralizirtion

"rras like er-et'1- other jutlguent, couplete eliclence of
:.^ - ---.- -- r: .1 ! /rts 0',:,'i1 r.tii(iri,\. JT,rcri I r'. .lpruli, + Pet. ;jr,J, i08.,,

held that Cougress ueveltheless rras au rorized to
malie a dilect attack in ca,se of fraud ol illegalitl- in
a case l-here uo issue harl beeri raiserl in the origiual
application, sayiug, hon'erer :

"I\')rat ura;'be the effect of a jutlgr:ent allorviug rrat-
uralization in a case rvhere flre gorelnuent ha.-s ap-
pearecl ancl litigated the matter" does not norv coir-
cel'r us. See 2 Blacli, Jur1gm., Sec. 534a. ll'hat rve
ha'r'e to say r'e)ates to such a case as is nr.csented b.r.
the plesent lecor.d, l'lric)r is the or',linarli.case 61 x i.,
alien appearing before oue of rhe corrr.ti desieuated
L.ry larv for. tle prrllrose, and, t.itbout uotice io the
gorernment, anil s'ithout oppoltunity, to say noflring
of 

- 
duty, on ,the par.t of the gor-elnment to appeari

submitting his application for. natulalizafion iith
efr parte proofs in support thereof, and thus procur-
ing a certificate of citizenship.',

citing 2 Black, Judgm., Secs. 500, 501, anil citiug llr.
Justice Earlan in Soutlrcrn P. R, Co, o. Unitetl
Slates., 168 U. S. 1, 48, that it is a riglit, cluestion, or
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fact distinctly put in issue and directiy detelminetl
to 'nlrich the doctrine of res jutlicato applies, and

holding that a certificate of uaturalization procuretl
ex parte in the ordinarj 1\-aJ- \yas open to attack as

a public grant of lancl or a p:rtent for an invention I
aucl citing the opinion of Juclge Cross in Unrlted

S/ofcs t'. Spoltrer,175 Fecl.410, as peltinent:

"An zrlien flienil is offered, under certain conrli-
tions, the privilege of citizenship."

anrl again, to the eft'ect tliat the golelnmelt, rvhen

autirorizerl by Congres,r, has the right to recall

"*'here it iras corferrecl a privilege iu ausrrer
1rr';r1'er of an cr lturtc petitiouer."

Jolttrrtncssen r, Ltnitctl States,225 U.

to the

s. 227.

Lnitctl Stutcs t'. Dollu, ubi supla, has been criti-
cized iu a ver'1' able opilion b;- Jutlge Amitlon il the
District Cour t of the l-rritetl '-strrtes fol North Da-

liotr in a proceerliug to caucel a certificate of citizel-
ship, in rvhich he levieirs the histor'; of the passage

of tl-re Act of 1906, holcliug. ancl in this he is su,stainerl

Ly ot)rer clecisiots, th:rt "'i1legtr11;' procurecf im-

Irol'ts) rot alr e1'1'or of corut, btit l'illfu1 miscotttlttct,"
and citing nltnrerou-{ czrses flou the Seconcl, Fourth,
'Ihirtl, Seleutir antl nighth Circriits in rrhic)r, since

tLe rlecision in the Doll:r case) e1'toi's committecl irt
the exercise of the juriscliction to natulalize have

beerr colrecterl ou aplleal l citing also the l'ell-knowtr
tleflnitiori of "21 case" ll- ]Ir'. Justice lield (32 tr'ecl

2ii), rnd citing a case of rleportatiorr uncler the im-

l-'

l



74

migration lan-s iu rvhich the Supreme Court has
said:

((\Yhen, iu the form presclibecl by lal', the erecu-
tile officer, acting in behalf of the Unitetl States,
brirgs the Chinese laborer before the judge, in order
that he may be heald, and the facts upon rrhich de-
peuds his right to renaiu in the country be rlecicletl,
a case is rluly submitted to the jucliciat porver ; for
here are all the elements of a ciril case-a complain-
ant, a tlefenrlalt irnd a ju<lge-actor, rcus, et jutlet.,,

lrottg Yue Ting t,. Uttitctl Slales_, 1tr9 LT. S. 69S,

72S.

ancl conclucliug that an erlor of the cotrt, not
brought about bJ' any frautl or rleceptiou, is not an
ilIegaI practice and does not come rrithin Section 15

of the Act of June 29, 1906.

Urtitetl States r. Lenore,207 Fed. 365.

This court has exercised its jurisdictiou ou a simi-
1ar appeal from tLe same Distr.ict Court.

Urtitcd States t. Rodick,162 Fed. 469.

To the cases cited by Jurlge Amidon can be adrlerl:
Unitetl Statcs r, George,16{ Fed.45 (Second

Circuit ) .

Unitctl States t'. Colten.,179 Fed.831 (Second
Circuit).

Yurtgltau,ss r. United SIofes, 218 Fed. 168

(Second Circuit) .

Doro t-,. Llnited States, 226 F'ed. 145 (tr'ourth
Circuit) .

Hannon, r. United Btates,223 Fed. 425 (First
Circuit).
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United States r. petet.sotr,, 1g2 Fetl. 2gg
(Eighth Circuit).

little neecls to be arlded to the convincing opinion
of Jrrilge Amitlon that re couclusion in Uniteit
States r-. Doi /o is l.rong.

ft has been settled iari- since the rule laicl dorrr in
the Supreme Court by Chief Justice ]Iarshall that

.'The virrious acts upou the subject submit the de_
clsron on th.e right of aliens to admission as citizensto courts of rerold. Thev are to receir.e testimonr
to compare it ivith the lari., ana to j;,[.;;;;uri;#
ard frtr:t. This jurlgnent is entereil ori r.u*r;,i o.lL.
Ju(tgment of the court, ft seems to us, if it be in
leg'al foln_r, to close all inquir,_r-; au,l, Iito'ei eri otner
Jr:Ltgmelrt. to be complete evideuce ol jts o ir-n va-liditr'-"

S prcttt r-. Sprutt.,ubi supra.

This cloctrine has beel consistentl-r- sustained bJ,
thrrt coiit,t i1orr.u,tt.r trrrd iuclutliug flre Johannessen
ctrse citetl abole.

The frrct tLat the action of a coul,t upon a rratur_
rlization petition is a juclgment and has all the con-
clusir-e eflects of a jutlgment harl been heltl lrrcli
eir rli er.

Sturl; t, Chcstpeal;e Insuntncc (,0., 7 Cranch
420.

Cantpbell ,t. Gortlott, 6 Cranch 176.

The proccetling for, naturalizatiou is a jutlicial pro-
ceediug in a court.

Tlnntcts t. L,one y,181 U. S. 372.
Eogctn t-. Iiurtz, gl U. S. 778.

I
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The authority of Congl'ess is exercisecl (!by 
ena-

bling foreigners indivicltally to become citizens by
proceerlings of the jud.icial tribunals."

United States t:.lYong Iiim Ark,169 U. S.6{9,
703.

The s-hole question has been exhaustively consicl-

erecl anrl clecidecl by that court in a case affirming a
jutlgment of this court, in t'hich it rvas helcl that the
Constitution gaye power to confel juriscliction upon
the courts of a State and incidentally on the courts
of the Uniterl States in natulirlizirtion m:rtters, and
that this harl been ilone.

Ilolntgren r. Unitetl Stutcs,2LT U. S. 507,

I3y the Constitution, Article ,3, Section 2, it is pro-
vided :

('The judicial porrer shall extenrl to all cases, in
iarv and erlnitl', arising under this Oonstitution, the
Itrvs of the trnited Sttrtes. antl treaties 11o{s * * x

to coritroyelsies to $-Iiich the flnited States sha11 be
a pirltl'. "

rrr,l ir las l-,eeu settle.l l-,.r' l loug Iiue of tlecision

''TIjirt rteilhct' ihe Iegislnti|e nor' 1Le e.teclttire
branches can constitutionallv assign to the juclicial
any duties but such as ale propetll' jnclicial, anci to
be perforured in a jutliciai rranner."

rncl that Congress cannot enlarge the right given b1'

the Constitrition in the section quotecl.

"-rts 're have ah'eadl seen, by tI,re express terms of
the Constitutiorr, the exercise of the juclicial porrer
is limitetl to 'cases' autl 'controvelsies,' Beyonil this
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it does not extencl, and unless it is asselted in a case
or contror-ersy within the meanirg oJ the Constitu-
tion. the norver to e-rercise it is norvhere conferred.

''iVhat,'then, tloes the Constitution mean in con-
ferring this judicial pol'er t'ith the right to- tleter.-
uine 'Eases' antl 'colti'oversies'? A 'case' 'ras tlefinecl
l-,r- lft'. Chief Justice -llu'shrll as enlll':rs the lead-
iris cese of )l arburu v. )Itttlisott,l Crrneh 137, 2 L. ed.

C0] to rc a suit in-stiiuterl accot'tling to the legtrlar
course of jrrrlici:rl procetlure. -\nd *hat nrore, if
lnvrhins. is mernt in the ttse of the telm 'contro'
veist'? "'Thnr quesriou Nas tlealt with bJ- JIr, Jus'
tice hielrl, at rhe circtrit. in the crse of Re Plcif c R.
Connrission, 3l Fec1. 2+1, 255. Of these telms that
leeruerf iustice snid:

"'Tbeltrtliclal article of the C'orrstilution mentions
cases all controversies' The telm "controveLsies,"
if tlistineLrishi'tble at allft'om "cflses," is so in thlt it
is less ciuplehensite tLir u lhe Iattet', lud irLc-lutles

oulr- civil 
^srrits of I tivil neitrle. Clttsltolttt t"

Gcor,titt,j Drtll. t:]1, {::ll, 1 L. s,i. 115, { tG; 1 Tucker's
Iil. t:ou. App. 1:J0, l'J l. E5 ciLses luti r:outrovetsies
;;; ir;[";iJ.d' ttre ilaiIL-', ul" li iigrruts l,r ought Lcfoi'e
the courts fol rletelminntion 1.r1' stlcIL I'egu)rtl pro'
(.eprljugs as fll'e eslrblislleil L,.v ]lrv ol custon for the
l,roteciioll ot' eltfot'tcuteut oI IigLrts, or the pl'eYe['
iior. 

"e,l.es., 
or ptttrishrueul of s'tougs. f\-henever

the chiru of I plr;t1'ulr'lnr the Couslirtltiolr.Irtrs, or
trezrties of the Uliiect States ttrkes such a form that
ilrc irLtlicill porret' is clpel,le of nt tiou ttpou it, then
it h:rs tueconie a crse. Tbe telm irnl'lies the exist-
elrce of l,r'eseut ot l)o;siUIe ntlret'se plrties, rrhose

cor,tenti6ns rle strLrurittetl to tlle coltl't fol ntljutlica'
tion."

lfusl:rat r'. Ltntterl Stale"s, 219 li. S. 316, 356,

357.

The case at bar is lot onl-v a case but a contro'

versl', antl in eithet' elelt the language of the Court

of Alipeals Act must Le helil to use the wotcl "case'r

I
4

fi
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iu the sense iu t'hich the Colstitution uses it in the

sectiou glauting the porver to Congless to enact that

Act.
T)re judicial pori'er is ol11' exercised in Ure deci-

-sion of case-q.

Pctrrtsylrttn[<L r' 1\'lteeling <t Ii' Britlge Co''13

Ilorv' 4:11.

in rvhich it is supr'eme oi'er tll'e legislatir-e pou-er"

Liritcrl Stnlcs t" Iiletn' 13 \\'a11' 12S'

As the actiol of the Unitetl States Court iu nat-

urali:etion r-ratters is jutlicial' and as Colgre'ss can'

not e\tend the jutlicial porvel be1'ond the right given

by the Col-stitutiou s'hich extencls olly to ca-ses antl

controlersie-q, antl as the ttoltl "case') inclutles a con'

trover'-sy, ancl as this court is givel jurisdictlon.by

the Coult of --lppeals Act iu cases iu the LTuitetl

States District Court of llarr-aii, as s'ell as in oUrer

district courts, there can be uo cluestiol but rvhat the

T)oIIa tase is nn ill-con-sitler"eil tlecision ancl that this

corut has julistliction. The Supr"erue Court of the

Unitetl States, indeed, seems to hale goue Lrel'ond

this, for altirough the court itt Jolnnnessut' u' United

Stnles, ubi supra, refLaius from decidiug tlre ques-

tiou rrhether an action rvouiil lie unrler Section 1ir

of ttre Act of 1906 to caucel a judguent of natulaliza-

tion, n-here the Uuiteil States had appeared antl liti-
gatetl the question, the citation in the opinion by llr'
iustice Ilotmes of Blacli on Judgrnent, Section 534a'

whic)r lays rlos'n the rule that if the United States

appears aurl litigates a question in a case it is for-

ever estopl
t'elelsal or r

that court.

ft is iltl
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by stipulati
mited on 1l

cases are co
colelilg )ror
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ever estopped by the juclgment, unless it procures its
Ieversal on appeal, strongly indicates the opinion of
that court.

It is immaterial in the consideration of this case

ri'hether the revien'is lly appeal or ltit of error, as,

by stipulation, case No. 2839 is to be heartl and aleter-

miletl on the printecl recoril il this cause, and the

cases are consolitlated for hearing antl one brief flIe[l
covering both cases.

II.

TIIE ACT OF JL:NE 29, 1906, EST.{BLISEES A
INIFOR}I RULE OF NATURAI,IZATION, AND
THAT RULE IS NOT CONTROLIED OR }IODI-
FIED BY SECTION 2T69.

(a) The constitttttonal grant of potcer, the title ol

the Act ttnd its scope slttttc tiLttt it is u cr'tttLyictc ttitd

exclttsit'e rule, sate in definttely e.rceptetl cases, for
not urali.:tttion.

The Constitution of the Unitecl State-r provides,

Article I, Section 8 :

"The Congress shall have Power x * *

"To estaElish an uniform Rr.rle of \zrturaliza-
tion***

"To make all Lavs rrhich shall be necessary and
proper for calrying into Execution the foregolng
Iorvet's, * * x

Congress exercisetl thi.\ pol\'ef in the first Con-

gress, in its secontl session. anrl passetl the Act of
Ilzrrch 26, 1790 (1 Stat. L. 103), eutitletl:
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"An Act to esttrblish an uniforu lule of naturali
zrtior." Tlrir -\ct \\'irs l'elleitle(1 l"'1' a lilie ^\ct.\-\ith
e like tiile iu Li9i, rurl thrLt b1' the -\ct o[ AI'r'IL rl'
tS0l r-.) Stit1. L. 153), rtbich iu tttt'u rv;ts eutllled:'";r,i--r.t io .-"tatilih an nnifolrr rule of uaturnl-
ir"iio".;i- 

-trtis 
in tur'n becztue Title XXX of the

h-.iii",l Stirtutes of the Urritecl Stirtes, rrhiclr..com-

,l:r..J irr"'i,rriio.ru r',,1e of urtulirliz;ttiou rrr-rtiI t]re

;:,;.;s;;i llre -\tt of Jtnte 19' 1C0fi' l'Lieh pulpotts
io be r"utl is entitletl:

"-{u -\ct to estirblish a Bnr eau of Imurigr^rrtiou rrnd

xni"i:J)niio,r, ilr)(l to provirle for a uniform lule
i;;'"-irr; 

-;iiii'aliz,rtion of irliens t)u'oughout the

Unitecl Strites.''

'l'o rectrpi ttLl trie, t)'re Coii.iililti;li glants tc Col

gress the pos-er "To estalllisir itn unifot'rr RuIe of

Nrturalizttion." The r-alious *\cts of Congless

rvhich have exelciseil t)'ris porvel floni the Act of the

flrst Congless, llarcJr 26, 1790, hale Lreen altl hale

purporteti to be Acts "To establish an uniforur Bule

of Naturrrlizrrtiol." The Act of June 29, 1906, pur-

ports to be [\n erelcise of 1)re pori'er glnrlted by the

Constitutiol, aucl pulports to be au exhaustive ercr-

cise of that pon-er ancl is coruplete il itself'

As rvas stiil brv the Supreme Court of the United

States in coustruing an Act tleflning the jurisclictiou

of the Suprerne Court, rvhich julisdiction is granterl

by the Con'stitution :

"The Constitution and the larvs ale to be constmed
togethe::."

Dttroussetttt t. Ti rt'itetl Sf ote s, 6 Clanch 307'

Ald as l'as siricl by that coult iu the \Youg Iiim
Arli case :
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tl,o, js that tle Ir

,;;;::x#;: *:l:
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0e lx,ot?d,,, and in
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. ?he intent of Conotlat it had elacte.l-
tlon, cor-er.1o* ,1ra a,
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"The simple por-;er of the riational legislature-is to
nlesrribe a'uoifo.- ntle of naturrlization, antl the
ixelcise of this po'r,,;er exhattsts it, so far as it re-

spects the intlividual."
Unitcrl Strttes t.\|'ottg Kin Ark, ubi supra, p'

703.

It is also a rvell settlecl r'ule that al Act is to be

constmed trs a l'ho1e antl every part of it considered

in olrlel to flnt1 its scope ancl pllr'pose.

This Act appeal's to be a corrplete Act' It pro-

vicles in Section ll for exclusive jurisdiction of natur-

aliziue aliens, iu Section 4,

"that rtn z-.lietr rra1'be athuitteil to become a citizen
oi the Unitetl States in the folos-ing ntarirer, dtlrl
not ot lte r rc isc r"

l'hich is follol-ecl b1'flr-e palirgraphs presclibing the

conclitio n-s ol :rtltn issioit. a tuoirg rviricir. ill 1)i\ r itsi'apli

trvo, is thrt the petitic'n shall set forth

"ever'.v fitct uatelial to hi-s rrzltr'rralizittiotL and re-

quireil to be pi'or-ctl rtporr tLre finz-rl heirling of his ap-

plicrrtiott."

nltl b1- Section 27 the foln of this petitiotl is given,

contaitiirg the allegtrtions rvhich Congress believetl

s-ele "tnttet'ia.l to his natulalizatiol ancl recluilecl to

be provetl," ancl in this there is nothing rvith refer-

ence to color ol race.

The intent of Congre'"s to enact a unifolm r.rle, antl

that it hatl enactecl a tuiform luie, for naturaliza-

tion, cor-ering the errtire subject antl eleti giving to
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the rules anrl r'egulations the folce of 1as', has been

lecognized.
In re Bre f o,217 Fetl. 131'

(b) ?/ic utrcltealatl scctictns of Title f-Y-Y 1;r'o'

t-ide for tltc nuturrLli:rrtiott of ccLsc.< c'r:ccptcd front
the uni fornt, lcr tr,.

An exauitrat.ion of the sectiolts of Title XXX of
the Rer-i,.et1 Lari--s of the tlnite<l -states,, not e\pres-\-

11'r'epealecl by Sectiorr lt'l of the.\ct of June 1C, 1906,

siron, nothiug inconsi,"tent t'ith this lierv.' Section

2166, t'hich is r reenacturent of the Act of Jnl1- 17,

1862, pror-ides fol the arLuission of an exceptiotal
class, laruely, holor'iti.riy tiisrhalgetl soitliers,, t'ith-
out previous cleclalirtioit. Section 21(i9 is limited iu
its application to the Title, of rvhich it is a part.
Section 2170, uot eripressl)' repealecl, is furtcltts
olrtcio, as its proli-sions are cor-eletl 1t1, the natttral-
ization act of June 29. 1906, Sections 4 ancl 10. Sec-

tion 2171 ruerely folbids the naturalizatiou of alieu
enerries, except in certain instairces, an instauce the
impossibility of rvhicir shoultl hale lecl to the repeai
or modification of Ure section; aud Sectiou 2174

makes au exception in the case of alien seamell or1

merchant yessels ancl autholizes theil atlmission
after three ;.ears' service rvith good coucluct, a'ncl cle-

clares them to be citizens so far as the uerchaut sel-

vice is concerned after three I'ea::s antl entitlecl to
protection aftel the declaratiot of iutention.

Although the decision by Judge fYarcl in a case in
the Circuit Court for the Southern Distlict of Nerv

Yolli ua;, Le

iou il a case
quotation:

"Although
pellecl ta l.ioti
ruention of S
the atluissiot,
gress mnst hr
r-la ss of I lielr.
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. an installce tlre
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rrtention.

r-alcl in a case in
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oo

York may be tlot},tful larv, the lang'uage of his opin-

ion in a case alising untler Section 2166 is s'orthy of

quotation :

"Althor.rgh the general act of 1906 expressly re-
uealccl r-ar'"ious proi'isiorrs of existing lan-, it made no
inention of Section 116G, rrhich speci:rI}1' regulated
lhe arlmissjon oli houomLr)1- rlisc'hrirgerl solrliers' Con-
gless Lrlst hnve itrtcurle,l thrrt the lrlmission of this
!l,rss of llierrs slctrlrl cotttiurte to Le regrrlnterl b1' Sec-

tion 2166. I tlo lot thinli the trvo acts irrecon-
, il;rL,lc, arrrl trorh sLottl,l Lre gir-erl eftect irs fnr ns p-os-

siL)e.'Congle.s prol,nbl.r" iogrrlrletl houot'alrl]' rlis-

chargetl soliliers is i'r special cl:tss, lts to rrhorrr pre-
cautions genet'itlly lleceaiszlr.r rr.el'e lrot leqnirerl' This
ri'oulcl be-urrtulai as io applicaltts s'ho hatl acturrlly
beeen in the set'r'ice of the I'niterl Stiltes and rs to
rrhose gcoc[ c]rilr':lcter ti]e officet'-s of tLe frniteil Strrtes

hr,-l certi ficcl."
In rc Loitus,16.l letl. 1002.

.\rr11 tlris Iiinguaee hrrs ltcett adopted rrith allpror-al

L1- Jutlge Olr' in the \Yestern Di-strict of Perrnsyl-

lania.
Itt t'c LciclLturt.2ll Fet1. 6Sl.

So f :r t' as tlte iirr',' of these cases is couceruetl, the

viel\- tillien b1- the Cilctit Court of .\ppezrls of the

ni-ghth Circuit ri-oultl seem to be the collect one, a)-

though that applies to tire alliet-t ctrse of solcliel's, to

l'hich l'e rvill latel lefer', itr holcling tLrrt a right is

glirntetl to these exceptetl classes, but subject to all

the lcstt'ictions fol atlliission imposetl ll1' tbe uni'

f oru rrle laitl clorrl in the statute of June 29, 1906,

the coult sai'ing of that Act' 
,
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"The Ianguage thele emplol-ed is comprehensile
and emphatic. A 'uniforu rnle' is irrovided. 'An
alien' ruay be aduritte<l to citizenship iu the uanuer
presclibed,'aut-[ not ot]rerrvise.'

r'A s'ise public policy urlclollbte(lly inspirerl the
enactment of this ltl'. Its lntetrt, gathered fl"orn
t)re uuanbiguons language eurplo1"et1, subjects all
aliens to a ptrblic, tlrastic, aIrtl tholough esarrina-
tion touching their qualiflcations for citizensirip Ie-
fore that priceless boon is confellecl lrpon them. It
is not our pror-ince to thri'rrt this pul:1ic polic.v b."*

rea<ling unl-arlantetl or donlitful exceptiotls i:rto the
act."

t'irilcrl Sfntcs t'. Petcrsrtn, ubi supla,.p.291.

This lierr is eruphitsizetl bl a uurrrbel of tlecisious

l.hich hold that s'here thele is all expl'ess tlirectiotr

of sorlre unrepea)ecl section of Title XX\, as, for ill-
stance. that oue l-itness -shall I,'e sufficietrt, that com-

mantl uust l-.e follol'ed, antl that the unifonn rrle
does not appl;'to the specially e\cepted ca.ses still
pror-itlecl in that Title.

In rc Tancrcl.,227 Fetl. 329.

In rc LrLftns, tbi supra.

Unitcd,-(latcs t'. Lengycl,220 Fetl. 720.

Irt re Sterbuck,22{ Ied. 1012. _ 
{

(c) Scr:tiort,2169 in tcrttts is u1tplie:able to the et
ce1ttetl coscs of Title XXX, antl not to the unifornt
Iaru prorirlerl by the -lct of June 29, 1906,

Thele is nothing in Section 2169 of the Bevisecl

Lat-s r.hich either in telms or in spirit makes it ap-

plicable to the Act of June 29, 1906, s'hich carries
out the constitutional provisiou of establishing a

uniform rule. Section 2169 in telms merely tleclares

the applicalilit
certain cla,sses
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the applicabilitv of the provisions of Title XXX to

certain classes of aliens. There is non-here in the

Iarvs of the Unitedt States anl' rleclaration that a Jap-

anese shall not be aclmittetl to citizenship, nor is

there any existing tleclaration from l-hich this can

be rlirectll- inferretl. It has been infen'ecl from the

fact tirat Congress oatle the provisions of the Title
in legalcl to rraturalization apply speciflcalll- "to
aliens being free l'hite persoDs anc'[ to aliens of Af-
rican nativitl' ancl to pelsons of African clescent."

There is nothing in this erpression l'hich is neces-

snrily' restrictive; it is on11- inferentialll- so. As a
mattel of fact, rvirelt the Rer-isecl Larrs s'ere passed

in 1873 the section reacl :

"Sec. 2169. The plolisions of thi's Titie shall
appll' to aliens of Afi'ican nativitl' and to pelsons of
-{.f licirn t-lescent,"

rrhich at be,st is all enlalging aucl not restrictir-e clec-

laration that persons coming s-ithin these clefiniitons

rre etttitletl to rtaturrrlizzrtion, applrrently tirought

necessar'1- since thel' rr'et'e formerll' erpressly ex-

clurletl rtriclel Acts ri'hicl,r plor-itletl specificall1' l'hat
a,liens s'ele eligilrle to nzrturalizatiolt. fn the Act

to cot,r'pct et't'ot's tLe n'orr1s ("beilrg fl'eo rvhite per-

sons antl to ailens") are inselterl antl the provisiou

left as it stantls at pleserrt. No algumerrt can be

tlrzrm f rom the languirge usetl to shol' that the in-

tention of Cotigress b1' this anent-llueut rras to
restrict nattralization to free s-hite persons. The

argrment rrhich has been r.Lsec-l to sustain that theor;'
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is not rh'arvtr florr the langnage, but frorn the pre-

vious Iir-tor'1' of iegislation ; Lut the prelious histor-v

of all tLre lesi-slation rvas that the tleclaratiou l-as
founrl not in Ilrahius the Act applicable to certain
persorls, but pr'olitling "air nliforru rule of latural-
izatiorr" tbat "oiry alien, bcinr,l a lrec u:ltitc perscttt"

might be natrtralizetl. anrl not rr aliiug arll' pror-isiotr

for the naturalization of anl'aiien s'ho is not a flce
ri'hite per-son. That this l'trs the r-ierv of Congress,

and that it tlought affirmrrtile legislttion lYas Dec'

es-qalJ* tc exclutle the Chinese frorn citizenship, is

shori-n bv Congless passirrg tire,\ct of }Ia1'6. 1SS2,

l')rich pror'ltles :

"Sec. 14, That hereafter no State coul't ol coult
of the Lritetl -qtetes shall atluit Chinese to citizen-
ship; an<l all la(s in conflict tcith tltis oct nre hercby
,"cpaalcd.::

To hot<l thirt Seclion 2169 is a re'striction on Ure Act
of June :9, 1906, rvhich prolitles fol a "uniform rrle
fol' llre nfl1ur'{rliz:rtion of aljerrs." reqttit'es lrot only

the infereuce of a prohibition of the ratul'alization
of other than free l'hite persons anci those of Afr:i
can natir-ity or clescent from I'orcls rvhich contain uo

such prohibition, but also to malie a section l'hich
rleclares that ''flre procisiotts of tltis Title slnll
ap1tl.t1" to a lestricted class of aliens, tleclare that
tb.e p"otisions of the Act of Jltne 29,1906, sha1l apply
o41y to tire saue restrictetl class of aliers; rot orly
conlerts that rrhich is in terms alr exteDsion of the

mearing of the Act into a restriction, but also in-
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corporates into a general lav, purporting to cohtain

the entire uniform antl general lule for naturaliza-
tion, a provision l'hich is in, antl restricted in terms
to, a title in another Act, r';hich Act ancl s-hich title
hirve not been repealed. The more reasonable sup-

position is that Congress intentletl to 1'etain Section

2169:rs a limitrrtion orr the speciall1' exceptecl classes

pror-itletl for in the unlepealetl sectiols in Title
XIX, ancl that the general rule plor-iclecl for in the

Act of Jrrne 29, I906, appliec-l to all other aliens antl
\'as not to iie lestrictetl, exceptilrg as plovitletl itr
thrrt :\ct. These conclusion,s. r-lras-n from the gen'

errrl scope of the Act, are reinforcetl b1' the expl'ess

language of the Act of Jnne 29, 1906, l-hich tleclares,

iri the larrguir*ce contaitetl in the plelious generi-Il

Act.

';Sec. J. Th:rf irr aliett rllay he nrlntitterl to become
r t'itizen of the l-nited States in the follori-ing men'
rrel irrrtl ttot of lt cr tc tsc."

antl theu ploceetls to pror-icle fol n11 tbe collclitions of

arlnrission arrd fol a petition settiug folth "c rety fact
tnrttcrial trt lLls nrLturulitutton antl rcquired to bc

1n o rci ,'' iutl thetr giles a form fot' the petition l-hich
contrrirr-s no fact sbol-ing that the applictrut is a free

l-hite person ol thtrt he is of Aflican nativitl' or

Af rican clescent.

(d) Tltc histot'y of ,-\e ctiott 216.9 unrl subsequetft

lellislation end dccision is ittcottststant rcith the rierc
tltut it is rt rcst rictirtr. on the ge eral terms of tlte
Act af June 29 , 1906.



In another palt of ,012. Uri., l'e shail ileal rvith
the tleci-sions constr.uilg Section 2169. ancl -shol', as
l-e thinl;, tliat ler;. llttle airl can le rlrari.rr from
these rrumerous clecisions on the pciut irr questiol.
and that in f;rct, rvit)r conspicuous exceptions, therl'
are no nol'e cr.erlitahle to the jutliciarl- t)ran is tle
larv it-self to Corgress. The pr.ir-ilege of naturalizir-
tiou is one ri'hich has been saitl b1- the coults and bv
statesuen to be a pr.ir-ileee l-hich ,trlet,ica has
sought to extend to i:lmigr"ants fr"oru other tations
in a frieut111'nnd a generous spirit I antl yet Amelicil
has ha<l on ler stirtute boolis since 1SI;. if the rleci-
siols l'hi..h aililrl tlrt Scr:tiou llii9 i:: I'csllucti.;o cf
th Act of Juue lC. 1906. are ,"cuu11, a pr.oi'isiorr l-hich
has no rueanirrg :rccorrlirrg to the ortlinarl, accepta-
tiou of larguage anrl rrhich is ilsusceptible of all,
satisfactor';'judicial constr.uctiou. It has been hekl
that the term is to be interpleterl in the light of its
flrst eiractment in 1790, antl again that it is to be
constnter'l, as the ]earuecl judge con-stmeil it in this
case, in t)re lig)rt of the comuon antl popular mean-
ing at the time of its incorporatiou in the pre,sent
form in Title XXX of the Revisert Statutes, and
neither liue of cleci-sion has cousirlet.etl the nar,lied
change of largrrage bets'een the original Act, rrhich
limitecl naturalization to free l'hite persons, ancl the
language of Section 2169, l'hich inserterl those rvord.s
in the prorision ri'hich has been heid to be sufffcient
to admit any alien of any color ancl race in 1874 ancl
1875.
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In re Ah Chottg,2 Feil. 733.

Lrnitetl Stote s 'u^. Bnlsuro' 180 Fed. 694.

Dou: r. Unitetl Btotes, 226 Fed. 145.

In re Al;lruy litrllnar )Iozttrntl ar, 237 Fecl. 115'

Jf tle rrrIrrrliization of nlieus'rt'as restrictprl to
free l'hite persons antl those of Africrrn nativity arid

rlescent aftel the passilge of the auenclatory Act of
1575, thet betl'eerr 1874 antl 1875 it rroulcl be re-

stlictetl to those of Africzrn nativity or tlesceut, rvhich

is incredible. The tmth of the uattel is that Con-

gless at that tilre s'as uot s'illing to pI:rce itself on

recortl as to rvhat aliens it l'oulcl at'lurit to citizen-

ship antl l-hzrt it \-ou1d not, althoug)r perhaps har'-

ing the Chinese iri uintl, atitl the courts, rvith the

rising ticle of plejucllce, har-e corrstr'netl the iangtizrge

of the statute, not in the iight that snrroultletl its
enactrlrerrt. Lrut il the light of a prejutlice s'hic)r, as

to the Jirpirnese at letst, tlicl not exi'*t at the tine of

the prrssirge of tlte .qtxtute.

,-\s l-e hirr-e ali'ettl1- saitl, tLat Corrgress itself ancl

t)rose plouoting the anti-Chinese propagantlt tlis-

tlustell t)-re liugu:rge is shol-n l-r1't),re enactmcnt of

the li1lr-of lla;- 6, 1SSl. 1\-e shall shorv also th:rt the

telur "flee rvhite pelsons" ha's beeu construecl in
sorDe cases to ct'eate a tlistinctiort of lnce, in others a

rlistiuction of color', in still othels rr tlistinction of

loctrlity, arrtl hele ngtrin rvith no tgleettrelt as to 1o-

calitl'; arxl that tLis rrits the contlition of the larr

rvhen the r\ct of Jrttte 29, 1906, 1rils passed. Is it
leasonable to suppo-se tliat Colgless at that time,
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just after the Japane-se-Rus,sian l'ar anil the treaty
of Polt-suouth) at the lerJ'clest of the rvave of .Tap-

anese ald Aruelicau fliendship, r'oulcl hale enactecl
a lal, intentlilg to affront one of the lrost seusitile,
l'arlihe autl progressive nations on the firce of the
earth L5' tleclariug that its meurbers \rel'e rot flt fol'
Americirn citizeuship. irncl is it Dot eqnall)' ilcouceir'-
able thrt L-ongress in 1906 tlorlgetl the issue? It is
only necessaly to refer to the lecent cleLates in Con-

gre-qs on the passage of the Iurniglrrtion Bi1l, rvheu

it x'as agrrin antl again tleclrrrerl in Congress that
there rvas uo ilteution to tliscliminate agr-rinst Jnp-
aircic iliiiiiig::ritiol, aiirl thc ilo,.t -si-ririloiis cil'ur'is
rvere natle to !resel'\'e the bill fi"our url' appearilnce
of offense to Japau.

(e) :l'lte dcciled cases in. tlrc Fetleral courts, ap-

T.tearittg to so ltoltl, tlo ttat itt ftLct ltold Sectiott, 2169

a1tplicable to tlte Act of June 29, 1906, untl thc cascs

citerl to this point are rtot tlecisire of it.

Let us briefly erauine Ure cases in r'hich it ap-

pears to be heltl that Section 2169 is a restriction on

the Act of June 29, 1906, ancl here it is irupoltant to
obserr-e that all the cases treat the question as one

of an implied repeal of t)rat section, s'hereas the true
questiou is rvhether the Act is uot rvhat it purpotts
to be, the unifolm anal couplete rule provided. by tire
Constitution for the oltlinary case of laturalization,
and *-hether, if it be suc:.h a uniform antl complete

rule as Ure Constitutiou conteurplaterl, Section 2169

$'oulal apply.
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The cpLcstion of thc repeal of that sectiou first
alose in Bcss/r o t. Linltetl Bfnfes, 178 Fet1. 215, nhere
a Japrrnese petitionecl, not uncler the Act of June 29,
1906, but under. the Act of Juil'26, 189+. Ile n'as
thelefole one of the exceptecl cli1sses. There can
be no doubt that the Act of Jull'26, 1S9,1, at the time
of its prrsszrge rvrrs limitetl bi' Section 2169, ancl the
olll- cluestiol rvhich coukl arise l-zrs rrhethel the see-

tion l'zrs iurplieclI1' repealecl b1- tlie -{ct of June 2g,
190[i, nuil coucer.niug t]ris the coult sir1. :

t'J31' this legislation a lle\r ilu(I complete s1-steu of
naturllizrrtion r\-i1s adol)ted, rrlI oi tl_re rletzrils of
rrhich togetirer s'ith the uethorl of procec'lur,e, ancl
the courts htrving jrtr.isclictiou of it, rrele set forth
tr ut'[ designrttetl, irutl all acts (]t. ltalts of ircts iucon-
-sisteut l-ith or lepuguztrrt to its ll.olisious 1\.ere re.
pealetl. LL SectioD 16 of t]_rrrt act is fouud an ex-
liress repezrl of Sections 2lU;, 11G7, !16S, arxl 2L73 of.
the ll-"r-isecl Stnrrtes ( Ii. S. C'ollr]). So. Supp. 1 .900,
p. f.i-q ) . Thesc repealeil sectiorrs :u.e all irrchLiletl in
ll'itle;J0 of s:ric1 Revisetl Sti-rtutes. and tleuotrstrate
l,er orr,l rlorr Ut 1 Lrr t tbe ('ongr.ess cri i.ef rrl l1- {.oll}iilere(l
rrli of the p}'orisio]ls of that title. a1rrl thirt it iutentlecl
TII;rt tlle llrrr'el,oalo'l sectiorrs tLpr.eof shorrl,l slill re-
rurzrirL in folce. Among tirose unlepeirlerl is Section
:)169, rrhich n'e thus flncl to be vilturrlll- r,e,erracted,
rut'[ clec]ller1 to be one of the ntles urrler l-hich
futrLle natnlir I izi'rtions ale to |e contlucterl. Another
p:'rlt of that titie not r.epealetl is Section 2106, rvhich
relltes to zrlieirs l'Lo hlr-e erLlisterl iu the :rrrnies of
the lirLiterl States, arrrl pror-itles thirt, au trlietr, of
tlte agc of 2l re:u'-s antl upx-u'il. s'ho htrs enlisterl, ol
nirl enlist, il the alliies of the t:nitei'l States, anrl
has beel, or m irt- be thele:rfter. Lrolor'rtble tlisch:rrgeil,
sh:rl1 be :rtlu.itterl to become a citizen of the Uniterl
Strtes, upon his petitiou, uncler cer,trrin conclitions
theleil ueritiotretl. ?his sectiou is cSrite similzrr to
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the Act of 1S9{, provitling for the naturaiization of
aliens sdo have enlisterl in the naq'-the act untlel
rrhich the appellant applietl-rvhich lzrst'nrentionetl
act is also left in full lorce ancl effect b1'the Act of
June 29, 1906.

"In the light of this legislation, s\orving as it tloes
the plain inlention of the lzrrr-naklng porver, must
not the courts, uncler the usual rules of construction,
ho1c1 that Section 2169 of the Rei'iset-l Stttutes re-
stlicts the prolisions of the enactments atithorizing
l lieus x"ho' hm'e enlistetl iu the nlrl'. lurl in the
l rrx]-, to ]ue rrlnrltterl ils ( itizeus of the Jniterl
Strtes ?"

Besslto t'. Linitetl Stutes, ubi supra.

L:nitetl States t', BalscLt'o, ubi supra, cornes a little
neirret' in its lalguage, Lrut in thr-rt case the orclel

atlurittilg a P:rrsee was affilltetl, aut1 rvhirt is saitl

on t)re cpestiou of the iurpliecl r'epea1 of Sectiol 2169

is ol.iifcr tlictrLttt. It is assunecl thrrt the Act of Jttne

20, 1906, is a pzrrt of Title \X\ of the Eevised

StntLrte-i of tlie Lrnitetl States. The recluireuent as

to the allegrrtiorts of the petitioli is lot refelrecl to

antl l'hrrt is slitl abortt color in the tleclirration of

intentiorr over'looks the rerluirement that color

shouttl Ie shol'n ":ts n visil-ile tlistinctile n ark" to
itlerrtifl- the petitioler for rltrtnlalization, autl that

tire colol is not lecpiletl to Le set forth in the peti
tion as a uratelial fact.

In rc Al ret to, 198 Fetl. 633, mel'e1;' cites Lilifed
Stutes r. BtLlsLLt'o:rs authoritl'to the poiut.

Sutruing u1l these cases, the Bessho case tlecicles

nothlng irr legirrcl to the Act of Jnue 29, 1900. It
de:r1s l'ith the liniltntiou ou the er;ceptecl clzrsses, antl
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the Act of JuIy 26, 1894, s"hich is said to be similar to
Section 2166, l.hich is not repealecl, antl, being a part
of the title, rvould be controllerl by Section 2169.
S''hat is saitl in the Balsaro case is clictum, ancl
clictrim of the hastl' ancl ill-corrsicleletl sort; anrl
Thonrpson, District Jutlge, in the Alr-erto case does

not er-en discuss the point ancl simpll' cites the rlic-
tum in the Brrlsalo case as decisive. It might be

arlilerl of the Alvelto case that the petitioner in that
cirse relied on the Act of July 26, 189+, irnrl sought to
bring himself l'ithin the excepted classes. The pe-

titioner also clzrimetl tuder Sestion 30 of the Act of
June 29, 1906.

It might be rvell to'aclcl that,Li lc Alrerto is itcon-
sistent witb the oplliorr of Attome)' (leneral Bolo-
parte, July 10, 190S, s'ith the decisior,r of IIr. Jus-
tice Goukl, of t)re Supreme Coult of the District of
e olunrbia, Deceuber iJ, 19i5, Itt rc )lr.trt ico Lopez,
frou ll'hich no appe:1l rvas t:rlien liy the Department
of Justice on the grouutl, iu pirlt, that iu the Alverto
case the applicatt hzrcl rrot shos:r hiuself to be a
lesirleut at all, and also rvith the rlecision of the
Ieamecl Jutlge belorr, llzrrcl,r 25, 1916, ou the petitiou
of llalcus Solis. Jnclge l-aughan, of the saiDe coult,
has since tzriien an opposite lierv in the case of
Ocampo, decirletl Decembel 80, 1916, ancl also Dis-
tlict Jurlge Hantl in the Sonthern D istlict of Nelr
York lrr re LrLmpitoe,232 Fed. 3S2.

(t) The related ceses in, tltis cotLrt tre inconsist-
ent uitlt Sectlon 2169 being applicable to thc Act of
June 29, 7906,
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Thele are tl'o cn-ses irt rvhich this point cr.Dre ulol'e

or less intitlentall;' bs16.. this coult. Iu the llotlieli
case the coult h:rc1 leesotr to cotstr'ue the Act of Jtue
29, 1106, ald rleteltrilett that it \\'as i1 ulliIorru Act
anil iruillierlll' repealetl ihat sectiou of the Olgrnic
Act of the Telritorl' of Iltrvaii, the.!ct of Aplil 30,

1900, s-hich plovitletl thitt itliens l'hc hrtl re-sitletl fol
flr-e 1-eals iu Ilirl'irii coultl be rtr.tulirIizecl t';ithcnt
the preliniuar'3' tleclirratiol of inteltiou, autl thc

corut saitl:

''But l'e thinli tlti'rt, i:r tlte ltt eselt ca-cer tlle iDteu'
tiot of Congt"ess to lepeal tlie special lirl'is uani'
fest. The title of the act is int-licatir-e of the ptrr-
oose to cs1;rl'lislr n tttiifot'ttt tttle ol tlittttt ltjizatiott
ibrorr;;Loirt tlre ['rtiierl Slttes. TLe tet ttrs of cc(lio]l
4 esplicitll' plor-it1e that naturirlizatior camrot I:e
Iad otberriis! thnn b1' flrst ittitliing n tleclaration of
intentiou t\i'o J'eaL's plior to atlrrission, antl the le-
lrenliilg secijori oI tLc a(t e-\l)lesslr-t'e1,eals rll acrs
it narit= of ll('ls ilr(orlsisteut rtill-r or tcpttgrnttt to
ils irlor'lsioir. The specia'l a.tt tlisperlsiirg riith t]re
cletlilaliorr of inletrtiorr ilr t]-re Ter'r'itor'3-of llarmii
tas clearlf incolsisteut rrith Section 4 of the Act
of June 29, 190C. There is no reasoll to presurue
that iir enactilg the I:rter star.ute Cougress itrteltled
to nnlie any qrecial provision fol the ratur:lIiza1-
tion of resitietts of llas'aii. They s-ere not a dis-
tirct clrrss of resi,-leuts of the United States. There
rras no leason for bestorvuig special prilileges upoll
thcDr, :rs iir 1he case of rlisc)rnr'getl soldiers and sea-

men. llrtl lLel ri e::e ntltler uo disaLrilitv to ual;e tlec-
lalltions of ibeir inleltion to becorue citizeus. fI-e
think the intentiol r-as to atlopt a nerv scheme of
Drocedrrre iu rratulalization, lud to rrralie it utrifot trt
ihloughorrt the United States, antl to plorirle for lo
excel,iior as to arrv l,ol'tio[ ol scc'i ion of the geo-

graphical telr'itor';'suLject to the nuthority gir-eu 1o
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In otherwords, that frautl or iliegality must be
shos.n. This court spealis of the Act of June 29,
1906, in contrast to the Revisecl Statntes, as "the
netv law."

Linitetl States r. Rockteschell, 208 Fed.530.

(g) A conparisott of tlLe legislation in. refet'ettce

to inntigrtttiott, incltLtlittg tlrc recent Act, sltotos th,ctt

tlLe policy of Congress is to exclutle un(lesb'oble citi'
tctts trfu(l the Chinese, untl tlLQt Con,gress lttLs itttl.ns-

triously refrcti.neLl frcnt uny octiott Ttlacing or tend'
ing to plucc the Jupahesc i.tt tltc sante class xlith tlle
Chirtese.

Iuruigratiou prececles natruz-I1iz.ltioll in natural
antl logical oltler. The siltlre leilsolrs rrhich rroultl
tenrl to restrict one operate on the other.

1rp to tlie tine of t)re adoption of the Bevisecl

Stzrltrtes, b1' tt'etrties antl stirtutes, the irnurigrtrtion
of aliens hirrl beet encourirgetl, rrith orte eliception,

the zrlien.\ct of Jrure 25, 179S, rvhich rrirs largely in-

stmmeltal iu sri-eeping the Fec-ler:rls florn office antl
blinging in the Republicirn atlninistr'zrtion of Jeffer-

so1r. 'Ihzrt Act "has evet' siuce beelr the subject of
urrivelsal cotrtleunation" (IL', Justice lieltl in ,Foag

\tLc Ting r. Liniterl Stnf es, ubi supra).

Sirrce the passilge of the Revisetl Ltrvs, various

Acts har-e lirnitetl imrliglatiorr, flnal11- culminating
iu the Act of February;, 1917. The errr'liest, that
of }Iarch 3, 1875 (18 Stat. li', p. 477), is a limitation
ou the irnportation of l'omen for imlrolal purposes,

tlie supplf ing of coolie ltrbor, antl the entrirnce of
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alie[ persotls ilrriler seute]lce fol feloniorts cLimes

otller tllrllI Pirlitical '

B"v the -\ct of August 3, 1382 (12 Stat. L', p' 21'1),

cour-icts. ltttiirtics, itliots or per'-\olls unable to tirke

cale of thertr-"elr-es s'er"e forbidtlel atlmissiou'

131' the Act of Febluai'1' 16, 188; (2:3 Stat' L', p'

1332), anelilecl riebrual'J' 2jl, 1SS7 (2{ Stat' L ' 
p'

414 ) , Congi'es-s Lelersetl tJre policl' of the t-uitetl

States, initi:rtetl b1' Plesident Lincoln tlulilg the

l-aL. anrl pt'ohilrited the introttrictiou of cotrtlttct

labor.

Bv the '\tt of lliti'ch 3. isgf (16 Stat' L', p' 10S-1),

there l'ele ltitletl to the pi'ohibite<l clils-ses) pallpel's'

lersol-q -sufiel ittg frour a loilthsome or tlilugelcus

coritagious tliseese, altl pelson-s rvho hatl beetr con-

r-ictecl of a fclony ol' other iltfrurous crime ol mistle'

Dreauor iuvollilg tnor'tl tulpitrttle, pul3-gamist-s, lntl
also assistecl iutuigrirnts.

81'the -trct of lla.r'ch 3, 190i1 (::]l Stat. L., p' 121:l).

thele rrere atltletl epileptics) pel'sors rvho hacl been

insane rvit'Lil Iir-e years or s'ho hacl hatl tri-o or luole

attaclis, professioDal beggars, 11111ghi5{-s, pr"osti-

tutes, pr"ocutels, arrd those p::eliousl"r' tlepor'tetl'

A comprtrisott l'ith U-re rerluirenents fol' uatural-
izntion ilade in the Act of Jure 29, 1906, shos's that

Colgress had in uincl to esclucle frortr uatulaliza-
tion the sane classes n'ho s'ere deniecl achuissiol

uncler" the immigration 111', l'ith the exception of

those su{fering frour physical iufirlrities, these re-

quiremeuts as against physical infrmities acquirecl

in this cottltlr
uraliztt!on.

An e-litlritt:t l
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itzrt. I.,., p.214),
uDable to talie
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(23 Stat. L., p.
21 Stat. I-.,., p.

of the Unitecl
oln thiring the
)lr of coDtr,z-rct

rrt. L., p. 103-1),
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in this country being not applicable in case of nat-

nralization.

.4.n examinetion of the lan-s in regartl to race ex-

chrsion shorrs that nu elous Chinese exclusion Acts

hzrr-e beeri passetl: llay G, 1832 (22 Sttrt' L., p.58),
Juli- 5, 1831 (23 Stat. L., p. 115), September'13, 1888

(2i Stat. L., p.476),Ilzrl- 5, 1892 (27 Stat. L.,p.25),
Nolenber 3, 189;3 (2S Strrt' tr.. p.7), Jurre 6, 1900

(:11 Stat. L., p. 5SS), )Iarch B, 1901 (31 Stat. L,., D.

1093), Aplil 29, 1901 (32 Stzrt. L., p' 176), and April
27, 190-1 (33 Stat. L.. p. 39+). The tro l:rtter ;\cts

extentl erchrsion to tbe islanti tell'itor'1'.urltlel the
juliscliction of the t-nited States, but tlo not forbiil
tho pilssilge f lonr otre islantl to iluothei ' irutl plovitle

for Chine-se labclels. other tbir.ll citizerls, obtaining

ir cr.i'tilicirte eise\\-hele tharr irt Iiirrvlii. Irt none of

these 1i111-s is ther'c lltl' r'efel'ence to trul' othel uzr-

tionrrlitl' thart Chinese.

Il Har'.'i'tii, L1' the joiut lesohrtiott of Jul-v 7, 1893

(ii{) Strrt. L., p. 751). fulther iuruiglation of Chinese

iuto the Hrs-rriia.l fslantls ri-rrs plohibitetl. ancl no

Chiirese rr.zts a.Ilo\-ed to eutel' the lirritetl St:rtes floru

the Ea,rvaiir.n f sh.ntls I autl b1' tLe Olgrrnlc -t\ct of

Aplil 30, 1900 (31 fitzrt. L.. p. 141), the Chinese

ri-ele lequilecl to ])i'oc'.u'e celtificates rurtlei'the rlct
of llrrf i, 1S02.

The .\ct of JI:rr ch :1, 1S9l , corumittetl to t]-re Com'

urissioner Genel'nl the enfolcemertt of the Chinese

sagll,sicu Act, rvliile the r\ct of llarch S, 1893, pro-

viclecl that it shoulcl not applJ to Chiiiese persons,
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and txe,:j(jth sectiorr of the Act of llarch B, 1903, con-
tains this provision ;

"Plor-iderl, That this Act shall not be construerl to
repeal. alter, or. amend existing larrs relating to the
imniglation, or.exclusion of Cllinese pelsolJor per-
sons of Chinese rlescent.,,

This s'as inser,terl il orrlel to pre-rerr.e those ltrrrs
from repeal (2{ Op. ,ltti,.-Geu. 706).

'rThe exi.stence of the earlier lal-s onlr- inc'licate-s
the specirl -solicitutle of the golernueut t-o liuit the
entrauce of Chine-se."

[';rilcd 
"efafc.q t.11'ottg 7-ou,22B L]. S. 67.

Itt rc Dotc,213 lretl. 1i55.

Thet'e is lto line in an1'-sttrttrte before or since 1375
l'hich r'n<licates an;' intention ou the pat"t of Con-
gress to put the Japanese into the class rrith im-
molal, insane and othel uutle-qirable immigrauts, or
to class the Japanese rrith the Chinese. \I'e hare
tracecl the coulse of legislation along t)rese trro par-
allel lines and entleavoretl to shol' that the legisla-
tive mintl I'an in each case in the same course, ancl
that there is no tr.ace of any intention to exclude
the Japalese frorn acluission o:: froil naturaliza-
tion.

The Supreme Court of Ure United States, in le-
'r'ierving the history of the immigration Acts, has
held that the purpose of applying these prohibitions
against the admission of aliens is to exclucle classes
(with the possible exceptiou of contract Iaborers)

rrho are untlr
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rvho are unclesirable as members of the community,

even if previously tlomiciletl in Ure Unitetl States.

Lapittu r, ll'i.lltams,232 U. S' 7S.

(Ir) ?'lis rierc is €nforce(l by thc etistitttt trc(ty
tt ith Japun,

Ii1-tle tleatl- titL .fitprtu of -\Ialch 91, lSDi (29

Strt. L., p. S49),

('the citizens ol sttbiects of eacL of tlie tl'o high con-
tracting parties shall hrle full libertl' to elter',
tlttr-el, ol reskle in any pnri of the telritolies of the
othcl coritri'rcting pnrtl', anrl shirll enjol' full rrncl
perfect plotectioii for theil pelsons iultl lxopert)'."

lnrl this rras heltl b1'the Supr'err e Coult of the

irnitell Sttrtes not to a1;p11' to au alien r'.-ho rvas zt

r):rupel' or 1i1;e11- to becorue a i)11blic thirrge, holtlirtg

"'i'hzrt Congless ntav erclutle aliens of a piutictlar
lrco 1'r'onr tjje {lnife,'l St:rtes: lllescribe the terms
:rrirl totrtlitiol'.s tpcu rvhich certiriir clirsses of aliens
IrlrI' (Or:0 lo lIis cottlrttl ":

1hc ri,.pell:rlt coruittg uutlel the lrrttel cIt-qs.

\-umaturya t'. Fislte r,189 lI' S. 86.

'Iiri:s tleirt-v is siilt ill folte, llnt irl;\pli1, 1911, a

ucl' treirt.t', tleirliug soleIy rvith conrlDelce autl nar"i'

grrtioD) \-as iregotiatetl. Dach treuty contuirts the

f rt rorctl ttqtiettt cltLusc.

)icthiug cotltl mole c1ea.r'11' shorv the tlistinctiotr
ruatle Letu-ecn Jal)a,llese ancl Chirtese as to natural-

i;ratiorr tlizrrr tlL:it the only linitrLtiolt orr the rights

of J[r]aue:je alien:; in this countr'1' uncler tl-ie treatl'
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of llarch 21, 1S95, is the stipulatiou that the rights
giren

"clo not in any ri':-ry afect the Ial-s, or"tlinatrces anrl
regtlations l'ith regarcl to tlade, the imurigr.atiorr
of lal:orels. police ancl public security l'hicliale in
force or rvhich urry hereafter ')._re enacietl iu either of
the trvo conntr"ies.''

Yantatoytt r. lrisher,lS9 Lr. S. 36.

n'hile the Cl-rinese tretrtl. of Dccerulrer 3, 1S94, pt o-
licled that Chinese

ceither 
-pet'uranently ol ternporaril.v r.esicling in flre

LTuited States, shnll har-e, for the pr.otection-of their
persons and -propert"v, all lights thilt ilr'e gilen b1,
tire lm's of the Uniteci Stirte-s to citizel_s of ihe ri oit
far-orecl natiou, e.rr'e21ittg the.rigltt to bccontc nat-
ural iie rl cit izcrt s,:'

This has been hekl in an opiniorr by hrlge llorlol.,
then District Judge, to lrake roitl, in connection l.ith
the Act of Congress of l-Iay 6, 1SS2, forbicltling flre
naturalization of Chine.ser a certilicate of uaturaiiza-
tion to a Chiuauran.

Irt. re Gae l{o1t, 71Fed. 271.

(i) The intntigration Act of Februory i, 7g7?, anrl
tlte circumstartces of its passege itt, Congress shou
th,e clectr inlentiort, of that bodg to ntake no clecl.ara-
tiotr. tltat Japanese are etcludetl front, naturaliza-
tion.. '

The immigration Act of February 5, 1g17, and its
discussion in Congress shorv that Cougr"ess has no
intention of placing the Japanese in a class rvith the

trhinese. TLi
its provision:
n'as tlone in rl
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Secretary of
De(eDber l;1.
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Chinese. That bill expressly excepts Japan from
its provisions by a territorial limitation, anil this
n'as rlone in iieference to the Japanese Government.
(See corresponclence betrveen Senator Phelan ancl
Secretary of Labor \Yilson, Congressional Recorcl,
Decernber 13, 1916, p. 266.) That bill, as it came
fron the Ilouse, r-hile maliing some small changes
in exclucled per.sons, particular.ll' those affiicted n ith
tuberculosis, rvas chiefll- ruarkecl by trvo atklitional
gtountls of exclusion: one, the provision for nhich
three presiclents of the Unitecl States hzril r-etoecl sim-
ilar Acts, the recpirement thrt aliens or-er sixteen
years of age, ph;'sically ctrpable of reatling, rrho can-
not rearl the English langtage or son).e other lan.
guage ol ilialect, shotlcl be exclurled, r-hich flnall1-
becane the ltrr'oler.the veto of President lfilson;
the ot)rer, the iLclusion in the exclurlerl classes of :

({lintlns antl 1;er.sols l'ho can rrot become eligible,.
untler esisting 1arv, to becorue citizens of the L'nitecl
Str"tes b1' rutulalizirtion, unless othelri-ise provirletl
for b1- existing agteeuents as to passports, or by
existing treaties, conr-ention-s, or. agleements or by
tleirties. conlentiors, or agreements tLirrt rnal- hele-
lftel be entet'etl iuto." ( Congressional Recorrl, p.
164. )

To this clturse the Japanese Ciovernment objectecl,
and the State Departmeut lequestetl the bill to be
amentled ( Colgressional Recorcl, Dec. 11, 1916, p.
165; anrl p. 235, Senator Loclge), and the bill rvas
nnrentlerI as fol]ol-s :

(( * )r 1? unless otherrvise provitlerl for by exist-
ing treaties, pe1'sons l'ho are natives of islands not
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nosse-ssed Lv tIe t-rriterl Stirtes rrljlceut to the Cott'

iineut of ^{.ia, sitrtrtc sorrlh of the t'rt'enlielh I'tit'irl-
iuilntit"A" nolth, rre-*t of the orre Litudletl altl sir-
tiett *eriaia" of iougitutle eztst fron Greetlvich, arx'[

,."tf, "f the terth pirtrllel of Iatitutte sott)r, ol rv)ro

^"u 
u oi it"" o t' iltl) (ou lltr')'. p::ot'inr'e' ot''lcpett'lct t''r'

sitrrrte orr 1Le Co:rtitterrt of .-\sia \\'esl of tlle ouc ]\Illl'
,tre,t t,tA terrlLt tuclitliau of lorrgitrule. east ,ftotl
Gleprru i, h altrl elst of the filtieth lrell'[lill) ol lo]lgl-

tiiau-.n.i]r"", Cireerl'ich altl south of the ilftietlt
ti^"-ri.i Li- l"iit,r,,te trot th, t-x.eirt tLrrt por'tio.n 

-uf
ieirl terr'itor'r' sitrrnte betrteell llle ffiiclLt i1lrt[ 1l]e

.iir,- ro,,t rt, rttet itljrtrs of lolgitrr'1e eitst froitr c t'eett-

ivi.i nrr,t llIe 1\\'ell i"\'-forl r't b nrr'l thir'15-eighlJr pttt'rt-
leis of latitutle loltir. iutl no aliel nori' iu anl' s-a1'

crchrdetl flont, ot' p'elcuteil fl'om entering, .t)re
f'liit.ii s.,i,"t'shirli l,e iitiurittetl io tLc rJrritcL

St ates. "

Nurlelotts iruielttlttteltts l'ele offeletl to this clnltse'

The southeltr seuato::s encletloretl to erclut'le immi-

gration of Negroes, particruiarly floru the \I'est In-

ities; tne rneurbers florn the Paciflc coast to escln<le

the Olientals. AI1 altlentlurents s'ere loterl tlol'tt 
'

ihe rrest uot roting ri'ith the south ou the Negro, anrl

the south not l.oti]lg rrith the rrest on the Asiatic'

There are frerpent tributes il the debate to the

Japanese natioD ; aruong others t)rat Japnn has cotr-

trol of thc Paciflc Ocean, is a great nar-al antl mili-

tary porver.. (Serator Galliuger', p' 285')

"As a matter of fact, I beliere that Japau is one-of

th.;;;[ii.1;;t as s'61I as one of the ryost lionrrful

"?""^ti.".. 
I recognize her great intelligeuce, I.rec-

osnize ller great efficiencv in $'hatel'er' \'all( or ul-

ii,ti,t^i llrS-ir..j' seek td ertet'" (Serator chau'
berlain, P.226.)
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"I have never claimed, neither rlo the people of
the Paciflc coast claim, that the Japanese are an
inferior race." ( Senator lYorks, p. 228.)

"The Japtrnese feel that they are equal; in fact,
they feel that they are our superiors, anrl in many
respects they are. They ar.e able, flt, thr.ifty, anrl
shle*-c'[." (Senator Lane, p. 231. )

"There are some 14,000,000 negroes in the South.
They are spreatling theuselves all oye]' the Unitecl
Stzrtes. Evelybocll' arlmits that the]' are an inferior
race to the Japanese.ii :i: ;.. 'r The Senate has torla5 trnrl yestertiay
voted tlom hirlf a tlozen ameurlDeDts to this bill to
cxclurle r)egroes from imuigrirtion into the Unitecl
Stirteir. Neithel the fnrlependlent Senatol florn t]re
State of Califolnia nor the Deruoclatic Serrator rvill
cl iu'e to say that t)re Jalri-rnese are inferio]r to ne-

.e,r'ocs. anrl 1-et s'e got no help. \\-e asliecl for breac-1,
anrl 1-ou gr1\'e us a stone. You are not rvilling to
vote to exclntle negro inruigratioD flolr the \Yest
Inclies."

"\'^,, -./.,,,'l ^,,^:-,,,'l .,- .'l .,,;t^ n,.rl r.:-.!. i,.14,r,r,

ticrrirl coruplic:rtions l-ith Jrrpzrn on a lace issrte
rbout the Jzrpnrrese, rrho ar'e a,s higirlr' cililizetl as

J'O1l Are.
l. )3 :l< >k

"The Jtpartese are not a lilce of brrlbzrriaus; thel'
nre rrot a lirce of r-eneereil nrerrlthel'at'e a f ilce of
pcopie rvho have prolen their altilitl' to stancl itr Ure
f lont lirl1is of cililization." (Settator lI-il1iams, pp.
3SS,3S9.)

Lr the coulse of the dcbate, thet'e ale flequent
stir-tenrents that 'fapanese ale ineligible to citizen-
slrip, but (pp. 231, 235) 0ongress crldcntly tlitl not
kttotc u'lrctlter tlte Jtpattese 'rerc c.t'clurletl or not.

Senator Loclge (p. 2:34) srritl:
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"The on15' c).rtruge from that bill rrhich l'as letoetl
tl,v-Flesitllnt \\'ilson ) \\'as []-Ie ilrscrtiorl of the l'ord
'Itirrtlrr s'-' tlir r tlu s aurl l)el sol)s l'Lo calr lroi l)c' olue

,f isibf" ,r-11{lcl' e.\isting lalv" T)re Itrlpose of 1lt:rt
ii^-. lo c..t',,,1e -tsiatic irlurigratiott' -\Iorrgols ltrrv-

irrg been hekl 1..r1'the conr'ts to be not eligible to ttrLt-

uralizatiou."

but he goes otr to sitl' that this folrrr of toLtls l'its

extreuell' offettsive to JiUlzlll. Seuatol' Nolris ptlsh-

ecl Selatol Lotlge n'it)r the r3re.*tiolr l'Jry Jzrpln ob-

jected to the lrlguage ; they l-ere eithel illchltletl or

not inclutletl. eitirel eligible or noi ligible; atril Sen-

ator Phelau aslietl. apropos of an a:ueutlmettt (ltot

airl.rearitrg iu tic etrlttlerl lltir t ilr rrLitL 'i;l;j:c ltc"'

sorls" 1\'el.e irtllled to the Iarious stirtus ald occllll:1-

tions not exchrtletl. Nllat rr,as rrrearrt bJ"rs'Lrite per"

sons," salittg that the llintlus clirim, itr rraturaliza-

tion ploceetlittgs. to 1re rvhite persons of the Aryau

lace, to ri-hich Seuator Lotlge assenterl, -sn1'1,t* t

"\Ye11, by the nse of the expre-ssiou 
(rv)rite pelsons'

tot l-rate rio p:'otectiotr ri'hntevel ttnrlcr 1he tratttt'al'
izatiou larrr. (p. :31) i

. "that is lot cleflnetl" (p. 33A).

"lln, Pnpr--rx, The Japanese clain that thel' a.re

t'hite uersous I t'he Ejtldus cleinr tLet tliel'ar e tthite
l',"r.sofs, It is a verl tlanget'ous l,l'opos il iol1."
' "U*. Lor... 1-es; llev i'laiur it, bul it has uot
b6en so ireld. I thitli it is a clangel' ini olvetl iu tlte
naturalizatiou lari', s'hich is the fouudation of the
rrhole thirs'' (u. !34).

':ffn- mica. ' )Iobody has e'r-et' ciairuecl that flou-
Eoliaus s-ere of tbe l'hite lace.''-'i.ilo. Pru"-t.. The Japanese clispute that they
are llongolians."
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"]In. Loocn, They may clo so, but it has nevet been
hekl by our cotLrts thnt the) vere rrhite" (p. 235).

"IIn. Nrr,sox. \Youitl it lot be Irore accurate, il-
steacl of saying (r.hite persons,' to say 'persons of
the rvhite race'? lYou1il not that be uore exact antl
more comprehelsive, antl is not the espression 'white
pelsons' ambiguous ?"

"lln. Lonce. I thinli the erplessiori t*-hite per-
sons' is lrore esplicit, becturse 'q-hen that erpression
is userl it becoues a pure cprestiou of color', antl you
lose the ethnic distinction errtirell'. I am not sule
t'hat the eruplol'r.nent of tl-re term 'l'hite persons'
ruright not get us into some r-lit'iiculties elservhere, but
'l-liite lrrce'is rrot a sciettiflc tlefinition at all. The
c1i ii'i rult1' lig-s ill tr'J-iug to accouplish rv)rzrt is sought
to be acconplishecl rvithout using l:lues. \Ye are
trf ing to avoitl th:tt" (p. 235).

In the Conferertce Comnittee the phrase '(rldite
pelsons" rvzrs tleletecl. Frolr this it rlppelrs that the

Ji-r.parre-sc Golelttmettt ancl the Strrte Deptltnrent and

['oreless r'teteted- t]re plor-isiolr in referelce to per-

sots l'ho are lot eligible to laturiilizrtion lest it
sLoulcl Le nlr impliecl r'ecoguition thrrt the Jzrpanese

ruigl-rt rrot be eligible, antl that Cougless f uIi1- nncler-

stoorl thrrt unclel existing L1lY it s.as the llongolians
riho were intcutletl to Le excludet'l, attrl th:lt the Jap-

nnese cl:rim uot to l-,e llottgolitrus, l-rut rvhite persolls

rrithin the existing larr.
1lr this ccrurectiolr it is rrorth notitrg t)rat among

the Acts rrhirh nre lot lepealetl,:r'[tet'etl ot' aueutlecl
'Li;' tLis Act :u'e all ,\cts relating to the immlglation
ol r.:iclusiorr o1' {-lirinesc,, aructrg rrhich Acts is the Act
of )Izr1- 0, l SS2, f olbitltlirrg nittrtlitl izzrt ion of Chi-

ese,

I

I

'I
I



46

It thus allimratir.ely appears that Corgress le-
fused, at the l'equest of t)re Japarrese Golelnrnent,
to put iuto larv itn inplied recogtition flrat flre Jap-
anese are exclutletl fr.o citizen-ship,

III,
SECTIO\* 2169, Itr ,tppLICAItLE TO TIIE ACT

oF JU\E 29, 1906, TILST BE CONSTRLTED AS
trEA\T IN TrfE ,\CT OF trARCIi 26, 1790, A\D,
SO CO,\*STIIUED, ',FREE \VIIITE PERSONS,,
]IEA\S O\E \OT BL,\CI{, NOT A NEGRO.
\YEICH DOES \OT E\CLUDE JAPA\ESE.

(a) Section 2-1(j9, if (:.Jltsiderc(l as o recttttctmtnt
of the earlier larc, is to bc cortstructl itt, the tight of,
artd tcitlt the ntcuning of the origtnul Act of )Iorclt
26,1r'90.

. lt * t' l' upon a levision of statutes, a differeut
interpr"etatiou is not to be giren to them l,ithout
some substautial rlirruge of phraseolog;,-sone
clauge. other- thun rvhat may har.e beel nec"essar)' to
abbreriate the fot,m of the larv. Sedg. Stat. Colst.,
365."

llcDonakl a. Ilorey, 110 U. S. G19.
In tlte ntotter of I{ang-Gi-Sltrrl,Ca., 10g U. S.

ii(j.
Crertsltarc t,. Utttted,Slafes, 131 U. S. gg.

(The reenacterl sections are to be given the same
meaning they hacl iu the original statute, unless a
contraly intention is plainly mauifested.,,

Unitetl States t,, Le Bris,121 U. S. 278.

There rmrst l:e sourething clearly showing an it-
tention to change the lal'.
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The constructiou is rvith reference to the originai
Act.

('This rule has been repeateclly applietl in the con-
sti'uction of the Reriserl Statutes."

If antilton r. Rrtth,bone, 175 U. S. 414.

"The meaniug of free s'hite persons is to be such
:rs s'onkl nzrturally Lave been gil'en to it rvhen usetl
irr the flr'st natrurrlization Act of 1790."

E;t: purte Slnhitl,20,l Fetl. 812.

(b) ,So colslrrrcd, tlLe uot'(ls t'f ree :htte person{'
'in tlLe Aci of )Iurclt 26,7790, utean frec rhites us

distinct f ront blacl;s, tclrcther slut:c orlrcc.

;!t the tiure the original larv s-as pirssetl, n-hich
prolirlerl for the admission of "aliens beirtg free
l')rite persols," there can be no questiol brtt n'hite
r\-?rs nse(l in cor,.Dter tli-rtiDctioD fron blirck, ancl "free
, . r , i ! ^ . . ^ 

. . -. ^ 
. , . ' ' i',.!,rrl^,1 oll ..1'a r !,1.',.'. r|l'ai. ul l, l \

lrttel' r'ele chiefly sl:rves, tegaltlerl as :ru inferior
r'ace, antl the Constitution, A1'ticle I, Section 9, plo-
vicietl that

"TLe lliglrrtion ol Iutpoltation of srtch Pelsons as
nrrl' of the Sittrtes nos' existilg shrrll thittli proper to
rrtlinit, sh:r11 not be 1>rohibitetl b1' the Coirgress prior
to the Yeiu' oue thollsilutl eight hunth'etl antl eight."

'rhich plolisiort rvas unirersalll- untlerstootl to Lre

aimcrl at the abolition of the sltrr-e tl'rrcle after thlrt
(lirtc It rvirs certaittll' not usetl itr a scientiflc ol
techuicirl serse.

Bluurenbach's rirce classiflcatiol, l'hich has been

ci iet'l b1' nrar))' a,q a basis f or cotrstltring this Act,

l

I

I

I

I
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\vas pnblished iu Ger.many durilg the Auericau Rer.
olntlorr in 1781. It rras flr,st trrrnslzrtetl into Engiish
in Lonclon in 1807 by Eliotsou.

Itt re D0rc,213 Ifetl. il;j, J6;.
Dou r. LlniteLl SttLtes,22G Fed. 1I5.

It rvas orrly a ferv yeitrs befole this, 17S3, that l[rrr-
varcl hird per'uitted those uot preprr.ing fol re uiu.
istry to talie French irrsteirrl of Ilebr,erv, ancl CLurles
Folleu becrtrle the flr,st iustrrctol in Geulzru iu any
college at l{ilryitr(l in 182i, aLcl it is \-e1I lirrorvu tlurt
it rras not until much lzrter thitu 17g0 flrat flrere I,as
any Gernanic ilflnelce irr Auericzrn etlucatiou. Iu
fttct, it l-irs an alurost unheirrd of thing fl_rrrt Brrrr-
croft, after his glarlnatiou iu 1517, shoukl go to Ger-
mauy for fur,thel stucll-. No college or ulit-ersity
taught anthropology ultil aftel the uirldle of the
nineteerrrb leuturr'. TIie fir,st s1-steultic irrstructiou
s'as at Har.varrl in 18SS antl at Clttrlt tlniversit)' iu
1889. The virrious irrstrurnentalities for anthropo-
logical reseruch ha'r'e gr.orl't up -since 1875. (Ameri
cana Yol. 1, itrrthropology. )

None of the Serrators or Congressrnel had any
erlucation rrhich brought theur into conttrct rvi r Blu-
menbach's classification rvhen this naturalization
la*. rvas passed in 1790. In Ure course of a debate
on the law in 1790 llaclison, who ryas then iu Con-
gress, sairl:

('They rroulcl inrluce the \vorthy of manliincl to
come, the object being to increase the l'ealth ancl
strength of this country. Those rvho rveaken it ale
not wanterI."
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In the sane debate, Page of Yirginia heltl that the

Europezrn polic;- c-loes not apply hele, antl that a

more liberal system rvas permissible' It rvas incon-

sistent rvith the clainr of Asl-lum to ruake hard

terms. These n'oult-[ exc]utle the gootl ancl not the

bacl. IIe rvoulcl rielcome all kincls of immigrants I

alI s'orrlcl be goocl citizens' Lirwrellce of Nerv York

rlecltretl that they rrele seeking to encourage immi-

grzrtion. i!11 couers, rich ol poor, rrould atltl to the

rvealth ancl strelgth of the countrl" Those speaking

on the othel sitle urgecl the apprehension from intro'

duciug paupers ol criuriuals, or those ltrcliing in

char,rcter, irr knorvleclge of ol attzrchuent to free iu-

stitutions, fol instalce, Rogel Sheruzrn, ri-ho thought

the ilteution ol Ure constitutional provision rvas to

prer-ent States from forcing nnclesirzrble persons on

other St,rtes, antl th:rt Clongress rvor'r1cl uot compel

rhe receptiorr oi iruurigrauts 1ii;ei1' tu l-re ''hargeiLble
to a State.

I'resiclert Jeffelson, in his first lnesstrge to Con-

gress, Deceuber, 1301, siritl, iu lecouruencling the

lepeal of the alien Act of 1793, tntl the revision of

the larrs on the sul,rject of utttlalizzttion :

,,shalI ve Iefuse to the iu)rnpp1' fugitives floni
aitir"..iUnl hospitalitl'rrtrich tlie salrrqe 9i Jttg it-lt-

:i;i;i;JJ ;;;"1e iito ourl f ,rtt'er s alliyirig i' t his lurtl ?

Shall opples-setl huruanitl' flut1 lo lsYlurn on tnls
globe?"

Jlrtlge f,orveII, in the rnost exhatstile tliscussion

that hns beeu hatl upori the rneaning of this section'

after shol-ilg that lace !'is rrot an ens1' lYol'king test

4

I

,
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of (rvhite' colol as recpirecl by Sectior 2169," con-

tinues :

"Section 2169, hos-ever, malies no mention of race
or of l'zrcial cliscrimination. rlI'hite persons' are to
be nirturirlizetl anrl (except rlfricrrus) uo others. If
lre pirss flom racial speculirtiorr anrl reuote history
to the usage of the colonies anr-[ of t]re United States
in statutes and in offlcitrl rlocrurents, the interpleta-
tion of the t'ortl 'u'hite' rviI1 be fountl less diflicult.
In this iutelpretatiorr the statutes for trrliilg the
censLrs antl the actual classificzrtion emp1o1-ec1 therein
are instructile. A censns, dealilg rvith all inhab-
it:rnts (escept untzrrerl IDdiilns in sotr. e cirses), can-
not rliscrimiuate agilinst rnf iuhlbitzrut by omis-
rrion. The ][t-rsszrc]msetts ceusns of 17C{ clirssiflecl
the inlubitlnts of the plovinee trs rrhites, rlegroes
anrl mulattos, Irrliitris, antl 'Fr'ench rretrtlitls.' The
Iihotle Islrrntl celsus of 1743 as rihites, negroes, antl
Iutlii..us; that of 177f rr-q rvhites, blirchs, ancl Indiarrs.
?he Coriuecticut cerlsris of 175ti clrrssiiiecl the persons
crLrtiuelatetl a.s rvhite.':, rlegroes, anrl Intlirtls; that of
177f as l'hitos :rnd lrl;rrlrs. rflro lr)rcl::: r,,"olo cl:rss:i
fieil as uegi'oes ancl Iurlians. ?].e \el' Yor,li ceustLs
of 1(il)S r.'lirssilierl the pcrsols erllrlrer':1ted as nlen,
\i-olriell. chiltlrcn. :ut'l uegroos; thrrt of 172:l irs rrhites,
rlegloes, antl othel sl:rles: those of 17:11, lTi)7,1745,
1749, 17.iti and I771 as t'hite attd blircli; t'l,trit of 178(i
as rvLites, siirr-es, alil 'Iltlilrrs \\'ho par, tirres.' The
l*erv Jer'.-.re1'ce:lsrrs trf 1720 cl:ri:siiied the per.,rorLs erllr-
rirerrlted as l'liites rritl negroes: that of 1737-3S as
l-hites, negloes. trrrrl other. sl:rr-es. The llarylantl
cerrsus of 17ii cltrssifletl the ltelsous enunlerztted ns
ri-hite,s arul bl:..clis. A Centur'1- of I'optlatiot Grorvth
irr the lllited Strrtes, publishec'L 'l-r1' the Deprrtrnent
of L-ouuerce arxl Lal,,ol in 19C9. chaptel on lYhite
aur'L Negro Populrrtion, antl Drnruelrttious of Popula-
tiol in Nolth Atrericrr priol to 1790. '?he popula-
tiou of tLe eirr'Iiest English settknlerrts ir -.lmerica,'
so the chlpter opens, 't'zrs comlioserl of tt'o elemenis,
rrhite a.nd negi'o. These trvo elelrerts, though sub-
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ject to entirely different contlitions, continue to com'
poSe the population of the republic." Page 80. Ilere,
again, 'rvhite' is matle to inclutle all persons not
otherrrise speeifletl.

"The cenius act of 1790 (Act }Iarch t, 1790, c.2'
1 Stat. 101) provitletl for a census of all the inhab-
itants of the Unitecl States, except Indians not taxecl.
These inhrrbitants $'ele fo be classifiecl by 'color,'
aurl the schetlnle provitlecl b1' the strrtute matle a
classif.ctrtiol as free n'hites, other free persons, and
slz-r'r.es. It is eviclent ft'om Ure govelnurent publica-
tion just quotetl that the phrase 'othel free persons'
rvas ionstruecl to meztn 'flee rregroes,' ancl this lras
substantialll' the clzrssificatiotr matle in tLe censuses
talien iu the flrst half of the niDeteentll centur'1'. Act
lla;'23, 1850, c. 11, I Strrt. 42S, 433, fol the taking of
the- serienth antl subsecluent censuses, provitlecl in
t)re sttrtutorl' schetltle for a cltrssific:rtion of flee
iuhabitants Lr1' color as 'rvhite, blzrcll, or mulatto.'
Irr the censu-q of 1860 tLre ctassiflcatiou l'as 's-hite,
fl.ee cololetl, a d slilYes,' ant-[ the clt1s's 

(flee colorecl'
l-trs subclivitletl betrreen blaclis ant'[ nrulilttoes. Rer-.

St.. Sect.2106, plor-irletl fol censts scheclttles classi-
f1-irg ali iuhzrbittrnts of the Lluitetl Stz-rtes b1' coior
as 'ri'hite, black, ol muL.Itto,' although there appears
to hirr-e Lsel -special ployision foi'the enumeration
of fntlirrns (Act tlar'ch l, 1-qsl, c' 219, Sect. 9,25
Strrt. 703 ), altt the enumer':ttiou 1\'zI s lllil(le accolcl'
iug11'. 'Fol the censtlses flom 1790 to 18.10, inc:lt'
sir:e, the populirtiott rizrs clrrssiiietl a's rrhite, free
negro, ancl slave on11-, rvhile fol tLe ceususes from
1840 to 1890, irrclusive, the popultrtion iuclutletl,,be-
s it1e..r the r','liite ancl rteglo elenrents, the ferr C)ri-
nese. Japauese, autl civilizetl Intlinns leporteii at
etrch of these censuses'' nleverrth CertsLts, plrt I, p.
XCI\-. Itr fitct, the classiflczrtioll rr'ils IIot lruiform
irr :rll ualts of tlte r'otLntt'i'. CetLstts -{ct }Ialch 3,
'lSll9, c. -11$, Secl.7, ll0 Stit. 10I+ (t-. S. Coup. St.
1901, p. 13.3i), plotitletl fol a cla-qsiflcrrtion of inhab-
italts l-r1' 

(color',' antl appezll's to hnr-e left the prep-
arirtion of schedules to the tlirectol of the census.
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fhe classilicrrtion emplol'etl, iD ,coDre iustrlDces at
least. \\':ls its uLrites. legloes) Irr,lilrns, ('hirrt,se, irtrrI
Japane-re. Iu other instarices 'coloretl, as opposerl
to'r'hite'rvas used to iuclutle negt.oes, Chirrese, Jirp-
nnese, lld Lrrlinus. T1rro,.r ghout the Chrpter ciieti
in the abor-e-meutiouecl B'.rlletin, it is tssurnerl thirt
irll pe}sous uot cl:rssilietl :rs rvhite, i[ the lirst eight
fetleral cen-quses at ar]]' r,[te, 1\'e1.e negr.oes or In,
cliars.

"This nse of the rvolrl (rrhite,: t-hich h:rs l.ieeu il-
lustltrted fiour the cersllses, Lroth coloni:rl alt'[ 1'et1-
cral, is fulthe:: esernplilierl irr urorlerrr statllte-s I'e-
qnir.ing -qeir&rate accornnodrrtion iu tlrtr-el. ,t stat-
ute of Ar'liir]r'ri1s leqrlire(l sepal.itte Iccomuor'l:rtiotr
for the 'l'l:ite arrtl African laces,'urd pror-i<les th:rt
rrl l.e]'so:ts 1,nr yi, ll,'r.- .\ ir.ir.:.:r ..Ll II Lr ,lcc:rlt. 1 r

belong to the rvhite race.' ,!cts 1S91, p. 17, c. 17.
Sect. 4. See, rIso, Lrrvs FIn. 1909, p. 3.9, c. iS93;
-{cts \ra. 1909-1COi (Extrr-L Se-ss. ), p. 9S7, c. 60.9. stt.lc.
4 (Cor'te1{){]tr, Sect. 129{d); Cii.. Code S. C. 1902, Sect.
2158. Coucelniug the use of the ri'olrl ,irhite, iu
treating of schools, see Ci\'. Code S. C. 1902, Ser:t.
1231 ; Iiy. St. 1909 (Russell's), Sects. 5607, 5603,
5G42,57(i5 (Iiy. St. 1909, Sects. tr523, 451{, {12S,
,1487). 'Ihe recent Colstitution of Olilahonia (Ar.ti
cle 23, Sect. 11) reacls as follos's:

"r\lrhelevel itr this Coustitution anrl lari's of this
state the rrolds "cololed" or 'rcolorecl 1)erson,r,
"negro," or'tregro lace" are used, the saure -shall be
coustrued to mean to appl5' to aII per.sons of Aflican
clescent. The temr "rvhite race', shall inclutle all
otller persons.'

"References Ulie those made abor-e coultl be ruulti-
plieil intlefinitely.

"Frorn all these illustrations, l.hic)r hale beeu
talieu aimost at random, it appears that the l-ortl
's'hite' has beeir rsed in colonial plactice, in the feil-
eral statutes, aud in the publications of tire go\-el.r-
ment to designate per"sons not otherl.ise classifieal.
The celsus of 1900 rualies this clear. by its express
mention of Africans, futlians, Chinese, anrl Japan-
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ese, leayiug l'hites as a catch-all l-orr1 to include
ei-erybocl;,- else. A similar l1se appears 130 vears
earliel froru the provincial census of llassachusetts
talien in 1768, t-here ,French neutrals, are not reck-
onerl ns rrhite persons, notrithstantling their rr-hite
cornplexion. Negroes har-e ner-el been reckoned as
rrhites ; fnclians but scklom. At one time Chinese anrl
.Iapnnese s-er.e cleemerl to be lvhite, brrt ar.e not nsual-
l.r- so reciionerl todrrl'. In pirssing the act of 1790 Con-
gless ditl lot conceln itself po.rticulzrrly l-ith Arme-
Itians, Turl<-s, Ilintloos, ol Chinese. I'et,v ferv of them
t-er.e in the coturtn-, ll1, lret'e cotling to it, 1-et the
census talien in that 1-ear shos-s that everl-body but
:r negto or,au furlian t'trs classifierl as a rrliite per-
son. This rvas the prnctice of the fet'lerir] cour.ts.
\l-hile al exhaustiye senrch of the voluruirrots lec-
olds of this cour.t, -.'itting a. s a court of naturalizt-
tion. has lreen irrpossible, r-et -some enrlr instauces
Lar-e }een found l-hele not oulr- n'esteln Asiatics, but
cler Chinese. l'ere aclntittecl to na tulirliztr tion. After.
t)re rrlaiolitl- of --\urerica.ns lti1cl cor:re to belier-e that
St'eirt diffpr,errr.os senrlrtet'L the flilpse, arr'[ latel
the JilD:r.rrese, fr.om othel inmigr.rrrrts. thpse persons
r\"el'e no longer. ch.ssilietl irs rvhite; ltut rrliile the
scole of its inclusiorr h:rs tlius beeu soruer,,'hat re-
tlrtcerl, 'r',-hite' is still tLe ciltch-ir11 rror.rl l'hich in-
ch,.C.es all pel,sous not otherrvise clirssifietl.,,

In Rc llulluljitrr, 171 Iretl. S:11. S11.8tr2, S.13.
s+4.

(c) "1i-ltttc ltcrsatt," e.9 (:t))tstiuc{l by tlic Supretnc
(;ourt of tltc (tttitt'rl Siqtes nttLl by tltc Statc courts.
t)tc(itis o pcrsott tt:itltottt nerli'o blood.

This rvas so hekl bl the Sr.rpreme Coult of the
Unitetl States irr con,qti'uing Section l1il of the Re-

vised Statutes, anr:l it rvzt s he1c1
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'rthat Cougress lleallt just rrhat tJre ianguage lsetl
conte]'s to the populal uinrl,"

namel5', a pelson not a negro.
['rrifcrl l'lalcs t'. Pcrryntun,100 tr. S. !35.

1\'e shall gir-e, in connectiorr rvith citatious fr.om
the dictionalies, a lefelence to 1he nrunelous States
n-hich l-rar-e .used the espression "l'hite pel-sou,, to
tlistiugui-sh a persorl l'ho has ]to tlegro. or on15'a part
neglo, bloo<I in his leins since the tbolition of slav-
er.y. The earlicr statutes in the States are r.et'ies--

ed b1'Clrief Justice Tauef in Drcrl Scott 1-. ,:ltutdf ord,
and he sho\-s. llY an er:trtti]latiotr of tlt^se. t'he pr.oYi-

siori in the Ar'ticles of Co:rfetleratjon using the term
"free inhabitantsr" to rlesct.ibe tllose lyho l'er.e,'enti-
tled to all the pr"irileges rn<l iumrirrities of free citi-
zens, in the scleral States,', anrl the natulalization
Act of flarcli :6, 1790, that the expression ,,fLee

rvhite person" t'as userl to exclude mertrbels of the
inferior" anrl rlegrarletl Degro rflce, ri'hether free or
slates. fn di-scussiug the first llilitir T,arr, passerl
in 1792, he says :

'iThe Ianguage of this las, is equall;, plain antl sig-
nificant rvith the one just me:rtioned. It tlirects that
elery 'free able,bodieil s'hite niale citizen, sha1l be
enrollecl in the liilitia, The s'orcl 's'hite, is eriilent-
ly used to exclucle tl:e Afr"ican race, aurl the rvorcl
'eitize:lif to exclutle unlaturalized foreigner.s, the tat-
ter folmilg no part of the sorereignty; orring it uo
allegiance, and thelefore under no obtigation to cle-
fencl it, The African race, hon'ever, born in the
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coliDtrJ', rlirl o1\.e nllegiancc to the gol.ernment,rvhether they s-ere slarE or.free: frui it i*ffirin-i.,r,anrt rejectert fr.om the a,,itui .r,i'oiiis"tj"il;i'.it.izenship in rnarlied lzuglrage.',
Drctl Scott t. SaitlTo'rtl,1g IIorr.3g3,420.

i''il-hite,', as userl itr re legislatiorr of flre slar-e
1,.criorl, nlerrrrt persons ri.i rout a uixture of colorecl
l.ilood, rrhater-er the complexion uight be.

Du I-ul t. Jalt)tson, Bg Arli. 1Sl, 1g2.

.(<1) 
f i,e prirnury ctcfinition ol thcsc ttcn.tls, rLS

1;itt'n by tltc gt.aut tlictionarics, is onc ttlto is tr:ttite,
ttot blucli, nor (L ncgt,o.

\l'j.:itt is tlefirrc,l iu tLe Strrrrlur.rI l]i(.t ioualJ. lt.j
'1'I . ^ npl,otc,[ to bir,.li. " . '

"":J. 
Ifarirrg a ligLt-col4riexion. (1) Of the color:. i ,',., r,rr..'rii ri.iut ur.( :rrtr.;isitl] l,ir(e: Ol,pOserl l]si)e-riati.r.to regro, but ofteri to ur;J;ii;;-, rr,"6,,.]i 

"r:]+lar'i1res of uen.,,

The C'eltui,,y tle{incs rrhite ls

,.'',.' ,, " 'lhn ol)i'ositc of 1'ltr' Ji ot' tl;rr'l<.

. _'-ti. Squrtre; Lolor,:rl.lle ; r.cliable : as. tr .,rhite rnau.(Shrre. lr. S.),,

Il,'clrster. cleflnes it as

"1. The opposite of l_rlacli oi.flalji :i. ,: ,!!)

and clellnes a *-]rite pet,_\on as

"zr peLson of the Caucasiau lace (0 Fetl. 2i6). fnllrr 1iyxq. uf sl:rver..i.in tLe Uniterl S-rnt*.. ;..i;t:; ,,;,:.-srir rs coDS[l'[otl in efler.t i1S ft l)er.son 1\.ithorrt atln-rix_tule of coioreil blootl.,,
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"I1'hite peLson" is defirretl in the nerv Staur1ald Dic-
tionary as

,,7. -{nt lter'son of the EuIafi'i(atl race.
"2. (L:. S. ) --lrl' persort rvithout arlniirtur,e of

Degro or hidiau blood. Since 1565 r'arious legal
constmctious of this term har-e been ru:-rtle iu tlillet-
ent States, as in Ar'kitns:rs, s'here rr l-hite person is
one har-ing no negt'o ltloocl, ol in Ohio, l.here one is
a rvhite person r-ho )ras just less than half ueglo
bloocl in his leins."

'(In lalious statutes anrl decisious in diilerent
States since 1565 ru'lr ile person is constmetl in effect
as a person not halilg aDy tiegro blootl (Ar.lirrusas
auil Olilahoma ). A 'rhite person is one having less
llr2rr o11a.n;-!rr11 nf 1,^a^1'1 htirr.l (_\l1lrX1gl, Irlrl.i,1l,
Georgia. Intliala, Iientuclil'. 1.[arr.1anr1, ]Iiruresota,
ffonteua. Terrriessee, Tex:rs. lfaine, North Calolina
and South Car'olirra ) . A t'hite person is one har.inq
Iess thatr or)c folrrth of ueglo l,loorl (-\lirlrigarr. \c-
braska, Olegon ancl \rirginia). A rrhite persorr is
one halilg less than one.half of uegro bloorl
(Ohio)."

\Yebster"s Nes' International Dictionarl'.

(e) Tlte insertiort by Congress of tlte rcorrl ,,free',

in Section.2169 in 1875, a word. trhiclt hacl a defnite
meaning in 1790, but has no nteaning if cortstructl as

o ncla enocttitcnt itt 7875, shotL:s the intcntiou. to rc-
ettact the old se(tion toitlt, the oltl nteuning.

In 1375, as \1-e Lal'e sho n'n, "free" rras inser"teri in
the phrase "flee t'hite persons" to clistinguish the
class of aiiens s'ho coulal be naturalizerl from all
negroes, n'hether -qlar-e oL free. Again, at that time
slayery esisterl in this country, and Colgr.ess hacl no
po$er to folbid Ure slale trade, s'hether x-hite or
black. fn 1875 there hacl been a complete change,
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nor only .d rhis countr]', but in the rrorltl' Slavery

hatl been abolishecl in 1865 by the thirteenth amentl-

nent, anc1, as Dr. Francis fYharton usecl to say, be-

fore the Civil 1\'ar freeclom rvas sectional ancl slar'

ery universtrl, wherezls, after the rvar, 'eetlom is uni-

versal arttl sltrverl' sectional' If the s'orcl ('free"

refels to the contlition of aliens in the lrniterl States'

all aliens ale free; if it lefers to their cont-lition in

the cotntr'1'to rvhich thel' orve allegiance, being t1o'

rniciletl irr the Unitecl Stzrtes, the lancl of tire free,

thel' hirr-e becoure free b1'the mele flrct of coming

irrto a free countrl'.

r\"

II] SECTIO\ :169 IS TO BE CO\STNUED AS

A NE\I'D\-\CT]IE\T, A-\D NOT I\ THE I,IGET

or rTS ORrC+r\-.\.L IIE-\)iI\G, TEE\ Il 1S NOT

A LI]IITATIOX, BU,t Sl-\IPT-,I .\ DECLARA.

TIO), TI[..\T THE ,\CT APPTIES TO TI{E

CI,-.ISSES NA}IED.

\o jurlge ancl no cortr't has er"er alrall'zerl this sec-

tion. excepting Juclge Lorvell, auil he sa.vs:

"To :nalie the ac-klitional espl'ess illclusiorr: lf
rvhites Lry the amelt-lurent of 1375 opel'l te to crclu(le
ori otnarjpo"aons fl'om naturalization is an trr-liwlrtl
.orr*i"".t'iorr, fnt seeins inevitable' 81''{ct trIay 6,

I SS'i, c. tl0, Soct. 1{, lJ Stat. GI, the cortr ts \\'el'e 'tor-
bitttlen to natrrt':rlize C'l-rinese."

In re Haltad jitttt, li 4 Fecl. 834'

As a natter of fr'ct, the opinious, frou that of

Juclge Sirnl'el tlos'n, aLe basetl on the tlebates in
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Con{r'€ris ilri(l irct the lirnguage of the ltlolisiotr, ,ts
a atter,of fact, the tle]t:rte itr 1370 x'a-q confitrecl to
the Chinese, trrrrl at that tirle the l.orrls as tsed itr
eristius larv rrcr.e restrictile, The r.emar.lis of Jlr.
Poland in 1871 sho-,r' Cougress interidetl to gile the
old ueaniug to the cltuse.

Er-err the language of a rr. eilltel of the conurittcc
caunot be I'er-ot.ted to for the plr1.pose of constt'ning a
statute contrar.r, to its plain terns.

Pcnnsylrrrttiu R, Co. t. Intcrnottoit,.rl C,oul.

)[in. ('tt., 2;]0 tr. S. 1S+.

,\itil l,t.i ur-Lti iir,.r i.r1rti.i. ts oi 1he coiuuitlec, tire lcti,
eral Sllpr,eDre Couit rvill not 

-qo, rv)rit.h cciult sar-s:

"The uureliabilitv of such clehates as i1 solu'.e
frou rvhich to discolel the ueaniug of the Iangurce
euplol'ed in au act of Colgress has beerr freipentil'
pointed out.r'

Lopina r'. Tl'illdarlis, ubi supla.

The original Ianguage rras a part of s.hat became
Section 21.65, ri'hich pror-iclerl for the uaturalizatiou
itof an alien, being a free s-hite person.,, ,lfter the
enfranchisement of the colorerl race, by flre special
Act of Jul"1' 11. 1S70, naturalization rvas pelmitted
to "aliens of African natir.ity antl * * 'k pelsons
of African descent." The latter. Act is clear.ly an ex.
tension and not a restlictio[ of the right of natural-
ization. \Yhen the Rer-ised Statutes rrele passed,
the rrords "being a free rvhite person), .rvere left out
of Section 2165, e.nd the Act of July 14, 1870, became
Section 2169 a-s follorrs :

"Sec. 21ti9. .
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"Sec. 2169. The provisions of this Title shall
apply to aliens of Afiican nativity and to persons of
African tlescent."

This is perhaps neeclless, as Jutlge Lorrell says'

-\t this time any alien coultl be nattr:rlizecl, ard no

court hzrs ever stlggested that this phrase n'as a lim-

itation on Section 2165 antl limitecl latultrlization to

those of African nativity anal desceDt. The courts

coutimred to natrtralize ns before. The only change

matle by the Act to correct errol's lvas to insert in

t)ris cltrrse, not then considel'ed a lilLitation on Sec'

tion 2165, the rrortls "being free s-1tite persons, ancl

to aliens," so that it reacls in the preserrt fonn:

"Sec. 2169. TIle plovi-slous of this Title shali
appl)' to aliens (being free n-hite le1'solis-, antl to
aiieris ) of Afi'icru riatif it)' antl to pelsons of African
desrent,"

R1' rrhat stretrh of leasonirtg cirn it bc infert'ecl, by

the use of this litnguage, that Congless intentled to

chiurge t sectiotr) rot I'estficti\-e, itrto tr l'estrictiYe

scction ?

(+I\-I)iG T}11' \\'ORDS ''IIIEE I\'HITE PER.

SONS'' TITEIR CO]I]IO\ ..\ND POPULAB AC.

CI'PTATION IN 187;, NO DEFINITD RIILE CA)i
IIE LArD DO\I'\, BASED O\ colon, RACE OR

LOC.i\LITY OF ORIGIN, -\ND TEERE IS NOTE'

ING IN TIIE L-A.]YS OF THE U\ITDD STATES,

ITS TREATIES, IN TrIE HISTORY Or' TEE
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TI]ID, OR TI{E PROCEEDI)i(}S OF CO\GRBSS,

TO SEO\I' TI{-\T .I..!PANESI' \\:ER E INTDNDED
TO BE I'\CLTTDED.

(a) Ll.r to 18ii. thcrc hutl bcctt tto Jcrponcse itnnti'
grotion. no sullqcsticttt of tltcir arclusktrt. Qnd -'ltttcr'
ir'cr lte,l n,.Cntl! t)lt.ttCtl .f rtl,,rrr lu lltc t,', \lt t'tt 'it ili-
:atirtn, thiclt Jtpatt, tL'us glodly rcclcrtnting.

The ilmiglatioll reports shorr th:rt up to 1375

practical)-r- rto Jrrp:tnese iullliglants hatl enteleil

Amelica. In the tLecntle 1S61-70, ts'o hult',retl
aitr.t^^r, ...r'i'.^i'1 :,,,.! i, tltrl'!i^.t 1[,.6.r11n llra ]r''rttlrnl'

fcit of. Erclusite of stutlertts, thele l'er'e plobabll'

not fift1' hpartese in the l"hole corurtr'1" TLe Asi
atic iuuiglatiol 1\'AS Chinese, largelf intportetl to

I.luiltl the Iacilic: railroads, an irrllrrigration of nn en-

tilely ttiffererrt charactel frorr- the present Japalese

immigratiol. au iruurigration of siligle merr lho <litl

not corrle to estaLlish homes I the \-oueri of the race

being importecl as slales fol iurnoral pllrposes' It
\{as a lace l-l.rich can:e c)riefly as contlact laborers,

&pecting to return ; autl these iruruigr"ants flre tern-
ed inilifferentl;, in the clel-.ates ancl in the clecisions

llongolian ancl Chiue-se. \lrhele the foluel telm is

useal Chinese is meant.
As Jurlge llorror'. says, usiDg the term rrith mole

accuracy :

((That congress has nel'er coutemplatetl or inte-:rtl'
etl to confer the right of naturalizatiou upon trIon'
golians, or nutires of China, is palpable by a m- ere
fefereuce to Ure la'n's upon the -subject of natulaliza'

tiou. Sertiorr
the title '--iittrt

t( t'Ihe 1rr'olit
(Lreilg fr'ee t J,

lrativitl', rntl 1

"lfongolinr.
,'(ce, aI e Dot il
held ).r1' Ju,Jg,'
for this cii cuit
Fec[. Cirs. \o.
edly antl el al-,r.

sa) s, ili sx I)11]-

" "Ihus, it l
ruight othet't'r
pelson," it is,
b;' this legisla
::ig)rt of uatr.rlr
ion that r n:r.ti
lot a rvhite pc
Congress."'

Itt tc Ci t
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tion. Section 2169 of the Revisetl Stzrtutes, untler
the title (Naturalization,' re:1tls :

('(The plovisi<-rns of thls title shall npply to aliens
(beirrg fi.ee \-hite persons, and to aiieus) of Africatr
uativill', and to persons of African clescent.'

"llorrgoliurs, ot'?efiotls belottgitt,g to tlrc Chinese
r'oce. are not inclutlecl in this act. This rvirs the view
heltL b1' Jutlge Strryer', sitting ou the circuit benc-h
for tlris ch'crtit (Niuth), I t't re Ah )'ttp,5 Sas1. 155,
Fed. C:rs. No. 10'1, s'here the subject ri'as lery learl'
edlJ' and elzl lJoi'i1tel)- cliscussecl antl consitleletl.. Ile
siU's, in summittg up )ris conclusioDs :

'r('I1rn-s, rt'hater-er ltrtitutlilitrian coDstluction
mig)rt othelri'ise ha\-e lieel given to the terrrr "rvhite
peisorl," it is errtirell- clear that cong-1'ess i:rtenclec-lr

iry tl,ris legislzrtiorr, to exchrtle ]Iongolians- fron the
light of rrirtnleilization. I alr therefole of the opi!-
ioir that zr tr:r,tile of China, of the )Iolgoliar f i1ce, is
rrot a l'Lrite 1)ersolr) rvithin the rr eanilg of the act of
Colg;ress."'

In t c Gcc iIci7i., ubi suplir.

(b) .Ittlicirr! constructioit of the fitrusc ttp to 1875

tloc-q nof .srr.sfrriir Stttlt ctrt c.r:clttsion.

\\-e h;rve ul:'errr1)' r'ited tho DI etI Stott inse ntlrl a

t.rrse 'out :lr'liitrrsits upoti this l)oint. A1l[1r't from

t)rirr, thele is little of jutlicirrl cotrstluctiou to be

1ouui. llhe.\ct rt-iis befole the courts in Nerr York
alrl coustmetl t" nr1 lbll' alguetl citse, iu rvhich Ure

I-ice-Chnncelloi', r'ef et rilig to Pre-sitlelrt ]Izrt'[isorl's

decl?u'iltioll irr the tlebirtes iu tire letlelal Couvention

ir 17S7 to 1he fltrt that r\merictr rrirs intlebtecl to

eirriglirtiotr ful its settletneut ltttl plospelitl', sho*'etl

tirrrt the juclicirrl polic)' $'zrs to erlcollr'ilge erriglation,
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and 'rto bestorv the right of citizenship freely, antl

u'ith a Iiberality unlino-n-n to the okl rvorlcl'"
Lyttch t;. Clurke, 1 Sauclf. 5S3, 619, 661.

Amongst the Acts cliscusset'l are tr-o in rv]rich it
rppezrl's that Yirgiuia amenclecl a stzrtute of IIay,
1779, Chrrp. 55, rrhich liuitetl citizenship to free

ulLite persons, irr 1792 to inclutle "all f ree TtcNons"
(pp.066,667).

A clecision by a tlilicletl Californizr coult, that the

l'olds iu the l.lth sectiou of the Att of April 16, 1850,

provitling tLirt "No Blircli or llulrrtto person, or In-

tliirn, shzrll be allorvecl to give elitletce in ft1Yol' of,

or agrrinst a rvhite nan," itrc)utlet-l a Chinaman, holcl-

iug t)rat the term rilndizll), flotl tLe tille of Colum-

bus to tl-re plesettt time, hat-[ beeu nsetl to tlesignate

"the lihole of the )iongoliirtt f i1ce,''

"thrrt 'll'hite' atitl 'Negro' ale genelic terrns, antl
ltlel to ts-o oI tire gletlt t)'pes of rurtuiiiud."

"autl thzrt. er-eu atlmittiitg t)re Irrtlizln of this cotti'
rrent is not of tLe llongolirur t51le, that the rroltls
'blacli per sotr,' itr the l lth sectiort, unst be tzrkeu as

contrailistingu ishetl flom rrhite. ancl uecessirrily ex-

cturles all r:tces othel than the Czlucitsitn'"
Peoplr: t'. IILLll,l Cl'L.399, 40+.

'llhis tlecision tloes uot seem to haye beetr treatetl

rvitL unch lespect as a Datter of reasoningIthe leg-

islirture speetlill- amerttletl the ltrrr. alcl the saure

conrt lrekl that rrhile Pcoplc r'. I/a1l ruust be fol-

)orvetl,

"rre carutot presrtme thrrt all pel'solls having tarvnl-
sliins antl tlarli contplexiolls are s'ithin the plilciple
of thrrt tlecisiou."
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and allorr'ecl a Tn1'k to testify on the glound that the
Ctruczrsian tpe preclominated and constitutecl the
controlling element.

Pco1tle r, Elyeu, 11 Cal. 145.

Al1 tir.r"t Ch:ruce1lor fient sar-s is thrrt he ,,pre-

suu:.es" that thc phrirse crclutles the irrhabitants of
Afric:t arrcl their c-lesceuclalf ,s, ancl t]ren he suggests
thzrt it liny becone a question to \\-hat c.rff c??f persons
of nixerl blocrl :-,.rc exclutlerl, irnrl ryhlt shtcles anr-[

tleglees of mistur,e of color clisqr.ralifl-, autl

"Pellrzrlrs there tniglLt be rlitiiculties also as to the
copper-colourecl rrrtir-e-q of r\met ic:r, or, the 1-e1lori. or.
tirrtay r':rces of the i\sirrtics, :tltl it ru:r1- rrell be
rlolbteLl *'hethel an1' of theru irle rl.hite persons'
n'ithin the purr-iel- of tl.re lirl-."

2 Kent's Comm., p. 72.

(..\ _..,-" it:!.!!ij..,:j ; ;r.,,. ;,,.,.1...1ji. ;, ,;/1 1,;o, 5. , rrir

Ltc tlrurn frotn tltc dccisious since 7875.

It h:rs been heltl b;- the Supt.enre Cour,t of the
lrniterl Stttes th:-rt a Chinese pet.son ca not becorne
a lirtur':rlizc11 citizen urrder the lttri's of the llnitecl
St:rtes of llrrl- 6, 18S2.

Lou: ll'cLlt Srrry r'. Rackus,22; tl. S. 460.

A rlore acculate stirteluent tharr tLe eat,lier stnte-
rnents b1'Chief .Iustice Iruller,. conntentetl upotr b1-

Jurlge Lorvell,

"'Ihet n nrtire of Chinn, of the llongolizrn lace, is
lot a l-hite per.son rritirin the lreuring of the act of
Colgress,"

Itt re Alt )-tr2r, ubi suplrr.

I

I

I

I
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That "a person of lfongolian nativity" lvas a na-

tive of China ancl cannot become a citizer,. (In re
HongYen Chang,81Cal. 163) l that a Burmese, being

a }Ialay, "rvho under moclern ethnologictrl subclivi-
'sions are rnongolians," is not eligible (sic.) (1ti re

ScLtt C. Po,28 N. Y. Supp. 3S3) ; that it "inclucle mem-

bers of the rvhite or Ciurcasian rirce as clistinct from
the bltrcli, retl, 1'ellorv ancl brorrn laces" (I'tr re A/-

ter'l0, ubi suprzr ) ; "The Caucasian race onIy" (/n re
Akltcty litLntut' )Iotumtlor, ubi supra).

"Is the appliczrut from Europe antl a rueuber of
the peoirles iuhabitirrg Europe, and there regitrtlecl as
r';hite, or a descentlarrt of an eniglirnt flour thetl?"

Iru re Dor, 213 Fetl. 355.

"It rroultl Dot rneiu Caucasian."
D,t: purte Sltuhicl, ubi suprir.

It x-oultl inclnile persons on the Europe:u sitle of
the ]Ierlitellauean, although laciirlll' c-[escelt[etl flom
rxiln1' sor.rl'ces) the gelerzrlll- r'eceiletl opinion being

thrrt they x'ele rririte persons.

Dotc t'. L:ttitctl S/afes,226 Iretl. 14i.

It rvoult-l not inclutle a half l']rite tntl haif Inc1ian,

because not of the Canctsiiu l'ace'

Itt rc C'unrtllc, G Fecl. 256.

Spealiiug of the section, Juclge Lorvell, flom n'horn

s'e have ah'errtl1' c3totetl, sllrus up the rvhole uatter:

('That sectiou implies a classification of sorue sol't.
\Yhat rua;' be cirllet-l fol rvartt of a Lettel uame t]re
Caucasiari'llongolian classificntion is not rorr- helcl
to be r-:r1it-[ b1- airl' cotrsitlelable bocl1' of et)urologists'



To ,nzrke naturalization ,ln."o *". this classiflca-
{i6n is to malie an important result depend upon the
application of an abancloned scientiflc theory. a
course of proceetling rvhich sulelS- brings the lariland
its administration in to tlisreprLte. Eele it is impos.
sible to substitute a moderu alrrl acceptetl theorv-for
one vhich has been abaudoned. No 

-uodet.n 
tdeor.v

h-rrs gained generltl acceptarce. Ilardly any oo"e
classifies any human lace as l-hite, ancl none izrn be
trppiiecl untlet section 2169 rrithout mztliing ilistinc-
tions rvhich Congr,ess certainly rlitl not intencl to
clrarrl e. 9., a clistinction betrveen flre inhabitants of
clifferent p:rrts of france. Thus clt-rssiflcation bv
ethnological race is almost ol quite impossible. Oil
the other hantl, to gire the phr.ase ,rvhiie person, the
ltre:rning ri'hich it bole rrhen the frst natirralization
nct rr'rs ptsserl, r'i2.. ln;'person tlot othet'$-ise des.
ignlterl or chssifie,l, is to ualie n ltrr r.irl izir tion tle.
peld upon the varfiug ancl conflictilg classiflczrtion
of persons in tire uszrge of successive gelerations anrl
of differerrt parts of zr large counti,;-. The court
grezrtly hopes that an amenclurent of the stzrtutes rvil1
rnalie quite cieal the rneaning of the l-olcl .n-hite, in
Sectiou:lt'y."

Irt re l[udurri, 170 led. 46J.

Turnirrg norr to the cases tlealing l'ith Japztnese,
JudEe Colt hekl /ir r.c,Snifo.,62 Fer-t. 126. that the Jap-
nnese r\-ere e-tclutletl because Cougress refused to
extencl natruirlizzrtiou to t)re llongoliilt race) an(l
classes Chinese and Japanese on re same footing.

Juclge Efanfot,tl holtls that Japauese are excluded
bccause of

"the intention of Cougress to maintail a line of ile.
rnrrliitt iorr betl'eel r.rrces. r url lo ester)11 the Pr.ir-ilegeof rrtrrrrlizrtiou o:r11. to tlose of tblt leceirhinh'is
plerlorrr innt r t in this corLntry.,'

In re Buntctro liuntigui,lGB f.etl, g22.
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Ee tloes rlot sir.\' riLrlt r'ace tLe J:rpr::ese Leloxg to,

uor rvhat race is precloninaut.

Iu the Bessho ca.se Judge Go{I rvonltl -seem to ex-

clude Jrrpaue-se Lecau-se uot of the Ctuctsiau race,

aud Jutlge Chatlield because

"A person of the )Iongoliilu. I'ltre, either Chinese or'
Japane-se, ctrllot be rl:rtnralizecl."

In re linigltt. 171 Fed.

The \\'rrshingtou coult l'oultl seem to exclutle theur

because the rirturalizatiou lal'app)led rrer'e1y to the

Cancasiarr t'rce, antl thtt it lad beerr held I tt re Sr.ritrt

that a rrirtir-e of Japarr rvas of Ure llongolian race.

(In. re Yontush ilo, 30 \\-ash. 23{, 70 Pac. 4S2) ; and

the Utah coult helcl that a Hrrt'aiial, uot beiug of
the Caucasian ol rvhite lace, or of t)re African rrce,
l-as excluded, The court seemed to inclucle the Ila-
rvaiians as )Iongolicrtts! (In re lictnal;a Nian, 6

Utah 259, f1 Pac. 993); Judge trIasey admitterl t
copper-colored llexicau, ri'ho aparently t'as au fn-
dian of unruixetl blood, holcling that Judge Sawyer's

decision uiight rvell be limiterl to members of the llon-
goliau race, aud rvhile the applicant rvould. uot be,

by ariy strict scientific classification, classed as

rvhite, )re fell rithin tlre Iiberal inteut of the statute,

as shomr by the course of the Uniteil States Gor-ern-

ment in anneration ancl treaty, ciling Lyttch, r:,

Clarke, ubi supra, as to the liberal policy. (In re
Rodriguez, Sl Fed. 337.) Jurlge }faxey cites ure

Acts establishing territorial goveruuent for Nes,
trIexico ancl Utair, each of l'hich use the expressiou

"free s'hite', to
n,hich in the ,qrr

cluded il1 that dc
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"free *'hite" to tlescribe those entitletL to vote, but
rvhich in the same section clearly recognize, as in-
cluclecl in that deflnition, Ilexicans n ho are not \iite
or of the Caucasian race (p. 352).

The policy of the Uniterl States has been to inclrtle
into its citizenship by annextrtiou vast numbers of
meubers of races not Cauctrsian, inclurling many
Ilongolian. The auuextrtion of Elarvaii conyerteal
thotsarrcls of Japanese, not to mention other nation-
alities, into American citizens. The most recent is
the Porto Rico Act, rvhich urrkes the Porto Ricans,
rvho are as clalk as the Japanese, American citizens.

The petitioner in the court belorv plesented an in-
coulplete list of fourteel uzrturtrlizations iD yarious

courts, antl that cotu't srrl-s it is unilerstoorl thzrt

about flft1' JzU)anese hale beeu nzrturalizetl in Sttrte
ancl Federal courts. ( Tr'., p. 23. )

Yr.

TIIE \I'ORDS "FREE \YITITE PERSO\S,"
NEITI]ER IN THEIR CO]I]ION AND POPLTLAR
]IEA]*INC+, NOR IN THEIR SCIE\TIFIC DEFI-
NITION, DEFI\E A NACD OR RACES OR PRE.
SCNIBE A 

^:ATII'ITI 
OR LOCUS OII OEIGIN.

TEII]Y DEAL \\'ITit PERSO\'ALITIES .{\D TEE
QUALITIES OIT PERSONALITIES, AND ARE
ONLI SUSCEPTII]L], OTT i\IEANIT:G TEOSE
PERSONS IIIT I'OR CITIZENSEIP r\ND OF TEE
IiIND AD]IITTED 

"O 
CITIZENSEIP BY TEE

POIICY OF TEE UNITED STATES.
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(rl) The ri'or'tls deal rvith per-soualities, lot rvith
races, rrot liith nirtives of iury cotntly or of tl;' par'-

ticular tlescent.

(b) Tlie n'ortl "free" is an esseltial ltrrlt of the

clause. L:nrlel the old Elglis)-r l:rrv, it netrns a flce-
holcler as tlis tiirguisherl from a serf. Ilntlel the Cotr-

stitution, it is usetl iu opposition to slil\e. It is n
conclitior rvhich the Declar'ation of Intlepentleuce as-

selts zr11 rrrerr a]e bol'n to. IIere, if it Lr:rs irnl' defl-

nite rneaniDg, it iruports a freemau 21 suPerior', i1s

against an infelior class.

(c) "l-t-Ur*"'' n-e hrrr"c ith eiLlil' sttiiicieltll' tleiirrerl,

and -sLrorvn that the rrolds "free l,hite lrersous" harl
in 1375 acrpirerl a sigrilicatiol iu Amelican statute
las' as expressing a super"ior class as against a lo\rer
class, or', 19 -speali explicitly, a class called "l'hite"
as against a class called "black"I the rvhite uau
against the negro.

VII.

TIIE JAPANESE ANE ('FREE.!' THEY ARE
..\YIIITE PERSONS," IfAVING EUROPEAN AND
ARYAN ROOT STOCI(S. TEEY ARE A SLTPE.

RIOR PEOPLE, IiIT FOR CITIZE\SEIP.

"Of one blood, hatlt He ntade oll nnfulolrsr" saJ's

Paul ; aud from the tine of Alistotle, seience, as n'e1l

as religion, has taught a common origin of mankin<l,
and many of the great racres totlay unite in corrrmon

bloorl variatiors flot:r one cause ol another autl cen-

tering in that comrrron blooil. Eren Bluruenbach,
$'ho is the father of modeln aut)u'opo1ogy, says that
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('Innumerable varieties of mankintl run into one

another by insensible clegrees'"

Ilc inventetl the clilision into Cuurcasian, Ilolgolian'

Ethiopian, American antl }Iala5, of rvhich the Brit-

arrnica sry', leferritrg to the term Ctllrclsian:

"The ill'cl-rosen 11.1rrle of Ctrucasian iuventecl b1'Rltl'
,,,o,,fr.,ii- 

-; 
rryJ r}1'lie'I b1- hinr to. the so-

..tliclt x'trite trtces, is still crrr'rent: it l"'rittgs iDto on-c

,;,,;;;";;i;= iri, L ns tLe -\r:rLs attl Srtetlei' tlthough
ii;;.J ;il sc,rlcelv iess tlifteler t thrn the Americans

"l"iri,,r.:-i, 
i..i,. r,rle."t tlor"'n irs trvo tlistitrct t'nces'''

I Euc. Erit., P. 113.

On the other harltl, Cuvier tlilit-les the races into

C'aitrasirrtr, Ilongol altcl Neglo' colresponrling to

l'hite, 1'ellorv autl blncli, bnt this is ciear'11' not suffi'

cieut.
lTurler rl istirlgnishes fonr plinciprrl tlpes of man-

l;iurl. tLre i\ustlr.loitl, \egtoitl' )Iotrgoloitl ancl Xm-

tl-rochroic ( "lail u-Lites" ) , atltling n flfth larietl'' the

Jlelatrochroic ("tlalk rvhites" ) '

2 Ilnc. 13r'it.. P. 113.

but that rrorl< trtkls' page 11-1,

"The t'Loctl'ine of the rrnitl' of ruanliiucl stant-ls on a

f rmel base than in pleliou.s ages'"

antl f-oltttue 9, Enc. Blit', p' S5f incltcles in the Cat-

ca-sian race cet'tilin of the Brorl-r ?ol1:resian races'

ilr.'lutling I{as'aiians altl the Aiulrs'

In "llan Past ancl Pl'eseirt." Plofessor A' I['
Iieane, I. n. G. S., iu the "Carullritlge Geographical

Ser'les," tlescribes manliintl unc-lel fotlr' leatling tlaes'

ies, not rvith
r of any Par-
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rreans a flee'
nt-ler the Con-
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rvhich may bc called blaclr, I'e11ol', retl, ancl r-hite, or'

Ethiopic, )Iongolic, American, a;rtl Caucasic. Ile rlis-
ting'uishes )Iougolirrns into three l<incls: Northeln,
Southeu antl Oceanic, extendiug from Finlalcl to the
Philippines, nnd lec}or.rs the Jirpanese auong the
Nolthern llongolians, s-ho,se color i,q thus clescribed:

"Light ol rlirty 1'ellorvi.sh rnongst all true JIon-
gols. alld Siberians: r-elv laliable (rvhite, sallorv.
sl'arth5.) jn tlie transitioral groups (Fiuns, Lapps.
lfaygars, Bulgar-s, Jlresteln Turlis, ancl many \fan-
chns antl Iiorenns) .: in Japon, tlte uncotercd parts of
the body also ttltite" (p. 266).

The Encl'clopaeclia Britannica, \'ol. 11. p. 635, com-

melrting upou Plofessor.T(erre. sa1-s :

"The contrast bett'een the ;'ellorv aucl the xhite
types has been softenerl by the remarliable detelop-
ment of the Japanese follorving the as,siuilation of
$'estern methorls."

The decisile test rvhich rnorlelu science has applied
is cranial measureurents, ancl it is this test rvhich has
excludecl the Japanese from the llongolian tlivision,
altllough Dr. lhnlo, in a letter rvritten at the lety
time of the t-lelivery of the paper flom s,hich rve will
cluote, r'eferring to the fact Urat "Erery human being
is a mixtule of root stoclis," says :

('ft cannot be said that the Japanese are a trIongo-
lian race, but }Iendel's rule holcls gootl ancl one may
see pure lfongolian forms sometimes. I ha\.e seen a
pure }fongolian t)?e in the chilcl of an American
tr{issionary (except the complexion and colour of the
eyes) anal this tyle is fairly common in East-central
Europe.
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(rThe preservation of a conventioual racial type is

a mattei of aesthetics. TVhat reall1' counts in hu'
manity is home influence antl etlucation, -a111.1'here
the irleals are high, the racial tlpe is of little mo'
urent. But as the prejudice esists antl as each na-
tiori has the rig'ht to choose its physiclue, Ure best
Dhn. as it seems 1o ne, ri'otrltl Lre fol tle Jnpanese
authorities to nnlie some selection, fronr the anthro-
nolosirfll point of lierr, of those going to the States'
\l-it[ r'eg,irtl to the present case, I shrll be glatl to
Lelp if l-can nntl rvorii,l be glittl to ruake au e-tnmint-
tiori. The heirtl for'ru andlacial inrlices s'orrltl stlf-
flce.tt

It is a mattel of comrnon obsen'ation that the

rvonren of the Ii1'oto region iu Japrrtt, lialticularly
tl-re highei' clttss, aLe rvhite atrcl D61 di11'lis1 than a
lnrge plolioltion of the s'oruen of this countrl'. fn
frrct, the Ainrt, rvho is aclmittetl to be Caltcasian, is

tlre tliu'ker'. The infltence of climate antl habit has

hiLil much to t1o rrith the matter of complexion. Tllli-s,

in )ris Polynesiatt Resetlrches, speirliing of color', sa1's

that their infants itre boltt but little clarlier than

Iluropeau chilcL'ett.

Ilarrlis' Nan'ative of Commoclore Pelrl''s Expecli

tion to Japan, ptblishetl b1' orclel of Congless in

1856, is the fir'st authoritatir-e expression, antl per-

htrps the onl1' golelnmental explession, on the oligin
of the Japanese. Ile saYs:

"Iiaempfer brings them from the plains of Shinar,
al the tlispclsiotr. -Ile 

sul)poses thenl to have plssec-l
frour lles'opotamia to thT sholes of the Caspian,
theuce thrdugh the vallel's of the 1-enishi, -Silinga
antl palalle rlivels to the"lal;e of Argueen I then fol-
los-ing the rirer of thirt naue s-hich arises flom the
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lake, he thinlis they reachetl t)re Anoor,- follorving
t)re .ialley of l'hich ihey s-oulil flntl theurselles iti the
Uren unilhrrbitecl peninsula of Corea, on the eastern
sl-rore of -{sir. The l)ilssflge tLeuce to 'Ta1'au. s=ra-
riallv irr tLe sttmruer seasotr, tt'ottltl lrot be difficult'
Ile sirt,t-,oses rhrrt this uriglalioir octrLpierl a loug tirue'
'r 's '+' T)Lis, if lot satiif'rirrpt. is at lcast iugcuiols'
{: :! :r Dr. Piclier.iug, oi rl-re Uuite,l States e.rPIot'itlg
erl)e(lition. seerus tliil,oserl. fr'om rn olrsell'11'oll of
soiue Jal.,alese t-hour-Le 0IlrotlDteI'e(l lrt tLe nil\\"ai-
ian fslaic1s, to assign to the:l a )Ialay origitl"'

antl spealiilg of their allegetl Tartar origlu, con-

tinues :

"13ut thel' cet'tai11l-1' tlo not hale tire Tartar corrt-

plexion or ph1'siognoln;'. The corunr,rn people. ac-

iolt.line to Tlrri:rlieis, rlc of a .tellorlisL colol nll oter"
soueti;lres I'oltleling ou brou'u lu'l sotuetittles ott
s.hite,"

Ile also quotes t)re latter atthorities as sa.ving :

'rThat latlies of distinctiol, rvho selclom go ollt into
the open ail nithout being coverecl, are 

- 
perfectll'

rvhite. Sieboltl also, speaklng of Ure iuhabitarits of
I(iusiu. ilforus us tLat, rthe \\'ouen l ho pt'otect
thenseives flom the influences of the atmosphere
Lrave senefallr' a flne :rud s-hite sliin, ancl the cheeks

of the" youug 
-girts 

tlisplay a blooming carnation'' :'

Doctor N. Gorclon llun::o, t)re greatest authority

on Japauese ethnology, l'ith Doctor Bally's rvolk as

a basis, has had much nev uaterial, s'hich has bee:r

recently blought to Iight, on rvhich to l:ase his con-

clusiors, including the rvork of Go'n'land, Tsuboi,

Baron I{anda, Aston, Torii, Takahashi antl llratla,

anrl has recently been giving a series of lectures on

prehistolic arr
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prehistolic alrd protohistoric Japan before the Asi-
atic Society of Japan. One of these, on "The Ya'
mato Dolmen Age," cleliveretl at Iieio University on
March 21, 1917, ri'e rvill qnote at consiilerable length.

It is necessary to premise rvhat Doctor llunro as-

sumes, anrl ri-hich is a fact of comparatively recent

scientilic tlelel:pment, that the present Japan has

trvo root people, the more loltherll'Ainu and the

rnole southerll' Yamato folli. It is generally con-

cet-lerl thirt the Airu ale of the rrhite race antl allietl
io t)re Eulopean people. Doctor fluuro deals in this
papcr rvith the -t-arnato, strf ing:

((In lespect to the personal inlestigtrtion I have
soine justification in the knorrletlge ihat the clemon-
stratiou of l\inu culttre in the shellnountls of llon-
shu arirl I(1-ushu and of Yarnato remains in shell-
nrounds and stone age sites of the South is pioneer
r..'olk, f:rl from complete, but establishing the Ainu
ns nboligiues an r[ t]re Yanato root-1oll< as having
also a birthlight, if not as the priol arttochthones of
Ji] Pil11 + 'i' 'kr)

IIe then goes on to sa1-:

(r :i :i :i: at the lisk of agirin olerclorvding tna-
terial I shall f lst -shor.; soue lepleserrtative pictures
of material preseri'erl in arrl by association rvith the
sepulchres of the fauato aurl shali folorv this '*'ith
illt-qtlatiol-s of these sepulchles theuselves. I shail
then plesent some evirlence of similal sepulchres ancl
c,f nagnlithic monnrrents in Eulope rrith a lough
slietc)r map shorving theil prer-alence in the Netliter-
lanean alea aritl tlrrough the Eulasiatic couti-
trent, >l >l t(,t

lintliug the imrnediate soru'ce of this cultule in
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"I{otea, the proxiruate habitat of the Ytrmato in-
r-asion antl inuigration. From thence in all pt'oba-
bi'litv. canre tLe f ilile forres of lLe irou l'ielt)iug
'lroricl-,acli rloutitrlttiott' rlbich ultiurrtelt rrlriterl l ith
the agt icrrltrtral lrre-\-aunto folll of liyrs]rr lD(I lros-
silllv nrourrtl the Tttlautl Setr."

l hele he thitrt-c the-se people ua.v hale litetl for a

considel"ftb]e tiue before itl\.atlittg Japnrl'

r\fter lefen'ittg to prototl-pes in Eulope, irt Eg;-tpt,

in Greece atr<I itlorttltl tLe lletliterrtrneirn geueulll',

he say,s :

r'IYe nust, ltol'el'et', lea.r'e sucl-r par:rllels jn culture
artl I can steal ouly o11e nliuute frorn our leruaining
time to poiut out the coulse of the ancient- Jilpauese
concept tlre )Iltsutlontoe,l-hich is hele shorrn ancl
rvhicli from t)rese examples may be tr"aced ilto Chin:r
ancl thence into Bab;'loniau culture antl that of tlte
llerlitetrauc'au p]'ehistoric cirilization, rrhere it-is
found on tlie spindle l'eights of T1'o)'. It s-as also
J'arniliar as tLe a Dl lrroporuolphic collcept itt 1l.te srtn
iu alruost elet'1'Iautl ( Eg1'1rt pellLaps e\(epte([) cofi-
reutiali-setl fror:-r the bipecl coucept as a -sigll of man-
li ind."

antl after tlesclil:ing the sepulchre-s thenlselYe-s, anal

tliscussing t-hether thele rras aDy colltact Nith Chiua,

he corlclucles :

"But it is not necessary to suppose that this
(Ilorse-bacli iloltination' el-er came into close contact
\rilh tle Chinese before seliling in l(olea.

"\Vlere then tlirl the tlolmen originate? That is
iil<ewise unceltain. But ri'e ]inorv t'hele dolmeus
existed at a date long anterior to tirose in Jap-an'
That x'as in \orth Afi'ica and in Europe, lr'hele dol-
mens contain relics of the later stone age ancl the
early metal phases of copper antl bronze, but rarely
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the least trace of iron. fn Japan, on the other hancl,
the dolmens are of the iton age, n ith testiges of the
bronze period an<l mere traces of a stone age in con-
ventional offeriugs."

aurl says there is something maritine in the location
of the people of alliecl cultule, ancl tlacing this collrse

Le continues :

"This culture did rrot spleacl into Eg1'pt, though
there are tl-o patches on the NiIe, but it is fountl in
S;-r'irr anil Palestine rounil the B1acli Sea antl be:
treen it anil the Caspian, in t]re Caucuses and south'
eln Russitr rvherce it sprearl into Siberia iu a miti-
grrterl forru. It also enteretl Arabitr, Ilatlagascar'
and Persia, l'hile iu southeru antl celtlzrl southern
fndia it rrirs establishetl on an imnense scale.
\\'hetl-rel it renelerl Intlin b1' se:r ol' lillul is not 5et
(olt,rin, I'ut 1r'flces at least at'e kuon'n in norttrern
Inrliir anrl it hzrs been follorvecl into Bttunah."

after rrhich he stiil further conclutles that it is mari-
time, referriug inciclentalll' to the lemains on the
fsli'rtrtl of Ponape, clescribetl Ii1- Chlistinn in his book

on the Czrrolines, arrtl say's:

ri :k ): )r if ri'e note the siuilnliti- of special t-[e-

signs arrtl contlillnces betl-een nast artcl \Yest in
plehistor:ic times, rre har-e, I thinli, goocl grouncl fol
the trelief that the rlolmen cultnre of Japan rvas root-
etl in the }letlitelraneirn alea. It is a lar cly from
.I:rprn to tLis r}en ol' to the legion of the nYe seas,
,rnil it ural'be prenntrtle 1-et to insist on a u.v lirnited
alea fol the plovenance of the Caucasian element in
the Japanese people.

"\l-hethel tliere rvas atrl' contectiou betrreen the
)*amato loot-folh in Iiyusin ancl tl,re irrfiltration of
European stoch into the Paciflc l'hich lesultetl in the
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so-crlIed Pol1'nesiari rrrce, is anothel problem ri')rich
is not 1'et ripe for solutioll. An1' such connection
must hnve bee[ at a \-ely I'eDrote age. 'i' 't x:'

autl in colch.rsion srrts :

"JIl opirrion i-s thrrt the Yrrnrato root,folli of Ii1'u-
shu anrl the lrresert Polynesiau people rlilergetl flom
air Iutlonesiur or other .qtocli of Eut"openn :rilltrities
in the ler'-v early stage of the neolithic or poli.sherl
stone a.te, possibly in lzrtel palaeolithic times.

"?he Iiolean contribution to the Yrruato plol:abl1'
caue uot curll- flour the scnthern coast of Asia urrl
the islanils leirr to it. but also through lfanchulia,
po-ssi'l.rJy uiglatirg in part froru the Ca-spian sea, antl
kcepiug roltl-r of the foltietl-r palallel. Other\yise it
seems to me tbat tJris nigration throngh Asia must
hale occulrerl before the Chlne.qe cir-ilistrtiou hatl con-
centrated souih of that Iatitutle. I tlo not tloubt that
some llougolian element )racl penetlatetl the i-slan,.ls
to the south of Japan in aucient tiri:e,s; indeetl, I hale
etidence of it. But I thilli this element l'as incon-
siderable arr.J that r'.e uust ]ooli to the sokliery antl
the agricultural selfs iu the Iiorean immigration for
the )Iongolian conpoueut pel'sisting in Japan. That
this iugretlient is plesent aclmits of no question, llut
that is a lery tlifferent thing from the as.qertion that
the Japane,se ale a llongolian race. I affir'm tlrat
the Japanese ale not preclominantly llongolian.
Physical anthropology teaches us that the Japanese,
as s'e ourseh'es, are a rnixture, a congloureration of
characters of primitir-e as rvel1 as of advauced rran-
kiucl. ff I har-e been at aII successful in demonstrat-
ing this in r:ry flr'st lecture I if ri-e hale come to the
conclusion that the Ainu are, if themselles mixed
r itir othel characters, au eally European stocli, that
they have minglecl to sone extent with the Yamato
stock, considerably ilr Uie South ancl noticeably in
the North; if the considerations t'hich I have just
broug)rt forllalil lyith regard to the European pror-e-
nance of Yanato eultule have any'r,alidity in con-
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junction rvith the tleciclecl evitlence of European
traits in the physicpre of the uroclern Japanese, rve
cannot resist the conclusion tl-rat the rrortl }longolian
is rrot a flt clesignation for Ure people of this lancl."

Little neetl be atltletl to the tlibutes in the Senate

of the Urritetl States, rvhich s-e have rluotecl from the
clebrrte on the imniigrzrtiorr Act of thls 1'errr, Ittt a

sllrDrnrl']' of the historl' of the Japanese people tlur-
ing the iast fir-e or six hruitlretl 1'eirrs by George Ken-

rutu, the clistilgnis]ret-l trztveler', rrhich l'e talie from
The OLrtlooli of Juue 27, 191+, is it poilt :

"'\t the l;egiruriug of the sevelteent)r century the
Jirpanese rvere the most t-[zrritrg anc-[ :rt'[veuturous nav-
ig:rtors lrr zrll the Far Errst. Their ilsulirr position
ruutle theru hzrrcll' arrtl expelt sirllols. aucl they harl
at seil :r uzrturirl intlepitlit;' rrhich s'iis aluost equal
to th:rt of the Nolthmen. .lt tLre r-er'1' di1$-n of arr-
thentic Listoly t)reil ships r';ere cmising along the
( ollijts oi Cliiiii l tl iloi'cir, aild :is r.ii'i1- ;rs tlie si:ith
celturv rn altnet-l Jirpartese floti]Irr s:riletl nortLrs'artl
to rvLrtrt is rrorr Siberiir autl ascenrletl the Auur River
1'or the pulpose of iDrirtliug ]L1Dchuf ir1. :3 * *r'

''Torv:u'rl tLe close of the fifteenth cerrturl' Japan-
ese lnercharrts begirn to extentl their f oleig-n tltrtle to
r'ountlies rLot pleliouslf i'isitetl, nnd irs eirr'I1'as 1541
thel- htrd establishetl corturelcii'tl lelittions rvith nore
thau ts'eut1' o\-ersea tnitr'1iet-s, arttl r'ele seltling their
s)rips to legious as lc'urote as Jalir, the lli'11a1' Penin-
sulir, Siaru, antl the rresteln coast of Inclia. In 1594,
ts'eut1.si1 1'eirls l-ref ole oul lilgliu Irzrthels lantlecl
ou the coast of ]Ia ssachusett.i, the Jirpirnese had a
legulal Iine of merchzrut ships rritning to Luzon,
Alroy, I-[itcao, .\trttart,' Totrrryitr, Crrnrbotlia, ]Ialacca,
anrl Intlia, arrrl rnaliitrg, rvithout an1- gleat tlifficulty
or tltrnger, out-arrt1-retulrl yo1-ages of flolr three thou-
saurl to trrelve thousrntl miles. ;k )i' )F They \!'ere
tpite c:rpable of clossirrg t)re Prrcific, zrntl, trs a matter'
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of fz1rt, trvo of them clitl go to Acap,ulco antl brtcli in
1610 auil 1613. The sallors s-ho uannetl these ves-
sels rrere not irs expelieucetl zls l-ere the Sparlish autl
Portuguese nzrvigatol's of the srrure periotl, but rvliirt
they licliecl in erperienc thel- urnrle up itr eutelpl'ise,
ilaring and lesoulcefuhtess. :3 >r )i'

t'A[ t]re J:rpitne-re of thrrt tiue rvele inbued s'ith
nn ar',lent spii'it of rht itrg lu,l il([Yelrttll'e. arrrl ]-oug

befole tbe )irr1 florver srriletl f r'oul Pll ruorrt h thel-'h:t'1
settlemerrts, or colonies, irr conntries that trre fal-
ther nrvay fron Japal than Jlassaclrr setts is frorn
EnElirncl,- Thel tooli lrossession of the Lnchu Isltrntls,
orel'r'n,, Formo-"l, Lelt,etl the Spzrnish Gor-ernol of
the I')rilippines to put tlos-u it revolt of the Chinese
in Luzori 

^grrined i strong lootholcl in Siiru, tutl,
fishtins tho]'e irL rlcfottse oitL,e Iiing. tlefentetl irryitrl-
inE I,..,rios ol l)ol.h Sl)itlliitI'rls iLlrrl l'ot trtgrtese. Etet']--
rvliele thel- l-ele le$rrlcletl as dtlllgelous enerlies, autl
in the libi'aly of llanilrr thele is still in existeuce a
(:oDv oI a lettpr rvrittetr 1,1- 11 Spnuish fr'ial to lris
ho'nle gotelt'r,rcut iu liDJ. liitruirrg tl-re atrth-olities of
Splin-thlt the Jrli:ruese 1\ele rt \-e1') f oll r irlrtLle.I.'eo-

rrie,' au,I tbnt thair greilt Sllog"trrt, To1'ololri Ifitle'
i'oslri, 'ttn. Iilielv to iutatle the Philippiles as sool as

le htirl fiuishetl'lhe conqtlest of l(oret. '' * "
"Thele is a s'iclespreitl popuiar belief that in the

Mitlclle Ages, ancl, inileetl, lorg after the llitlclle .\ges.
the Jrruanese \\'ere all uncivilizetl if not a barbarots
ueonte: l-,ut this belief is basecl rv)ro1ly on ignorauce
^or nisappreheusion of their histoly ancl institutions'
* x * -f,s 

earll' as the seveuth ceutury the Japanesg
hacl sc)roois, antl l-,efore the beginning of th-e eighth
thev harl establishetl in Nala ancl I(yoto Imperial
unii'elsities t'ith afliliatet't colleges ancl courses of in-
structiou in ethics, 1as', )risto::y, aucl Tat)r-ematics'
The oklest university in Europe, that of Salerno, in
Italv. rvas not fountled until one lrunclrecl years lzrtel"
ih."iop"n... opetrecl a great public tibraly at l(aua'
zawa ii 1170, dncl establishetl their flrst astronom'
icat oU."rtotory rnole thau tr centuly before Coruuo-
tlore Perry enteretl Ulaga BaY.
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"Even in the felcl of material achievement, the
mediaeval Japtnese 11'ere ple-eruiDelrt. Tbey ri-oultl
have reslrcleil our invasion of CtLbr lrith a force of
16,000 nleu as :r Yery trivirl affair'. In 15S1 their
sleat lerrtler, .tritle;'oshi, tlausported 200,000 men
icloss the Tsushimn Strflit to lioren, rud his flr'st
nrm\- colr)s, ttntlet Generirl liouishi, nial'checl 267
nrilel in irineteen r1rrl's, flghtiug one pitchecl battle,
storming trvo fortresses, and cz11'r)'ing trro strongly-
intrenchecl positions by assturlt. General Shafter
r\-as nel'er n]ore than eighteell miies fl'om his sea
brrse, rv)rile General lionishi, rvith Hiiley'oshi's first
rrrrr)' corps, rvent 400 rniles frour his base [t Fusan,
mtl 

-urzrintailecl 
intzrct throug)r a hostile territory a

line of comurlications. ;F * )r"

\.III.

THE JAPANESE ARE ASSI}IILABLE.

The rleb:rtes in Congress turcl the litel'zrrl' contlo-

velsies ernboclietl in many books alrtl articles on the
.I;,p, rese tiuestiol I etlitc tLc oLjettio to Ji'panese

lirturtrlizttiotr to the clzrim t)-rrrt thel' rrre 'rnon-assim-
iltrlrle." (Selttol Phelirn, p. 2S1 : Sclrator' \\'orks,
p. 22S.) This rueztns that it is iu4rossible for tliem

irncl ultlesilable for us to ]rtrr-e theur atlrrpt thern-

seh'es to westel'll idetls. This is I leversal of our

tlzrrlitionzrl natiorral polic)', f ot it l':rs Presitlent r.ili-
mole s'ho setlt Courrnodol'e Pel'r)- to ovelturrr the

Jirpanese polic)', \Yhich soilght to p1'event assinrila-

tiou, an,-l opeu up Japrrrr to s-estelrt cililiz:rtion. The
filst ariicle of t)re Pen'1' treatl- of 1851 cleclrrres:

"Thele shirll be a perfect, pern:aneut, arttl univer-
sal peace anrl a sincei'e and corclirll :rmit-r' betr-eel
the Uuitecl States of America on the orre part, antl

,

I

.
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the Empire of Japan on the other, antl betrveen their
people iespective\,, r'ithout exception of 2ersox.s ancl
pluces."

Ilaring given Japan the bret-tt1 of rrestern civiliza'
tion, shall the Japanese be folbicltlen to eat it? In
riex' of the last sixty I'ears, the c)rarge is ricliculous.

In rvhat respect are they non-assirnilable ? Do they

rrot ]rale higb iilezrls of Lronor, of thitl-, of patriotism,

of famil-v life, of religion antl of socizrl cluty, ancl clo

they not aclhele to these better thar \1-e clo? The

clignit"v of mathootl is helcl up b1' the Declarzrtion of

Inr'lepentlence as t]re ]righest icletrl of Americtrnism.

Horv about our treiltment of the black man in the

south, or the Oriental in the rrest? Irr ar,t antl lit-
erature, the cliticism of the Japtrnese tocl:ry is of the

abrrnrlonnent of their itleas, antl too etrsl- atlaptation

of ri'estern uethotls. Iu religiol, Butldhism ancl

Sliir'Loisrl liii\ e lJee iiliLtscrl irulu soi.ue sour'ce so

strongll' l-ith Clhristizu itleals that their follo*-ei's clo

not see the contrasting splenclol of the Christian

friith as stlongly as as-alienec-l Iiorea cloes. Of

coruse, they have a race prejutlice, bnt nothing com-

parecl rrith thzrt of t)re Jerv, l-hou s-e glrrc1l1'rrel-

come antl protect even in foleign lantls, rvho sits in
tl-re iralts of Ct-rlgless, in our' hig'hest coruts, amongst

our executives, in the narts of traile. Naturally, a
Jirpanese prefels to uarrr a Japanese, rrot only on

account of race prejutlice, but for othel obvious rea'

sons; but tLrel- tlo intermal'r1- rrit)r rvhites, ancl the

alnrost uuifolrn testimonv is that they har-e happy

families ancl vigorous plogen]', preeminently Ameri
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can. Section 2169 nuthorizes the naturalizntion of
blacli men, but half the States forbitl marriage be-

tween whites anal blacks.

-!Ye rvoulcl harrlly require the Japanese to assimi-
late oru ruaDners, for their manners, particularly
those of the 'women, are far superior to our or,lrr. ff,
as seems true, the only argument against the fltness
of the Japanese for naturalization is their non-assim-
ilability, the argument is enclerl, for it is preposter-
ous to claim that a nation r-hich has slionl itself to
have the grezrtest ctlpacitj. for ailaptrrtion, against
rvhorn the seyerest criticism is that they are imita-
tors, is not capable of aclapting itself to our civili-
zation.

It cannot be said that the Japanese c1o not come
to make a bome, or thxt they have not that earth
LiL,igirs},:.ich ietl oiil riue ertor.s io cr.o.s [ire seir. Tire
earth hunger of the Jtrpttnese anc-l the ri.ish to make
a horue is the objectiou of Crrlifornia. ft camrot be

sairl thzrt he lorvels the st:rucl:rrcl of li'l.ing. The

'(clrirstic investigatiou" atttholizetl b1- the Czrlifornia
legislature of 1909 fouucl t)rat the Jtrpauese employecl
b;' rvhite fzrruers rvere paid as lmch ns rrhite labor-
ers, ancl that the Japanese pritl urore thau the rvhite
Dlau.

Bace prejutlice rriil ahvays exist. It is innocuous
in Ilarraii, rvhere the larietv of race prejudices len-
clers any clomirlant race plejuclice inpossible.

Iina1l;', the chauge in the last fift;- years in the

6
I
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habits, attitucle tot'arcls the rvorltl, and the Cousti-

tution of Japan is a sufficient aDs\{er.

The story of the Japauese in Ilarvaii is -significant.
They are estiuratetl to comprise 97,000 out of a popn-

lation of 225,777, exclusile of the arury lrnd nirvy

(Report of the Goremol of Htrwaii to the Secletarx*

of the futerior, 1916, p. 4), o:: {2.5 pel' cellt.

In business, the repolt shot-s that out of 1730 intle-

peudeut houses of busiuess iu Ilouolulu the Japtruese

hale 75-1; rvhile in llilo, out of 39S, they hlve 21S, or
1002 out of 217S, -16 pel cent-sIightll' higJrer thau
the pi'opoi'tiou of populatio;r.

The Japanese har-e the lorvest perceltage of cou'

tictions of criue in proportiou to population, nar:eh',
2.39 per cent, ericepting Ure rrhites (iuclutling the

Portuguese ), l'ho hale 2.26 per cent. Erclutling the

Portuguese, the rvhites rvoultl have a higher percent-

age (p. 74) ; aud the Jalianese convictions are cJriefll',

like the Chinese, for gambling. Thus, t)re Japane-se,

although har-ing 42.5 pet' ceut of the population, have

but 13.31 per ceut of the pr"isoner"s, less t)ran a thircl
in proportion (p. 77). Of the tlelincluent and depen-

dent boys ancl girls brought before tLre Julenile
Court, there rrere only 54 Japanese, or I per cert,
rvhereas the ploportion of popuiation is 42.5 lier
cent. ff conlictions for gar:rbling are eliminated
(see report of the Chief Justice to the legislatule),
there are 179{ convictions of rvhites (including Por-

tuguese), r'ith an estiuated population of 35,322, to
1686 convictions of Japanese. Iu other rrorcls,

.i'
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(gambling asicle) there are three rvhite convictions

to one Japanese, in ratio to population.

trIuch has been sairl about the picture brides antl

tlivorces, but from the recorcls of the Circuit Courts

of IIarraii, in the same report of the Chief Justice, it
appears that in 1916,379 tlivorces rvere granted in
the Telritory, 193 of rvhich x-ele Japanese, bu.t

cent lalgel than the percentage to population.
8 per
This

result shoultl be surprising to one l-ho is not familiar
rvith the care rvhich is bestou'etl ou lrauiage by that
methocl.

IIr. II. II. Scott, fol thirty-five years head of the

Iligh School in Ilonohrhr anrl kuotrn to evely stuclent

of the Japanese, sa)'s of theil racial origin antl as-

simabilitr, irr a mernolauclun summitrg up rvhat he

hrs publishetl at various times :

,(rFr,^ -r-,.,,,^.^ , ^^,.r^ ^-,^ ,.1.,....^,t ... rI^,\^.^ti.n<
iLr ?!'1.,\,'!r\ r/\w1,.r ('r ,,. . r\ r-bvr,\!,'lv

l,\- tllose l'ho linorv absolutell'rrothing nLotrt pb1'sicll
nntlrrol,olos-\'. TLrose phl'sirltl anthr.opologists thtt
have stuclietl bot'[iI1' chtrracters of the Japitnese, all
agree that the.v do not belong to the lloDgolifln race,
s'hose main hal-ritation is in Clentral Asia. Iiaemp-
fer, Titsi.qnh, I-on Reiu, llor-se antl Bachelor, n'ho
were all skiilecl altlrropologists, feel sure that n'hat-
elcr urixture thele ntal- be in their racial stocli, IIon-
golian bloocl is not the pretlominant, nor eten a large
element in the Japanese. Not one of them s-oulcl be
rash enough to say I'hat elenent of bIootl is the pre'
clominant one. The Japanese are a l-er]- rnixetl race,
as any orle rla)' obserre l-ho travels froni the extreme
north to the. extreme south of their elongateti
Empire.

"i have been acc|rainteti with the Jrrpanese people
for lortl'-fir'e yeari. I u'as, b't' inlitatiou of the Jap'
rnese got"rriterLt, fot'ten';'enrs flom lsTt in their

I

I
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serrice in .strl.,lisbing a sJ'stetn of e)curerrtary
schools th'oughout the countr)-. Iu no one ph-y-sical
character do the Japanese people corr.espoud to a
like ph;'sical chirracter of the trre llougolian.
Neither in colol of -sliiri, rror pignent, noL stature, uor
in neasurerlerrt of limbs, abole all, in (cephalic

inr'lex,' tLe sui est ciraracter to cletermile race, ctrl
the Japanese be callerl lfougolirrns.

"First as to colol of sl<in. In celtain par.ts of
Japan, regariletl b1' theil ol'n ethnologi-sts, the sliirr
ancl pigment ther'ein are more near'ly t'hite thau
yellorv or brol'u. In the torvn of Sentlai, in the nortlr
of the maiu islirnrl, the ,sliiri of the chilth'eu tnd the
rronerr not in the fiekls rl-oultl be talien by strangers,
as belonging to the rvhite lace, rather t)ran to any of
tire clas-s.ifle<l coloretl r'aces, Liitervise, iu tire t-vpical
Japanese citl. of Ii1'oto, those rrot expo-sed to the heat
of the -qumner sun ale particularll' rrhite-shinned.
The;. ale rvhitel than the alerage Italian, Spauialcl
or Portugtese.

"-{-s before ureritioned, the one character regardecl
by aII anthropologists as tlie niain one, is the(cephalic inclex.' .r*ol.r the (cephalic index, of the
alerage Japanese colresponds ruole nearly t-ith thc
Central European skull than it does rvith Chinese or
lfolgolian. The 'cepJralic inclex, is from eighty to
eighty-tr"o, about the saue as the great Germanic
mce. The moclern anthropologist, Ratzal, regarclerl
the t'or'ld oler as one of the :nost clistiuguished on
this stbject, agrees l'ith the ear'lier r.r'r'lters rnen-
tioned in the folegoing part of this sketch. As to
the possibility of assimilation to American stancl-
ards of gorernments and all other things American,
I regard t)re Japanese as one of the most assimilable
of ail Ure races of man, or $hat is knorirr in the
Unitetl States as the 'Nerv fmmigration.' Truth to
tell, since the Japanese have become a settlecl people,
ethnicail;' homogeneous, they have been assimilatilg
elerS'thing they were shoi;m from other nations. For
a thousaud J'ears, with uo intercommunication, ex-
cept slight ingress and egress with China and I(orea,

they borrorverl :
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they bolrorrecl flom China and Iiorea letters, litera-
tru'e and the art of porcelain Draking. They have
improveil by their pectliar genius on eyerything they
borrorvecl from these trvo places,

"Since Ure opening of Japan by Commotlore Perrl'
in 1Si{, treaties antl communications s'ith Jtr'estern
Nations ]rar-e enableil the J:rpanese to assimilate
science, inr-lustries, corlmerce) ant-l polltics rvith a
rrrpitlitl' that no other nation has eler shos'n. Their
stuclents ale gre:rt atlmirers of American goYern-
nrenttrl folrus, antl er-etr social form.s. There is an
iururense l-rorll- of tretr totlaf in JapLrtt ulgiug r clem-
o|r'iltic rr)rl (orrstitrrtionil gol.ernu.r.eLt oD the moclel
of that of the Uuitecl States. There is no cluestion
but in a blief time their forus of gorernment rvill be
as libertrl alcl tlemocrz-ttic as those of Englantl antl
the Liritecl States. Thel are imuensely' 101'a1-
lo1-t'ri to fnuil1- antl lo1'zrl to proirer'l1' coristitutetl gov-
errmreltt. Those Jrrpirnese bortt anrl riurturetl in
I-Ias'trii ale as much American as the chiltlrcn of the
descentlauts of the Piigritr Fathels thtrt came to this
countrv to Chlistirurize the Ilzrl'triiatts. Let me re-
peat. rrirtl I rneztsure rn5 rvortls irr so doing, ri'ith nearl1-
:r iriLii uetitLirv ol s[iirli- rLiii'l trosrciatiol riilh tJ,e jap-
anese, thrrt I aur persuatletl thrrt thel- rrill malie a's

lolirl ancl pirtliotic Amelican citizers as an1- that rre
hil \'C.':

coxc],trsroN.

fu corrclusion, l-e a.sl; this cr-rtrt to gile to the great

r3rcstiot sLrburittetl the informetl autl tliscriminating
consirleration ri'hich it rr.eselves but ]-ra,s uot y-et re'
ceir-erl, ancl rre couflrlently Jrope that such con-qitlera-

tion rvi11 leatl the coult to holtl that Ure Unitec-l

States, after extending a harrl to rrelcome to its civ'
ilization a gleat ancl then s-eIl-coltentetl people, tlicl
Irot colclll' ri-ithdrtrrr that hantl, on the grouncl that
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they nere among the unddsirable and outcast bf
earth.

Derno, Ilonolulu, T. I[., 1\Iay 1, 1017.

Bespectfully submittetl,

DAYID T,. WITHINGTON,

JOSEPH LIGETFOOT,
r\ttorneys for T.lr.r.o Oz.trv.r',

Petitioner.

CASTLE (t IYITIIINGTON,

LIGETFOOT Ct LIGITTFOOT,
Of Counsel.
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