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IN THY DIBTRICT CCURT OF THE UNITED STATEES

IN AND FOR THE SOUTHERN DISTRICT OF CALIFORNIA
SOUTHERN DIVISION,.

ITED STATES OF AMTERICA,

Plaintiff-dppellant,
Nos G=-111-T,

%
L , §

' EQUITY
SAKHARAM GANESH PANDIT, :

Defendant-Appellee,

CRIECTIONS MADF AND AMEWDMENTS PROPOSED TO PLAINTIFF -
APPELLANTYS STATFMENT OF TVST MONY
UNDER EQUITY RULE 75

The following amendmenigand objections to the statement
of evidence i&l gk Ly Plaintiff-dppeliant in this cause are pro-
pused by the App@ll@@ﬁ and are filsd for precentaticon to the
Court:

(1} TInsert after line 30, page 1 of Plaintiff-Appel-

jentls statement the follewing, and delete line 31:

.t

DefTendant urged that he had nowhers &dmittsd that he

was a high caste Hindu of full Indian blood born in Pur3

India. That the ultimate fact alleged in Plaintiffls bill

that defsndant was not a free white person which def %iant nad
specifically denled, and that the allegation in the bill tﬁ&@a
on information and beiief defendant was & high caste Hindu of
full Indisn blood was an allegation of evidentiary facts, and as
such surplusage, and not required to be admitted or denlsd under
Equity Rule Noe 30. One of the things defendant desired to
present was the propositions presented in the Thind case, 261

N iy e | s o . . E PN S S | - oo s - oy o
UeBo 204, which went up on & demurrer admitting all the ailega-
J =] " 1]

the complaint,. YDBut such 13 not the case in our

THE CCURT: What I want to get at to save the time of ths

i g g e ° 2. o e e Y . $ o o o -
court, 1t is not conceded that the defendant is a high cast:

N
&5

i e
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ndu of full Indian blood, born at Punjad, India.

2 -
&L i

MR, ¥EWRY: He ig not, and we propose to prove that b
d &

[4]

not. We don't want to decelve the Jeurt. We will admit, and the

proof will show, that he is & Hinduy but not an Indian of full

bl Wwﬁa &rnd. does not come within the classification of the Thind

@ oy g
DG & g

?

THE COURT: Do you intend to prove that by ethnologleal
gstimony, &s developaed by Mr, Justice Sutherland?
MR, WEWRY: Yes; and by Mr, Pandit himself.

THE COURT: T won?t perwmit you to set thisz court up

aguninat the Supreme Court of the United States,

want
MR, WEWBY: And we dont't %}w* but in that case it was

THE COURT: If there iz & clear ilassue on that it would

present & litigable wmatter., PBut under the Suprewme Court de-

cision, 1if there is no issue, if there ls neo question as %o what

is lineage was, or what hils ancestry was, or his place of birth,

hen 1t becomes & question which has already been decided by the

Supreme Court of the United States,

MR, NEWBY: All we are contending for is that after the

gvidence shall be preszented, then of course it does preasent a

guestion of law, but we don't think it is presented on the basis

- .

L the pleadings as they appear,

THT 20URT: The wmotion to strike out is denied. . . .« .

I don't want this court to be put in the absurd position of ate
%@m@ting to review & guestion that the Supreme Court of the

United States has decided,

MR, NEWBY: We ars not asking the Court to do that, Ve

:}J
i
§
k3

But wfter we precent the

e

facts, If the Court thinks not, we will confine ourselvez t¢ the

guestion of squitable estoppel,

THT COURT: That l1s what I want to heare

S 4 i
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MR, SIMPSON:May we have an exc ception to the ruling of

the court refusing to strike ocut the fourth affirmative defense?

THE COURT: VYeo.
(2) On p.2. &t end of line 14 add the worda: Ywvary well";

(%Y On po2, line 18 add +the word "County" after "Loa

ingeles®, And replace last three words on line 18 to the and

6th line (the word "all®™) on iine 25, bys:-—

MR, SIMPION: At thet time was any testimony introduce—
to establish Mr, Panditls race?

A, There was,

Qe Did Mr, Pandit testify as to that fact?

Ao He filed a very wvoluminous brief in support of it.

Qe 1 am sluply getting at the question of fact, not the

&

reatlion of law Did he testify whether or not he was & high

caszte Hindu of full Indlan blood, born in India?

L. That iz my recollection &t this late date, that that

was the contention which he mads,

Qe Was there any aevidencs introducsd to show that he was
& high caste Hindu of full Indian bleod, boern in Indial

MR, NEWBYT: We object %o that as calling for the conclu-

sion of the witnesa,

THE COURT: That would be a matter for judicial inter-

Qe By Mr., Simpsen: Was there any dispute as tc whether

not he was a high caste Hindu of full Indian bloed?

MR, NEWBY: We object to that,

¢
H
|
|

MR, SIMPION: The point I am wmaking is net as to wheth-|
er or not the oone

iusion ©f the court there was correct , but the

29

30

31

32

Jud,

guestion of whether ¢r not the matter before the Superior Oourt

3

ge was based upon the contention and svidence as to whether

a

not he was a high caste Hindu of full Indian blood, or whether

evidence was diszputed that he was & high caste Hindu of full

T

p Lo e
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Indian blood, and frow that evidence the court drew an erronecus

The ebjectlion to this particular guestic

ite  We have no objectlion to the witness tee-
tifying to the substance of any testimony given as to the issue
invelved., T think the issus was &s 4o whether he was & white

rerseon within the meaning of the naturalizaetion ssction.

MRe SIMPOCW:T am not asking him that. T am asking him

o

vidence introduced fto rebut Mr. Pandit
testimony to the effect that he was a high caste Findu of full
Indian blocd,

THE COURT: Answer the gusstion.

As Yo, there was no contest on that point at all,

{4} P.2, line 29: Replace "provieione" by "instructions”
ac the first word of line,

(5) Po3. line 1: Drop the second word Ygood".

Po%: Replace lect two words of line 5 {"prepared") to
end of line 10 ®Morrison") by the following:

Qe by Mre Palmery I direct your attention to this paper,

le that a paper preparsd by youl

Ao VYews sir; that was prepared by me, undmr the direction
¢f the Chief Ixaminer at that time in San Francisco.

Qe That wae George A. Crutchfield?

oy V& g g o ’ & Ay e o R R oo LT 8
Qe And you filed this in the Supsrior Court, or & copy of

_‘!wh
et

Ao T did file that,.
MRo SIMPEON: I object to that as incompetent, irrelevant
aw‘ u j "‘ﬂkn s ,jm G :1 i mz oy ‘ﬁ“\"i’{ e de e ¥ e 4 4 LT, S ey .y .J.A BNy e e g ey RN T O e
eibehdedibG U LWL g GNG NOY WITHAN the lasuvesed the cas @y, and I ask
That our wbjection ge in befere the answer,

THT COURT: May I see thatt

] R L P e RIS d B B e e & o b e “
A E,}. T b g ?:‘-.[2 i &b *Zisuam WEed A u}f}c‘;; pg“{t‘l,j

Ly

PO, MY JOMSET

b-n’u;ﬂ-..
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Ao Just @ moment, your honor,

THE COURT: Overruled,

I3 vy s m o o N
(7Y Pu3. line &by Pires

fgaid Defendantts
"TH THE SUPTRIOR COURT.

STAT? OF CALIFORNIA
COUNTY OF LOS ANGELES

In the Matter of the Petit

SAITTARAM GANWEEE PANT

o

S

word should

Exhivit A 1o indorsed

Yes; undoubtedly 1t wae

e

write th

P r! Y " 4
471 pe'““g“qs iiﬂ‘:’ iw)
5 S R T
G TOLLO0We
on for VMaturs
Voo ‘:‘.3??’
ImTT
B
E
165 to Pu5, line

(C} Bl ﬁ.}ﬂsndum., of Fot. line
followings

.
WoBY MR, PALMTR:

the testimeny wap being taken in

Ao I Believe I was, surslvy.

o H ow wany witnesees were examined, do vou

Ao T dontt

remerber that nows

2
&k p
- P J
Do rony baken d
) i~ )
dhe . lz.”‘“v‘t remamber,
-
Ly T
-

don i

e

- -
Lo the L UJ, IR ki

zation

&

smanlar?

hies petitil

e

y

ool ‘

i9z. copy f
[

he time when

OTle

JORE W SR U SN
ber that there
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i~
)

&

"

Government objects to 1%, 1t may do wsu, notwithstanding the court

f the State of California
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We How long age wae that?

Ao I den't know. It wust have been ten, twelve, thirteen

or fourteen years agoe

4o buyhow some years agol

e Some years ago, yes.

Qo &nd you can't be entirely positive that he testified
t that tiwe that he wes of full Indian blood?

A. T could not state positively at +his time. Oan I guadi-—
¥ oa iittle further, your hongx?

THE COURT: Sar Gl e

indu war not eligible for neturalization, And that was the in-
truction, That wao ay inctruction on whiekh I cbjected to his ad-
ission to citizenship,

Qo That was the objection you had and that was the one
you reported?

Ay That was the instructions from the department at

Wash

asnington, and Nr. Pandit answerasd it in & very veiuminous brlef
hat he filed,

Qe 4nd then the judge decided in his faver

ME, SIMPSON: T object to that as immaterial,
THE COURT: Overruled.
MEe SIMPSCON: Exception,

%

Qe BY THY COURT: Just one queation, Mr. Jonee, before th

vernment closes, It is really & matter of record, but if the

hé

asks the guestion. Turing these proveedings In the Superior Court

)

p 4n and for the County of Los Ange

N
[N N ) % e AT e s 8 oy pme e rpn O Y R T SR 2 . X i
efere Judge Merr CoERN, wns oL the regular judges of the court at

Mo B e R i ey - - e T e e, o K
Lid casey Whu was the petitioner in

G admitted to ity lzenship, wag he?

-

I ey e




10

11

12

13

14

15

16

18

195

20

21

22

23

24

25

26

27

28

29

30

31

32

Reproduced from the holdings of the National Archives and Records Administration
Pacific Region (Laguna Niguel)

ﬁ& ﬁ{@ WeL s,
MRe SIMPSON: I ¢bject to that as calling for the con-
cluzion of the witness. While the crder was made stating that

he should be naturalized as a citizen, that did not admit him

THT COURT: 7You umean it wae adjudicated without jurisdicw

tion, and thersfore void?

M, STMPECN: Yes.
THE COURT: I dontt mean it 1n that sense, that is, in the
legal sense., I am speaking new a8 to the procedure that wae

attenpted 0 be followed by that courd in that hearing at that

A Judge Morrison had ths care under ad dvisewent, your hon-

or, for a number of months; and he handed down a written decision

in Mre. Pandit®s case admitting him to citizenship,
Ko BY THT OMIRT Wers you present when Mr. Pandit theree
after took the oath of allegiance to the United Statea?

Ae Yew, I am vure I Was., It was taken in open courte

he take the oath of allegiance to the United

Qe That lo, he seemed to take the cath?

Wo Did he comply with all the departmental regulations
respecting the recordstion of the naturalization preceedinga?

As Yes, I think he complied with all deparitmental re—

ter of record,
Qe  Yeas, I think it is pleaded,
ko That was at the term of the superior Court on the 7th
of May, 1514,

I P e
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Irevocation ©f hile naturalization?

Tl s e v o v g o FIRP oy, s B i i o gn gy e o L RTE e
ensWered "Wee"., Wow, I want to ask you this question.
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Qe And the government took ne further action in the matter —-

ne affirmative action until the filing of this petition for the

A. UTot to wy knowledge. The metter, of course, was Tre-
ported to the Burssu, And T r@cezw@% ne instruetions to proceed
further,
Qe Let me examine you a 1ittle further, Your own view
was that you, as the government¥s reprecentative, should conteast

the application before the Superior Court. Is that 117

Qs And the court¥s decision was adversze Yo your contentien |
and that of the government?
A, Yez,.
Yo Did you immedistely zeport thet maititer to your supericr
1 Washingtond
he A% once, Rather, pardon me, I rsported it tu the Chisf
Examiner at San Franclaeco,
We #nd he repoerted 1t to Washington?
A. Yen, I assume that he proceeded to report it to Wash-
ingtqha
%o It was your duty to report It to your immediate superi-
in Ban Francigco.

he Yoo,

&
B

Qs Do vou remember what you reported to him with respect
to a recommendation ae to further proceedings by the government
in the matter?

Ay T can't recall at this time; and my {ilés of those

days are destroyed,

~
j
3
&
T
® 9
e
£
e
Q

at end of page: |

In answer to the court¥s question as

to whether Judge Morrizen admitted Mz, Pandit 4o citizenchip, you

O

I L e



10
11
12
13
14
15

16

18
19
20
21
22
23
24
25
26
27
28

29

30

31

32

~eall the court®s attention to the fact that the very petition

Reproduced from the holdings of the National Archives and Records Administration
Pacific Region (Laguna Niguel)

Is 1t not & fact that after Judge Morricon had decided the case
he made an order which purperted %o allow Mrs Pandit to becowe

& citlzen of the United States and that pursuant to that order

naturalization and citizenship was izsued to

MR, NEWRY: We object on the ground that it calls for the

R I B B VS S S & R R W & g o o $ ™ v i
waien of the witnees, 1s lrrelevant and lmmaterial, and I

2

on which thie matter started alleges the fact of the granting of
the cltizenship, It ie the foundation of this entire procaeding

The government alleges that in its petition for cancella
MR, SIMPOON: We admit that it was

£ e o P 1 s - P s
igssued and the grder

e €

mede but it is & conclusion as te whether the certificate which
waa iesued did grant citizenship.

MP, WFPWBY: That iz & gquestion of law for the courts

—— R S L) S P e e e ey B N
MRe SIMPSCN: The reaaon T asked that question was Lecauge
T R PR . PO S o I NS T « o e . o S € o .
the court asked & question which we objected to, calling fov the
y - o a7 n ey o p— 3 Pat I e o1 o
cenclusion of the witness, & conclusion of law on behalf of the

Witnese, &s to whether or not it did adwit aim %o citizenahip,

ST NPT hd : ! & " con ey im A . o .
THE CQUAT: I didn't intend to go that far, It seews %o
we that is oene of the very guestions which is aerey; that if it is

@ vold paturslization no petition io neceszary to deeclar

S g
LY B0

@

And that the government having come into a court of aguity to asz

the ald of equity, in annulling what is adumitted to be a decree |
Yab initic', wust submit itself to the rulee and Jurisdiction,
14wt come In with clean hends, must come in with all of the
obligations that another sultor comes into a court of equity with,
and the court muet adminleter eguity commensurate with the facta
discloged b& the record. That iz the resason T think it

w o

oy ' Wy o e e WG & %
Anew just what the

-

=]

IR R S B ™ S e e o 2 s EIr T P S i e PO . 3 - 3
it is a dittle incone in dte position. If {the naeturalization

Lo vold Yab initio?, is not any necessity for the procesding.

b L
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e

Tt iz not & voidable act. It io & vold act, if the governmentls
pousition iz correect., If it is a woidable ac ; 4+t 12 necessary
for the court to pursue the remedy., But taking your position

that the order of the Supericr Court was & vold order, and veid

S8

frwm ih@ beginning, you ars & little lnconsistent in your posi-
tion, in asking the courtls aid. The objection iz overruled
and the motion denied.

HRe SIMPQON: TExceptlon,

{ld}Pam, line 7s Add:

gming waes denled,

bto

The motion te 4
{13} P.b, Line 17, After the word "follews" on preceed-
ing'line and before the word "erder® on succeeding line, insert:
CERTIFICATY OF ARRIVAL ~ FOR NATURALIZATION PURPCOSED.

To be lasued lumediately prior to petitioning.

Departument of Labor., Immigratlon Bervices

Office of ﬂgmmsmuimn,uf Tmmigration

at Ellis JTeland, W.Y. June 5. 1913.

Thie 1= fto certify that the following - named alien arrive

R

o

ad at the port indicated, on the date,and in the manner described

Wane of allen: dakbarawm Ganeeh Fandit
Foxt of entry: New York, W.¥.

Date of arrival: Aug. 28. 1906,

63

Name of vessel: Kronprinz Wm.

£

Byren I, Uhl

»

Agting Commissiconer

(=2
et
P
&

L
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clitigen of the

=g
{s
o
£
=
B
=%
b
Ees
£
¢

OATY OF ALLEGTANCE )

I hereby declare on cath that I abesolutely and entirely

 rencunce and abjure all allegilance and fidelity to any foreign

prince, poteniate, state or sovereignty, and particularly o

George V, King of Great Pritair and Ireland of whom I have here-
tofore been a subject; #oow o= v o that T will support and

fitution and Jaws of the United Stetes of dmerica

N
3

T

<

¥

-
=
[
g
g
€

¢

13

domestic; and tha

@ el o

Bubscribed and sworn 4o before we in open court, thie

Q:‘: iR
ks

7th day of May A.Us 1

=y
LA
&
&
2-f

St

Widlis I. Morrison

Cierk,

i

{14) Po6, line 26, Add, next %o margins
By the Court.,
(15) 7.6,

Certificate of Waturalization No. H45063, issued on the

ine 273

g_.,

7th day of May, A.D. 1914,
") P o

(Endorsement as follows:) ¥In the Matter of the Petition of

s P 5

" BT Sy ¥ g T T R T PR | - 3 e " W |
padharan Ganeslh Fendit to e admitted & Citlzen of the Tnited

Btates, Certified Copy of Reoord,”
MR, FALMNE I desire to offer alao ths

nited S4ates - the certificate of naturaliza

I L e
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Defendant, and we it be adnitted

ask that

Court the

@
THE COURT: Very well., The copy is adwmitted,
4 % "R P J “w
(16} P.7. line 30: after "Exhibit C" in prec

[41]
o}
s o
ate
3
[
t.-2
::f:
f=te
ok
oy
-
Z
g
[
=
?n‘.
o
4
fde

ffls Fxhibit

Patit Nutur siizsation®

on of

[/
Lddzs

- Ty

0

18) ¥.7, line £7::Change South Hampton

{(19)P.&,1ine 1. Affer word "Government"

A
el
the

case", before the word "was",

(20) P8, line 2: After the word ®precent"
ﬂmm#ing the Government,”

(1) P.%, line 12:; Between the word “Joneg"
N ;

1lin

bri

on

Wer

¢ and the word Ythe" on following

efendant¥es Exhibit

A

& copy of T

gf filed with judge by Mr. Jones, and & covny
i o ¥ &

e

(22) P.8, line 14}: Substitute for word “un
ds "on the",

After the fivat

4Y P.&, line 19: After the word "case",
vary rdial®, befors Yand he id":
" w 4 . .
{25} P.&, line 27: Insert between "after

g

e b G

i
o9, line %ﬁj think eo mueh of the opin

L

with

IRl
1%

filed

thatt

original.

ceding line

3

attached

Southarpton,

\..«d CQ B in +

0

}’; =

T o -
ae wWas the

was served

der" the

add M.,

W

and T
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t28Y ©.9 14 | ;

ved) Fo.Y line &: Insert b@*vwﬂw "me® and Yguestionas" -
Pa good many"

{29} P.9, line 10%: Change "have" 4o "had",

after
: Insert/"Meorrison" , and before "said":

F e

o
B I

B
&
£
@
-
ol
o
e
%—3
=4

was a lawyer, and on being informed I was

]

noet,

%29 Subgtitute for "aav that from
the Penemyed vd substitut A e Hagrony g oy 8 =
the reco and substitute for "would be" the

(32) P.9, line 20: Between the pa

I met Mr, Jones many timee after

3 P o . e ry v - o @ E o
United States to take an wppeal in my cace
ficate in anv way,. Then I was coming

Court Clerk¥s office with my naturalization

19:k, T met Mr. Jones at the entrance to

<t

he building and he re-

marked: "Well, Mr. Pandit, now that you are a citizen, you may be

duty on the Mexlecan border where men
arg wanted at the present time,"

(33) P.9, line 26: After the word "Philosophy”, add "and
is the highest degree conferred by the orthodox Sanskrit univer-

gities in India¥,

to wmy application for naturalization, T had not gone through & §

(34} P.9,1ine 27-30¢ Delete lines, and replace by "Prior ”;%d
t

regular course of study of the law; and I told the naturs 1iz.tlon
court that if I were admitted to citizenship, T intended %o
P,9, line 31: Insert between "of" and "citizenship™

the worde "allegiance to the Tnited Stztes and acguired",

I R B
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the atudy of law,

3]

o

¢ v L4 u : "y - u
\)gclete last three words ir line 31 and all of line 3

lire 194: Insert between "I was" and "admitted”,

regfter?,

(30} P.10: Substitute for lines 211 to end of 254, the

“”mmwt for the Southern District of California. And I
Wes &dmitﬁﬁd to practice in the Imited States Digtrict Court
for the Northern Ddetrict of Californis and in the Cireuit Jourt
of Appeals for the Winth Circuit,"”

BY THT 20URT: Admitted there ap & general practiticner
and not apeclally {or any case - admitted generally?

Ao Yeu,

THT S0URT: I suppose that will be stipulated; Mr. Simpacn,
that no one but & 'bone fide' citizen ©f the United States, or
at least one who presumptively is such, can practice generally in

those courte,.

MR, SIVMPESON: No, your honeor. We will gtipulste that under
the pro-

(ko) P.10, line 28%: Insert between "A" and "citizen" the

words Yopona fideb,

f%1) .20, line 32i: Insert between "Circuit" and "ef

California”™ the words "Court of Appeals¥.
-~y %
(42} At the end of page 10 add:

THT COTRT:  That covers 1ts.

e

E;,S:
s
o
&
2
5-.4‘;!
3
-

(43} P.11, Telete laat seven words of line 7
tf
5. And add: Ceourts.

VR, SIVPaoW: If Mrs Pandit teetifies thet he was admitted

o $ ars (P 1 " P E . G T g
to practice in Courte of Culifornia and in the Tederal

Ak

i

Courts, we don't intend %o introduce anythi to the contralyve.
ouT

But of course his testlimony is subject fg/objection.

T G0URTe And so understoods

I L e e |
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Qe BY THT COURT: Has there ever been any proceeding by

any of the Otate ox Federal uff1ﬁ1m1a3 or by the Bar A

- g £} sy gy A oy 2 . P . o e
of any community; preferring charges ags
Ao Now

Qs Wever been any dis b&xm“nt procceedings?

e e - .
st you of any

Qe Or any proceedings for the revecation of your

kind?

1ic

G» FHave vou been assumine to act &s an attorney-at-l
the state?

Ae Yes,

s &nd have been appearing in the courts?

Ag Yan,

Qs What courts?

Lo In the Superior Court and Federal Courte,.

Qe Have you appeared In the general practice of the
in the ZState or Federzl Courte since vou were admitted?

As Yes, I have appeared many times.

&

AR

{313

ense

Qs Have vou since this getition for revecation
filed?
: | 2
A.Yes, I bave appeared, but comparatively few

Qs You have always copenly published the fact that yo

were an attorney-at-law?

times

A. Yes; althouch seversl of my clients have come

and said: "We did not know you were practicing iaw or

.

o g U TR e Yo Ao g AR |
have come book to yvou. We saw In

your citizenship and vou would lose your license."

IR (4
nat way.

B P, ;
G0 WDy LR
of

[y

u a, p ¥
Ly v 11, dine G6L - 210

B ol T S U i S e YR S
Wk G o 0 Gl B d e Lt 4 L

I R R

ﬂ

&

W

1

1

t0 me

‘5"4

&

anoel

- o

5 £
SR A N
5 e

o o




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Reproduced from the holdings of the National Archives and Records Administration
Pacific Region (Laguna Niguel)

“,, P o ERN Y s ¥ P . S R T
fe waw watislisd I was & CLlil280e o o o o o

T object to that; that is a conolusit

He can state what was done.

P FORTTY 5 ey oo TYR A g T & g Ty e
) Pqﬁ: i1 1:{ SHE Lada R gend him the o

ficats was filed, and that if he could not be

I would send him the certifiocats &mﬂ soon after that the Govern-

or of California sent me

I took my oath and gave U

3 T R TIL T DU . Y
ndy, and acted as o notary for

I wrote bhack

vid one had expired; and they sent the renewal

z«b
-

y -
ol

e

you stipudat
Law he cannet own real estate’

Wo, I won't stipulate to that., That

MRe PALUTH: Wiil you stipulate that the Court may

%.Y-
=
&
<
F.ds
o
(]
=
fe
fo
2
=]

e Alien Land Law of the 3tate of Californiai

cial knowledge of the statutes of Californis

ther under the statutes 9Ff Californis an

@ howe, net property for agricultural purposes, but & resi

howe « consider all tho:

gquestions of

meny is deﬂ”ﬁﬁ&

I R, e . [P S S R o e B e e e " S gy oy A -
aoes 1ot codestitute & defense to the action.

P 2 g 3 . s

jr{'-"&.:n A L L i U.bg ti;@"]lu.gn
L “
i o e W

p L

R N S T PN cr e RS |
I todd hiwm where the record of the csriio

[
&
ok
[N
(o}
e+
fudo
o
ct
23
e
<t
=
¥
A
4

e " & T gy p [P | DIPUEEES VL PO
& renawal of the commission as the

bond, and I am n

80Ns I think the Court is entitled to taks judi-

o %
[,
WL

oW o

coneider
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(46) P.12, Delete lins 17 last four words to end of line

Sl o T T . NP ¢
She could have proved up on

ation sult was filed, but thies matter pending she has waited,

#1ld have to prove up in a year or 8o or lcse 14,

Under what phase of the Public Land Law

B = T 1A : T
Gl Lenaly tximtl FLe u) &nd 1&9‘;:; L

4, 1915,
Qe Was

[
€
[
>
&
[
]
t‘a’”
::
g..,.
€
o]
&
L
P

e g L N [ L I P AL T e e
iling preoof under the Dessert

Land Act, or this Act?

A, The Relisf Act.

Qe Have you exemined both of those Acts vourself, Mr,

Qs Does sach of them that claimant e a bona
citlazen of the Tmited o

Fiv ‘Y(‘:"H ®

Qo 80 that if your naturalization le omncelled, your

o

wifels application will also be cancelled - is tha your posi-

tion?

3 w;n'
Ao e JIE8Es

Qe Bhe would be an alien, she would be the wife of an

Ao The wife of an dneligible alisn, and therefore inad-

miselible to cltlzenshiy

THE COURT: That is what I meant,

7 % o - s Al ]
(47} P.12, line 305, Before closing

Q oy o

rackete, and

I

4" Mt s o LR o ¥ il SRR ¥ - o 1 - ¢
G Pel3.iing 135 to aﬂgﬁ‘uﬁ$ﬁb$ ldines and subastltute

AT CVE e
do bl oo B, RAWE G G

TP PTF S Ty R Fopre op bl e e e e T £t 4 3
Wo DY THY COVRT: I want to ask you & Questlon: These

] L TR
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thuat you have pald towerd proving up this clelm, were

S @ e e g " Ve ey e 1t vy e ety g ™ e e JR 1 P g gy y w
mongys that were acoumulsat since vour marria A

up that clalm since your merriage?

at the land,.

T
Bl 8 SlEE

of

oy T &
Y Meis @it

3l

™, g S 2 oy o " o gy - oy 4 -y - - s o m e o
G+ Has she contributed any woney sluece your marriage
b M (=3

kd

hersalf?

A, She has typed letters that have been written for her

€
L}
(8]
Lo
[
i

in connection with the land, and has locked up thin

ot

L
Las wWel

- o bt o ' ey 2 N, vy e
question, and I ask that 1t be stricken out,
£y T oy e & ¥

THE COQURT: Motlon denled,

4]
J

@. Have there veecn any luprovements made on

T
ﬁi. ¢ LS e
Ge How

he Last year theres were some nmade and alec this year.

ng toward proving

I ovject to that as not responeive to the

yr

w

Ao & barn that was blown down, which was built by us be~

fore, that was put upy again, and some acresage -I forget the nuu-

eg, P - A oy o e . M g - iy y oy oy o P . PR
baer of acres - 40 or 80 acr ga,ave been plowed and diszced, and

ey Ao e 2

i dh B e VA @

“X B s 4 —_— L S TN
we Thut Wi folkat

[ L,
g‘fj)m ) 'S ,\r e

& ‘“',t F s e e oy ey
We JWT DN & 4ABABse OF

S S PR A oo D v b Lo g ot T
AT O T4t Kilsd
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iﬁk» N.Qe)

Qe And do you include that in the $500.00 that

you @ ay

&2
A g s PR T R ]
for that landy
Ao Nusg

PO PR KL TR PR PR . o -~ ~ 3 Y
Qe I that the you have not finally proved up ©

it

gl to. We ftried

R R B AU N T . Boom 3 Xt
didn't do anything. Aod =09 we Loping
'c u«'t;",u.. o

I Aoy & o 2 o o J < S o G o e e Ry - R B

Qs Naiting for the high line canml?

g W . e e . P T,
Ao Tes, the All-dmerican Canal

i

E

}.,Jc
L]

j o2

f;zv And thies

et
ek

e
Y

Ge You uunlerstood that?

A‘o Y‘ﬁhﬁru

)
s

LY I t

manity wmoney that was applied?
Ae Yes,
we And you haven't made any effort tc have tae
your name at all?
Ae Wo, I havent®t,

Qe What 1la the land worth?
(l"‘

[

Ae It in hard to saye I don't know. If w

e
, out it
Wi

dand pu

get water,

cr oget oll on LY, It will be worth a great dsal of monsy.
O F] [~]
e I t

o

A N
ool toe

S e

.
los there

o B

] O e

S
I

e
b

§=te
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utes; 2. Does the Act

those Hindus, now barred by that act ad dawfully en-

tered the United States prior to the vf zaid act., The

Y g fatrind
the Digtrict

appellee was granted a certificate of

“ Aty T [ P B oy e P
urt of the the District of Oregon, cver the

objectlion of the naturalization examiner of +the United Statese A

in equity wes then filed by the United Statés, seskin

not = white person, and therefore not lawfully entitled fo natur-~

I think, parenthetically, so th

by

Wil

te perasons, persone
within the common understanding. It does not mean in a scientific
BONBEg

The lew does not wean it in ite generic ssnes.

Continy the Suprems Court sald: "And an appeal was tak-

g tu the Cilreouilt Court of

N 44 \Twn:;

! S ke 0

Loconad r pe ruits vou bo

into court, ‘ontiauing: "o gques—
tion ie made in respect of the individual qualifications of the

R I Iy oy et e vty e S 3o PR LY o 4 2 fe I -7
appellee, The sole guestion is vhether he falls within the claes

s
34
s
@
?:"
5

ated by Congress aes sligible.

20 that the remainine

snd particularly under the fourth znd fifth affirmative defenssas

to securs the invocation of the equitable powser of this court to

ancellation of on opapers.  Tast le the

1 I I i
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Tth defense was stricken out, I8 T am

fde

that the f
want to get a moetion in the record--

T AT M e
:“’i.hxm agls ‘.h LI e

TEiftht,

I think the court inzdvertently said

s

THT (OURT:  Yes, The fourth affirmative defense is the

m].A,my LrLe ¥

4 it T $ b JPTI TY .y v - R
M, NEWBY?: Practically the same matter iz get

fourth, but in different language.

(63) Po19,line Y2 Inssrt "at between "oy ® and ¥3anskrit®,

i e 0 T T e P - .
(hy Pel9,line 1Ez¢ Insert in place of comma

snd "de"i-  YVou mesan, or?

- P it
betwaan "t

# L~ : - v " .
(65) P.19,1line 17%: Insert between "law" and "whether"

it ~
s Of

T
FIER
(92N

Bt
e
&
g= £

%, ")

s
e
[S
et
P

@
}_x
LV

e

38
bq

i
o5
o
FeH
¥3

i

[

D

e Hindu",

retween "not" and

Qe You state that after that time you studisd law and

o
E
ot
ot
ot
1))
oy
of
[a]

Lrad

practice?

AeTem,

)

A, Tes; December ﬁﬁ, 4917 s
We You also stated that these proceedin
ficate of naturallization had demaged you by the rea

that you have lost some of vour law practice?

son of the f

ha

P AL

W

We DG you know the date you were admitted to practice law?

cencel certi-

act

Ao It hase I think T testified it had damepged my practice,

%e Can you tell us of one ciient that vou heve lost by
he Yeg,

Qe Who was 1t%

A. Oxaholf, = client I had for some fime,

Qe 13 thare any other instance?

A e that I canrot tell off-hand,

I R |

It
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3 over a period of two or three years. It was something
Sthaet could not be remedied, so T paid ne attention to it. But I

R I B L RO R I . .
suld think of severals

e Could veu sgtimste off-hand the amount that vou
by reason of the institution of these [ rocesdings?

A Ves,

H.But vou haven't yet i@at vour license to prastice

law?

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

to yeur werrisge to her, had filed an

iled prier to the time that yvou married her, was paid

which you ctate vou purchased in Los An
that purchased befors or after vour marria
he Just before marrisge, a couple of wonths

Qo And you were married, T belleve, cn June 5, 19207

A Bome time about thats Ves,

it

Qe That iz the home in which you now reside

Qs Tou stated on direct examination that your wife,

o

some deaert land?

ﬁ\w q.z‘.rf?':"‘

i - e gy 5 - 3 - gry - g - “y . 2 e
we The application was o June 28, 1913, was it

Ge 4nd rejected at that time?

A. Yes, rejected because the filing fees were not paid,
Qe I believe you tesmtified that the money you paid in con-

ction with the lmprovemsnt of +this land upon which your wife

et
)

vour marrylage?
de Tea.
We How muelh D10 you payl
.«K:‘a"hu l"n "W*“‘ &53 "
Ge BY THE AATET: About fﬁ@nwﬂgz
‘:le YWVYWW ‘né:ﬁlﬂb

.
ek S R

I L e

g
fo=
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ication for entry upon
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R .
NG oW,

us when the last

months,

f.,io
ot
o}

e And how much was
A. $100.00.

7. To whom was that paid?
A, To a Mr. Kenvon,

b
i

Fa? il _ ’ " iy oy - LA
B¢ TFor what purpose’

o PP, B P T S
hine and planting,

11d ug“imw the year 1925

Qe That was

A. ¥

s‘a‘

& o

&3
3

When did you make any other payments?

&

I paid the taxes at different times., The last one

the dast month or two; duite recentl;

. o . y ; - 1
A T don't renembe: T abou
whis TO&T
o~ U T N R | T ~ Ceemty oY
We LOU H&VE For whout TLED.O0; Can you go

. R T R T
for the deet four y
: o K s p P e s on PO . S W

w20 aome delincuent tames ol previcus years,.

@s B0 thet the money you have

& property consisted chiefly of tax

A. Taxes and work on the land.

™ $10. 0 PRSI 4 o ., - - Y L g o . Ky e - '.‘.-1 I e
Qe What other work have you pald for besides the $100.00

e, oo

T oLy
ok Cva W

- Sy 5 ny e e gn e 4o T W A Ay e T weml JLoTe
‘ng Pricr to Shatt? Vas that wonsy }.n),.s for wors doms
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glving land, and we expect you to do the same thing." After
some talk I told them I didn't think Mrs. Stringer would give
the land away that way, and they came back and I told them that
unless they were willing to pay something for it they would not
get the land. I didn't know anything about it; I didn't know
they had put the railroad on it already without her consente.
About two or three years afte@ the men came againe They had
never told me they had put the railroad on ite I think last
year or the year before last --it was early last year-- a man
came three or four times from the Portland Cement Company and
sald they had succeeded to the rights of the Gypsum Company,
and they wanted to build a railroad, but they wanted only a
30-foot strip through a corner of the land, and they gave me

a description of the strip they wanted. I said I would look it
over, and I put 1t asidee. They didn't want to pay anything for
it, but they said they would pay $100.00, "because you have no

title to the land yet." I examined the description that they

| left, and I asked Mre. Kenyon, who had done the work for us

there, how much of this land it would take, what corner it would
go through, and he said the railroad was there already, I said,
"How long has it been there?" and he said "Three or four yearsM;
and he said, "I thought you had allowed them to place it there".
I said, "No; I haven't", He said, "It cuts right across the
better portion of your lande That half ofrthe land is better
than the other half of the land, and it goes through the better
half ofthe land"., I looked at the description and I saw that it
went through from one side to the other, from east to west, and
when the man came again to see me I asked him about it, and he
said, "No; it is the worst portion of the land". And I said,
You asked me for permission to put the railroad through,

and you already had it there'. And he said, "ie have a little

plece of it, but if you don't give us permission, we will move
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ite" I said, "Take it out", and he said, "We will take it oute"

He came back again and I said, "Have you taken it out?" He sai&,

"Well, our surveyors are working there", and I said, "You hsave
the railroad through our land, and we want it taken out, or pay
for it"s Then I wrote to them at San Francisoo, three letters,
in the name of my wife, and registered them, and they never
replied, I asked them to have the railroad taken of f the land
or to pay proper compensation for it, but I received no replye.

@ What was the name of the attormey?

4 I don't remember,

MR, NEWBY: That is all,

CROSS«EXAMINATION

BY MR. SIMPSON:

I did not want them to run across the land at all, But
when I found that they were already there for several years
without my knowledge or permission, I may have asked them to

pay $5,000,00 or move the tracks., I do not remember at this

| time just what payment I mentioned as the alternative of their

getting off our land.
- 0 =
THE COURT: You may proceed with the argument, gentlemene
iRe SIMPSUN: « « . I want to frankly state to the Gourt
that in a case of this character, and particularly in this case,
my sympathies are all with the defendant. Perhaps I might go
further and say that the equities would all be in favor‘of the
defendant o« o« « o
- 0 =
The following observation was made by the Court to counsel
in the course of the argument for the government:
THE COURT: Prior to the decision of the Supreme Court

of the United States in the case of Thind, it was understood,,

and it was the rule of decision of the Federal Court that

(hilgh caste Hindus were not ineliglble to citizenship. Nowy
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under that theory of the law, and it was the theory--it wés not
an established principle, but it Was the theory of the law, and
had been announced by proper authority, to-wit, the Federal
Court in construing acts of Congress, construing the inherent
rights of aliens within the United States, which is an ex-
clusive prerogative of the Federal Court. In construing those
laws and those rights, the Federal Courts announced rules which
enabled Mre Pandit and those coming within his class to apply
for and obtain citizenship in the United States. Now, did not
that become a vested right, especially to the extent of heling
irrevocable when the government accepted those decisions and
took no action of any kind to have the law declared otherwise?
4nd the law was not declared otherwise until the decision of the
Supreme Court of the United States at the October term, 1022,
Now, if, however, 1t is to be held that the law, declared to
be such in October, 1922, relates back to 1913 and 1914, or

previous thereto, it is not only an impairment of a vested

| right. Tor is 1t not a contravention of the constitutional

enactment against ex-post facto laws, retroactive statutes,
which deprive him of a right which he had under the law as it
existed at thét particular time?Y I am aware of decisions which
hold that changes in procedurs do not operate to invalidate
ex-post facto lawse. But is this not avchange in status, not a
change in procedure at all. Is it not an attempt on the part
of the government to take from an individual a constitutional
right which he has, and which had been made applicable fo him,
because of the fact that he was~-and I use the term advisedly-=-
because he had complied with all the regulations and laws as
interpreted and applied by the United States Cjurts up to the
time of the Thind case?

At the close of the government's opening argument,
the Court made the following observation to defendant's counsels
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THE COURT: Before you proceed, lMr. Palmer, I want to say

that I think there is a line of demarcation between what might

be considered personal individual qualifications. I am not

speaking so much of the cultural qualificationse I don't think
I would waste very much time on that in view of the Supreme

Court's decision in the Thind cagses The questions presented

. here that I think are of moment in the consideration of the

fourth affirmative defense are, the Obtaining of property rights,
and the social status, and by that I mean in as far as the
marriage relation is concerned, and in as far as the right of
the individual to pursue a lawful employment where he has com=
plied with the regulations that were in effect at the time that
he became possessed of the right to pursus such employment,

In other words, the Zespulilans, according to the evidence, is

an attorney at law, and has pursued the practice of law as =
means of livelihood, DNow, if the certificate of naturalization

is revcoked at this late date, as a part of this revocation

' will be a revocation of his license to pursue his lawful calling,

because there 1s no way he can pursue the practice of law
without making secure his citizenshipe. The same is trus with
respect to his marriage. If it is judiecially declared that his
citizenship is voild because of the fact that he is not a white
person within the meaning of the naturalization statute, then
it follows that his marriage should be anulled. Those are
matters which I am referrihg to as individual qualifications

of the respondent in this case, I don't believe that the

Supreme Court in the Thind case referred to such a class of

Individual qualifications. I don't think it makes any differ-

ence whether a man belongs to the highest class of a race or
to a lower. That is not the question which we are considering
here, and 1t is not the question which the Supreme Cpourt con-
sidered in the Thind case. We are considering here more
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especially the individual qualifications of this respondent in
as far as his property and his status are concerned, his per=
sonal status. All of those rights I am inclined to feéi have
become vested by reason of his political status, and as the law
existed up until the decision in the Thind case. ”

Now, there 1s one further observation in that line that
might be worthy of consideration when you discuss it, and that
is that the Supreme Court in the very last part of this declsdion
says the following, quoting from page 215 of the official
volumes "It is not without significance in this connection'-=
after diséussing the question whether a person coming from,%
I;dia is eligible to citizenship, they say as follows--"It is
not without significance in this connection that Congress, by
the act of February 5, 1917, has now excluded from admission
into this country all natives of Asia within designated limits
of latitude and longitude, including the whola of India. This

not only constitutes conclusive evidence of the congressional

| attitude of opposition to Asiatic immigration generally, but

is persuasive of a similar attitude toward Asiatic naturalizae
ticn as well, since it is not likely that Congress would be
willing to accept as citizens a class of persons whom it rejscts
as immigrantse®

Now, that 1s rather pertiment language. I think it shows

that until that time Congress had never legislated upon the

subject, and therefore, is there not some room to believe that
Congress, not having legislated upon the matter, and the courts
having judicially applied the law up until the Qctober term,
1922 of the Supreme Court, holding that persons having the
gualifications that lMr. Pandit possesses, were gqualified to be
citizens of the United States and were not within the class--that
is what I had in mind when I said that the state of the law was

such up untlil the Thind decision that Mr. Pandit's status was
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that he was eligibles Not only had he been admitted to citizen=
ship, but all of the declared pronouncements--all of those that

are recorded at least--were to the effect that lMr. Pandit was

| within that class that was eligible to citizenship. That is a

material fact, it seems To me, as going to determine whether or

‘ not at this late date the equities of the case require that he

surrender all of these rights which he has enjoyed because the
law saild he was vested with them, and that he surrender as well
his marital statuse I think those are matters which constitute
in this cése the essential, the individual gqualifications of the
respondent, and the Supreme Court in the Thind case was not con-
sidering any individual qualifications. Tyat is the only line
of distinction between the Thind case and the casse at bar, e
will recess until 2 o'clocks I think you ought to confine
yourself to that, gentlemen. I think we are precluded to a
great extent by the Thind case. I think you are precluded in

this case as to any finding of whether or not Mr. Pandit belongs

| to a race which 1s excluded,

(86) P, 32, Delets 1. 27% to end of page and first seven lines
of page 33, and substitute therefors
After the argument

Se Go PANDIT

recalled for further direct testimony, testified as follows:
DIRECT EXAHINATION BY lMR. NEWBY:

Since I have been appointed notary public, I have earned
about $50,00 annually from notarial work. The notarial commission
is a great accommodation in the practice of law, and also
drawg practicee

THE COURT: State again what your position is with respect
to your marriage,

4 I had no intention of staying in this country unless
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I could become a citizen, and when Ir. Jones opposed my natural-
ization, I said to some people, "I don't think I will stay here

if they don't want me as a citizen. I will probably go backe

| T won't take up the study of American law, I will study law

somewhere clse', About a month after I saw Mr. Jones and saw
the judge, and they seemed to think I was eligible and could be

admitted, then I decided I would stay here. After that I wrote

| home saying that if I married at all I would marry here in

America, but I never would have thought of marrying if I was not
going to stay heres I was not going to stay here if I was not
adnitted as a citizene

@ If you had not been admitted to citizenship, would you
have married the party whom you afterwards married?

& Noe I never would have thought of ite

(87) Unless the opinion orally delivered by the Court at the
end of the trial of this cause, on December 16, 1925, goes in

as per No. 5 of Defendant's Praecipe for Record filed this day,

insert it at this place as per copy attachedp ézyk54gya

FV T

n. /. L
g‘,@ W""j;;)“{? AR WW
&

64

IR




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

Reproduced from the holdings of the National Archives and Records Administration
Pacific Region (Laguna Niguel)

THE COURT: I don't see any neoésgity, gentlemen, in view
of my own convietion upon the matter, of taking it under ad-
vigement. The queétion here is largely a ploneer question*

I haven't beeﬁ able to find any decision analogous to the
situation that I conceive to be the issue before the court
now. So, it seems to me that it is simply a waste of time to
delay a decision in the case, in view of my own coneclusions
on the issue.

I think we may premise the matter by saying that in as
far as the racial status of Mr. Pandit is concerned, there is
no room for argument under the decision of the Supreme Court

in the Thind case, 261 U.S., 204. Therefore, I think it must
be established, both as a finding of faet in the case and as a
legal conclusion to be drawn therefrom, that ¥r. Pandit falls
within the determination of 2 class of aliens who are ineligible
Tor naturalization under the decision of the Supreme Court of
the United States.

Now, the question then comes, if that is true, has he
presented, first of all, a legal defense to this suit which is
not a naturalization proceeding at all, and which is not an
ex-parte proceeding, but is a proceeding on the chancerybside
of the federal court, wherein there are two suitors, one the
government and the other the respondent or the defendant Pandit,
the citizen, because in approaching this matter we must assume
that he is now a citizen of the United States. The ultimate
guestion is whether that status will now be taken from him under

the allegations of the bill and the answer of the defendant,

28 contained particularly in the fourth separate defense. That

involves a discussion of whether the doctrine of equitable
estoppel is applicable in a suit of this nature. I fail to see
why it is not, because it is an equitable proceeding, and it

does not make any difference whether the government 1s one of the
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suitors or whether it is a suit in eguity between private
individusls, because it 1is universally held that when the
sovernment sues in a court of equity it does so only upmh the
same basis as an individual who comes into equity asking for a
decree, and the issues which are litigable between two
individuals are litigable and are to he decideéd according to
the same equitable principles where the government is a suitors
The facts bring the case, I think, clearly under the
principle of equitable estoppel Jjust read by Mr. Simpson from
Corpus Juris. The government appeared in the naturalization
proceeding where in Mr. Pandit was admitted to citizenship, so
it was not really an ex-parte proceeding. Formerly most of
these proceedings were purely ex-parte proceedings, where the
government did not appear. But since the inauguration of the
Waturalization Division in the Department of Labor--I believe
it ig=-=the naturalization examiner has avppeared on behalf of
the government and has conducted the proceedings. That was
the case when Mr. Pandit was admitted to citizenship. So
that these proceedings which we are examining--and I think it
must be borne in mind throughout that we are not examining
the question in the abstract as the Supreme Court was in the
Thind case, an abstract raecial gquestion, but we are here
examining a question of equity wherein we are to apply all of
those beneficent principles which have made the court of
equity the strong arm of rectitude in the government that it
ig. Why is not the government, then, held to the same rules?
There is no good reason why it should not ve so held. It is
argued that no person has a right to cltizenship except upon
compliance with the regulatory measures which the government
has adopted therefor. VWith that principle there can be no
dispute, but we are not concerned with the guestion of
whether a Hindu of higsh caste is8 applying for citizenship.
If we were, we would summarily dispose of the igsues, because

D
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there can he no room for doubt in our minds, since the Supreme.
Court decision in the Thind case. Theze persong are not
entitled to citizenship and cannot be admitted by any of the
courts. That is not the question here. Here is a person who
has been admitted, and who was admitted at s time when the
state of the law extant was that he was entitled to be adumitted
to citizenship of the United States. At that time I think
perhaps there were decisions in individual cases where individ—
ual trial judges, district judves, probably decided on denying
citizenship to persané,but there was no authoritative, binding
decision by any of the appellate tribunals of the federal
Judicial system which precluded Hindus of‘the high caste from
American citizenship. On the contraryv, =211 of the written
decigions that I have been able to find were to the contrary.
Now, that was the situation when Mr. Pandit made his
application for citizenship. The government resisted his
application for citizenship and set up the fact that he wag
ineligible because of his race. The matter was determined
adversely to the government. The government took no move in the
metter whatsoever. Thereupon the title to citizenship was made
secure to the respondent here, and he proceeded, as he had a
right to, to assume the activities, the prerogatives and rights
of an American citizen; studied law, pagoed the examination,
and finally became admitted to the bar, and pursued his
vocation in‘an tionorable way for many yvears. He entered into
the marriage state with a women, relying upon the statute that
he was authorized by law so to do, not only wvecause of hnis
citizenship, but because of his race. e, together with his
wife, in her name--and this, to my mind, is one of the most
important features of the legal situation as presented--nis
wif'e commenced proceedings with the sovernment looking toward

the acquieition of a preperty right upon the public domain.
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Now, iif there is anytuaing at all, that would estop the govern-
ment. Hecause 1t ig the gsame government that is now demanding
that this court take from him that citizenship; 1t is the
same government that dealt with him, dealt with his wife, with
an acknowledgement of the f&ct‘that he was lawfully entitled to
citizenship. Decause if Mrs. Pandit is married to a man who is
ineligible for citizenship, she has no right to any of those
vossessory claims which she has entered on the public domein.
30 there can be no guestion that upon the doctrine cited in
Corpus Juris, there was a case vhere the government dealt with
the stotus of Mr. Pandit in a way thatl it can hardly be per-

mitted now to repudiate. I ard the acquilisition of this

govermment's possessory right as one of the most important

Teatures. Decause there is no doubt at =211 thaet whatever rights

Mrs. Pandit nas gained, will be rendered insecure at least,
provably totally defeated, by the revocation of the citizenship

of zner husband, upon the grounds set out in this petition.

because the government is not asking for the revocation of this

citizenship upon any ground except the one that this man is

ineligible for American citizenship. Wow, if he is ineligible
for Americen citizenship, uls wife cannot acqguire any possessory
right to public domain.

It might be said that that is a right for the wife to

b5

assert. But it is not. Decause the proof shows that the
property is belng acquired as community property, and from
community funds; that they have jolntly gone into the enter-
prise, and that Mr. Pandit has paid during the marriage a
certain amount of money toward the perfection of this property
right.
There are othner matters that appeal to the conscience

of the court, but it may be that under the application of cold

legal principles that they are not sufficient to justify the

il [N
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court in this case in refusing to cancel Mr. Pandit's cer-
tificate. But I cannot leave them out of consideration. The
intent of the naturalization law should be resd into this case.
And the intent is to have aliens who come to this country
lawfully--and Mr. Pandit came lawfully, because this exclusion
act was not in effect when he came, not in effect at the time
he sought citizenship, did not become effectual until very
recently as compared to the time of his coming and his
acquisition of citizenship--it is the intent of this country
to have all aliens who come here lawfully and conduct them=—
selves properly, to vecome citizens, become parts of the
American national family, to identify themselves with this
country in a substantial and patriotic manner, and they do so
by becoming American citizens. It is much better to have
aliens citizens of the United States than it is to have for-
eigners in the United States. ©So that construction should be
adopted Ly a court of eguity which will have the effect of
encouraging the desirable aliens to become citizens rather than
ostracizing them from our political family. Wow, this man is
a member of the political family. He underwent the acid test
at the time of the hearing before the state court. And there

is not a seintilla of evidence--there is not even an imputation

made by the government--but that he has conducted nimself in

a satislactory manner in as far a2s his civic conduct is con-
cerned, and in as far as the discharge<3f his ceuties of citizen=-
ship are concerned.

In view of 211 these facts, should the court take
from him--where it is a novel question whether equitable
estoppel does not exist--whether the court should adopt, should
aessuniey thet position that will take from him hie citizenship;

and rvequire that e, 17 hne degires to pursue the matter furthers

shall expend sufficient money cnd shall submit himself to the

1l L
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necessary numiliation that will exist if his citizenship is
taken from him%¥ I don't think so. I cdon't think the court is
Justified in doinz that.

'l"'.heré is a case in the Supreme Court which I think is

somewhat illuminating on this guestion. That is the case of

Johannessen v. United States, found in 225 U.3., beginnin: ot
page 227. It is so pertinent, that T think just a few excerpts
from it will indicate the mind of this court on the matter of
this fourth defense. I won't read it 21l because it is long,
but there are sgome portions that I want the record to show,
which reflect the views of the court on this matter. I think it
disposes of the situation which I sugrested this morning at the
conclusion of the morning recess, and seems to indicate that the

sugrzestion that I made about ex-post facto features of this law

being retrospective is inapplicable. It seems to indicate that
those provisions only apply to criminal proceedings or pro-
ceedings wherein there is some penalty--I mean some legal penalty,
impoged by the statute. This is what the decision sayge-I

won't take the time to read it all. Section 15 of the Act of

June 29, 1906, which is the same act and the same section under
which this proeeeding‘is instituted, vprovides: "That it shall

be the duty of the United States District Attorneys for the

respective districts, upon affidavit showing good cause therefor,

to institute proceedings in any court having jurisdiction to

naturalize aliens in the judicial district in which the natural-
ized ecitizen may reside at the time of bringing the suit, for

the purpose of setting aside and canceling the certificate of

citizenship on the [round of fraud, or on the ground that such

certificate of citizenship was illegally procured.® TNow, those
ere the two reasons or the two grounds upon which the sovernment
ney act;  elther upon the ground of fraud or on the ground that

/

the certificate of citizenship was illegally procured. Wow,

1 R O
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what is the meaning of that word "procured"? These words in
the statute are full of meaning. They are not placed there
aimlessly, and not to be interpreted; "Procured™ means that
there must have been something done by the actor which puts
into effect the illegality. It does not mean that if there is
some procedural step taken that is not properly taken, bhut
taken by the goverunment dffioer, and s person secures a right
thereunder, that the government vears afterwards can come in
and say, "We made a mistake. This man was not in the country
long enough. It isg true he didn't commit perjury. He told us
the truth, but we assumed that he was here sufficiently long
to establish legal residence; and now we find he was not, and
we want a court of equity to revoke hisg certificate. I do
not velieve that sqch a2 situation can exist in a court of
equity under the statutes, and I think the Supreme Court has
practically settled the matter by its decision in o ther cases
construing these two features of Section 15. There is another
thing in connection with that. The statute itself, Section 15
itgelf, recites that a proceeding may be instituted by the
United States District Attorney in the district in which the

naturalized citizen may reside at the time of bringing the

suit. Now, what does that mean? That he isg a citizen, and that

~

he has th

D

[€

it by fraud; and that, therefore, it is not a proceeding that
is analogous to or synonymous with a status that is acquired
by virtue of a document tha: is void 'ab initio', but that it
is merely voldable, a voidable act which the government may
vitiate upon proper showing. Now, that brings into play &11

equitable doctrines to resist the voiding of a2 document which

hag been legally issued. It depends entirely upon whatthe

government did--whether it Ly its own conduct was primarily

responsible for the deficiency in as far as the legality of

e BT

status of a citizen, even though he may have procured
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the certificate is concerned; and, secondly, 1f 1t acquiesced
in that insufficiency by dormancy, or failure to act, espec-
ially when it had knowledge of the facts upon which the zov-

ernment now seeks to act. How, there ie no doubt but that

o

the government was apprised of the situation by Mr. Jones, and

4

it did nothing for ten years, practicelly. It permitted the

respondent to chanze his entire 1ife;

L S

ermitted him to relin-

<

re

guigh 211 the ties thnat bound him to hig native land; per-

0

mitted him to =sgsume a different station and teke up the pursuit
of law; and to outline nis life along 2 certain vocation, a

certain profession, and to pursue that profession in the belief

that he had a right to pursue it; to become married to an
American woman; to gzet her to take up real property; to act
3 oo 4 - J

ag a notary public--it might invalidate many titles--I won't say

ag & leganl conclusion that that would follow, but it would

raise the question of the invalidity of documents that were
acknowledged by Mr. Pandit as a notary public. So, the extent

o

of a decree of this kind outs 1t entirely cut of the purview of
the authority. The rights of so many people would be affected.
ot onlymould the status of the defendant be affected, but the
rights of others, who have secured rights because of the helief
that Mr. Pandit was an dmerican citizen, which helief the
government has permitted him to continue in for ten years. I
believe to ask a court of equity to pioneer, especially in
wresting from him his citizenship, is not proper upon the
circumstances shown by the record.

Wow, the BSupreme Court in this case goes on to discuss
the guestion as to whether or not this statute 1is retrospective
or ex-post Tacto, and determinesg that it is not, and usges
of this kind, which I think is perfectly clear: "The
act does not purport to deprive a litigant of the fruits of a

guccessiul controversy in the courts.” That is not the

Il N U
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gituation in the case at bar. Imvthe Johannessen case it was
purely an ex-parte proceeding. In the case at bar it is not
an ex-parte proceeding in which Mr. Pandit was admitted to
citizenship. It ig true that the government did not file a
formal written statement, but the government's represgentative,
Mr. Jones, who was present there, objected to the admission of

Mr. Pondit and filed a brief in opposition, and announced s rule

which ultimately the Bupreme Court established was the correct
rules That ig not an ex-parte proceeding. It was a pro-

ceeding in which the government gppezred and in which the

i

of the parties were adjudicated and which in no sense was an

ex-parte proceeding, bult was a proceeding, in the language of

T

he Johannessen case, in which the litigant did deprive himself
of the fruits of a successful controversy in the courts. The
government took no further action; permitted the matter to
remain dormant, not only dormant, but as I saild vefore, the
government permitted the wife of the man whom they now sayﬁever
was o citizen, to assume to act as the wife of an American
citizen, as the wife of a man eligible for American citirzenship.
I think that estops it. If anything does, that does.

The guestion narrows itself down in my opinion to this
one proposition: Does the doctrine of equitable estoppel
operate against the government in proceedings to revoke nat-
uralization where there is no charge of fraud?9 I cannot see on
any theory of reasgoning why it is not applicable.

The Supreme Court in this Johannessen case further
saild that the act in efiect provides for a new form of judicial
review. It says: "The act in effect provideg for a new form of
Judicial review of & question that ig in form, but not in

sunstance, concluded by the previous record, and under con-

ditions alffording to the parties whoge right

are brought into

&

qucgtion full opportunity to e heard. Retrospective acts of

21 I T
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this character have often been held not to be an assumption by

the legislative department of judicial powers. An alien has no

moral nor constitutional right to retain the privileges of
citizenship if, by false evidence or the like, an imposition has

teen practiced upon the court, without which the certificate of

citizenship could not and would not have been issued." Iow,

there has been no such condition here at all. There has been no

deception practiced on the court that admitted him to citizen=-

ship; no irregularity committed by him which was tantamount to
an affirmative act, and no illegality vprocured, to use the
language of the statute. WMr. Pandit procured no illegality to be
done in obtaining citizenship, nor did he procure it by any
fraud, nor was there any imposition practiced upon the court

which led the court t&i%sue the certificate of citizenship to

Mr. Pandit. "As was ﬁell gaid by Chief Justice Parker in

Foster v. fMegsex Bank, 16 Mass., 273, 'There is no such thing as

a vested right to do wrong.'" That is the prihciple of equity

here. There must have been a wrong done by the defendant,

| especially where the lapse of time intervenes, ten yvears, where
P J 3

a person lives secure in the belief that he has a right. Defore
he can be deprived of that right in a court of equity, there
mist be a Showing that he participated in a wrong, either by
fraud or had procured some illegal action to be taken by the
court. "The remaining points taken by the sppellant mey be
briefly disposcd of. One is that the provisions of Section 15
of the Act of 1906 are not retrospective. Thisis refuted by

e reading of the closing paragraph of the section. Finally, it
is insisted that, if retrospective in form, the section is void,
as an ex-post facto law within the prohivition of Article 1,
Section 9 of the Constituticn. It is, however, settled that
this prohivition is confined to laws>re$pecting criminal punish-

ments, and has no relation to retrospective legislation of any

] (-
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degcription. The act imposes no punishment upon an alien who has
previously procured s certificate of citizenship by fraud or

other illegal conduct." Now, what is meant by "illegal conduct"®
L3 “n

1 It does not mean some technical imperfection. It does not

mean because there has been a mistake made by either the court
or by governmental agencies, in asg far as computation of time

ig concerned, or having the necessary number of witnesses, or
any matter of thet kind, where the government has acted upon the
belief that all of those matters did exist and has continued to
be dormant for a period of ten yéars. It does not mean any such
thing. "It simply deprives him of nis ill-gotten privileges.

e do not guestion that =an act of legislation having the «ffect
to deprive a citizen of his right to vote Dbecause of something
in his past conduct which was not an offense at the time it
was committed, would be voilid as an ex-posi facto law." This
seems pretty close to that. "But the act under consgideration
inflicts no such punishment, nor any punishment, upon a lawful

citizen. It merely provides that, on good cause shown, the
question whether one who claims the privilege of citizenship
under the certificate of & court has procured that certificate
through fraud or other illegal contrivance shall e examinéd and
determined in orderly Jjudicial proceedings. 9The act makes
nothing fraudulent or unlawful that was honest and lawivl vwhen
it was done."

Tow, what 1s there in this case that justifies the
court in taking nhis citizenship away¥ Nothing, except the fact
that Mr. Pandit belongs to an excluded class. So that brings
us back to the premise that we started from, as the determining
factor in the case, whether or not in a proceeding to revoke a
certificate of naturalization where the proceeding is brought
under Section 15 in a court of equity of the United States, has

the court the right to weigh the equities of the case? My

~11-
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labove indicated.
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are with the defendant.

For these reasons, Tindings and decree will be made as

o o () o e e
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