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The Chief Hearing Examiner renders the attached Recommendation on the proposed 
Agreement pursuant to Stipulation of Settlement in the matter of Corkscrew Grove Limited 
Partnership v. Lee County, Florida. 

The Recommendation is based on the testimony and evidence submitted at a hearing 
held on May 17, 2022. The Lee County Attorney's Office will schedule further hearings 
before the Board of County Commissioners in the coming weeks. 

cc: Michael D. Jacob, Deputy County Attorney 
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David Loveland, Director of Department of Community Development 
Mikki Rozdolski, Manager of Department of Community Development Operations 
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Summary of 
Hearing Examiner Recommendation 

Stipulation of Settlement 

CORKSCREW GROVE LIMITED PARTNERSHIP 
v. 

Lee County, Florida 

The Board of County Commissioners authorized the Chief Hearing Examiner to review 
the terms of an Agreement pursuant to Stipulation of Settlement in the matter of 
Corkscrew Grove Limited Partnership v. Lee County, Florida. The scope of review is 
limited to a determination of whether the Agreement protects the public interest served 
by the County's land development regulations. 

The Hearing Examiner concludes the Agreement serves the public interest 
notwithstanding contravention of Lee Plan Policies that require inclusion in the 
Environmental Enhancement and Preservation Overlay and planned development 
zoning. 

The Settlement Agreement meets Lee Plan objectives for the Southeast Lee County 
DR/GR and serves the public interest in protecting/restoring water resources, wetlands, 
and wildlife habitat. 

Detailed Recommendation Follows 



Hearing Examiner Recommendation 

Stipulation of Settlement 
Corkscrew Grove Limited Partnership 

V. 

Lee County, Florida 

I. Question Presented 

Does the proposed Agreement pursuant to Stipulation of Settlement1 protect the public 
interest served by the County's land development regulations? 

II. Brief Answer 

The Agreement serves the public interest notwithstanding its contravention of Lee Plan 
policies that require inclusion in the Environmental Enhancement and Preservation 
Communities Overlay and planned development zoning to achieve the proposed 
development parameters. 

While the Agreement may not meet the "letter" of certain Lee Plan prov1s1ons, it 
accomplishes Plan objectives by conditioning development to protect the public interest 
served by contravened regulations. 

Ill. Hearing Examiner Recommendation 

Approve the Agreement. 

IV. Discussion 

A. History 
Corkscrew Grove Limited Partnership owns approximately 6,676 acres in 
Southeast Lee County.2 The property is zoned for agriculture with a future land 
use designation of Density Reduction/Groundwater Resource and Wetlands.3 The 
property is zoned for agriculture.4 Agricultural operations consisting of sod farming, 
row crops, and citrus groves have been ongoing for several decades. 

CGLP filed an application to rezone 4,202 acres to Industrial Planned 
Development (IPD) in 2011 to approve lime rock mining. While the application was 
in the midst of sufficiency review, the County amended the Lee Plan. The 

1 Agreement Pursuant to Stipulation of Settlement under Section 70.001, Florida Statutes, the draft dated 
May 2, 2022. Hereinafter "Agreement" . 
2 Exhibit A Corkscrew Grove Limited Partnership is abbreviated as CGLP for the remainder of this 
recommendation. 
3 Lee Plan Policy 1.4.5. Density Reduction/Groundwater Resource will be abbreviated as DR/GR for the 
remainder of the recommendation. 
4 Zoning districts include AG-1 and AG-2. 
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amendment precludes mining on the property. The Board subsequently denied an 
Industrial Planned Development zoning request in 2019.5 

CGLP filed suit in circuit court claiming violation of the Bert J. Harris, Jr. Private 
Property Rights Protection Act.6 Settlement discussions resulted in a proposed 
Agreement pursuant to Stipulation of Settlement to resolve the controversy. 

B. Cause of Action 

C. 

The settlement arises out of a cause of action under the Bert J. Harris, Jr. Private 
Property Rights Protection Act (The Act). The Act provides relief to property 
owners whose property rights are inordinately burdened by a new regulation . The 
cause of action is separate and distinct from the law of takings, yet provides relief 
or compensation when new regulations unfairly affect real property. 

The Act authorizes settlement using permit approvals. The proposed settlement 
must protect the public interest served by the regulations, and provide the relief 
necessary to prevent an inordinate burden on the property.7 If the settlement 
contravenes a statute, the circuit court must ensure the relief: 

(1) protects the public interest served by the contravened statute, and 
(2) is necessary to prevent an inordinate burden to the property.8 

The proposed settlement provides CGLP with development rights in lieu of mining 
and in lieu of damages for the County's denial of the IPD zoning request. 9 

However, the terms of the Agreement contravene certain state and local 
regulations. 

The Act requires CGLP to identify specific regulations contravened by the 
settlement and offer conditions to protect the public interest served by those 
regulations. 

Proposed Settlement 

The Agreement contravenes certain Lee Plan Policies and Land Development 
Code provisions.10 Inconsistency with the Lee Plan also contravenes state statutes 
that require development approvals to be consistent with the local comprehensive 
plan. 

5 Resolution Z-18-008 adopted on November 6, 2019. 
6 Sees. 70.001. F.S. 
7 Sees. 70.001(4)(d)1 , F.S. 
8 The latter standard will be determined by the Board of County Commissioners. Sees. 70.001 (4)(d)2, F.S. 
9 The settlement terms authorize CGLP to develop the property with uses associated with a mixed use 
planned development. In exchange, CGLP must relinquish mining rights on the property. 
10 The Land Development Code will be referenced as the LDC for the remainder of the recommendation. 
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D. 

The sole purpose of the hearing before the Hearing Examiner is to obtain a finding 
on whether the relief granted by the Agreement protects the public interest served 
by contravened regulations.11 If the Hearing Examiner concludes the public 
interest is not protected, she may offer additional requirements/conditions to 
ensure protection. 

Following the Hearing Examiner's recommendation, the Board will conduct two 
public hearings. If the Board accepts the recommendation, the parties may submit 
the settlement agreement to the circuit court for approval. Circuit court approval is 
a precursor to dismissing the lawsuit. 

Relevant Terms of Agreement 

The Agreement confers development rights greater than those permitted in the 
Environmental Enhancement and Preservation Communities Overlay. 12 The Board 
adopted the Overlay to encourage private partnerships to achieve DR/GR goals in 
the Southeast Lee County Planning Community. The Overlay identifies critical 
restoration areas, imposes enhanced development standards, and offers density 
incentives to further those goals.13 

The Overlay uses a multidimensional approach to incentivize restoration and 
conservation of critical natural resources.14 The Overlay: 

• Identifies strategic areas that provide critical connections to land areas serving 
as the foundation for water resource management and wildlife movement, 15 

• Balances development with natural resource protection, 16 and 
• Awards density to incentivize and defray the cost of restoration.17 

11 The second required finding, that "the relief is necessary to prevent an inordinate burden to the property 
owner from the regulation" is outside the scope of the Hearing Examiner's authority. This finding must be 
made by the Board. 
12 The Environmental Enhancement and Preservation Communities Overlay will be referred to as the 
"Overlay" for the remainder of this recommendation. 
13 Lee Plan Policy 33.1.2 
14 Resources include flow ways, groundwater, wetlands, flora and fauna. 
15 Lee Plan Goals 33, 123, 124, 125, 126, Objective 123.1 (long term protection and enhancement of 
wetland/uplands to improve functionality of hydro-ecological systems) Policy 33.1.1 (large scale ecosystem 
integrity) Policy 33.1.2 (connecting existing corridors and conservation areas), Policy 33.1.3 (provide critical 
connections to conservation lands), Policy 33.1.8 (restoration and protection of natural systems), Policy 
123.1. 1 (development design that protects and integrates wetlands), Policy 123.2.4 (encourage protection 
of viable tracts of sensitive and high quality natural plant communities within developments), Policy 123.2.15 
(protect rare and unique upland habitats through conservation and site design), Policy 123.3.1 (preserve 
uplands around wetlands to provide habitat diversity and balanced ecological system), Policy 123.11.4 
(expand the Corkscrew Regional Ecosystem Watershed Greenway through incentive programs to preserve 
and restore habitats) Cf. Policy 123.1.2 ( expands benefits of adjacent Conservation 20/20 Lands creating 
regional greenway system that includes a mix of flow ways, areas subject to flooding, native habitats, 
recreational trails and wildlife corridors). 
16 Lee Plan Goals 33, 123, 124, 126,158, Objectives 33.1, 33.2. 
17 Lee Plan Goal 33, Policies 33.1.2, 33.1.3 (unique development incentives), 33.2.2, 33.2.4. Compare Lee 
Plan policies encouraging incentives for conservation and maintenance of environmentally sensitive natural 
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The Board approved four projects consistent with Overlay criteria. 18 Similar to the 
CGLP property, the projects: (1) are classified as priorities for conservation, (2) are 
contiguous to conservation lands, (3) offer opportunities for flow way restoration, 
and (4) offer opportunities to expand wildlife corridors/habitats. 

The Agreement is consistent with Lee Plan goals for restoration, conservation, and 
long term maintenance of environmentally sensitive land.19 Proposed development 
parameters include: 

• Residential densities of 1.5 units per acre, 
• 700,000 square feet of commercial use,* 
• 240 hotel rooms 
• 61 % open space,20 

• 3,287 acres devoted to restoration/conservation, 
• Public infrastructure, wireless communication facilities, essential services, 

public and private schools, and uses typical of mixed use planned 
developments in Lee County. 

• Comprehensive conditioning to ensure restoration and protection of natural 
resources,21 and 

resources: Policy 1.1 .13 (Additional retail square footage award in Tradeport for preservation of upland 
habitat), Policy 13.5.3 (incentives to conserve critical habitat), Policy 15.1.12 (incentives to protect wildlife 
habitat in the University Community), Policy 60.4.5 (incentives for implementing regional surface water 
management systems addressing flood protection, water quality, environmental enhancement and water 
conservation), Policy 60.4.6 (incentives for private participation in reconstruction and maintenance of flow 
ways), Policy 123.2.2 (provide incentives to prevent incompatible development in and around 
environmentally sensitive lands), Policy 123.2.9 (incentives for preserving and planting native plant species 
and for controlling invasive exotic plants within environmentally sensitive areas), Policy 123.4.2 (incentives 
to conserve habitat of plant and animal species), Policy 123.11.4 (incentives to protect/expand Corkscrew 
Regional Ecosystem Watershed Greenway by preserving and restoring habitat) Also Policy 158.1.10 
(directing County to evaluate land development regulations to identify and remove unwanted impediments 
to ensuring development is fiscally beneficial when appropriate). 
18 Wild Blue RPO, Verdana Villages MPD, Corkscrew Farms RPO, known as "The Place," and most 
recently, FFD - through a process similar to the current action. Wild Blue, Verdana Villages, Corkscrew 
Farms are located within the Overlay. FFD is not, but is subject to conditions consistent with Overlay criteria. 
19 Lee Plan Goals 33, 54, 59, 60, 61, 63, 123, 124, 125, 126; Objective 33.1. 
20 Lee Plan Policy 33.2.4 requires planned developments in the Overlay to provide a minimum of 60% open 
space. The Agreement requires 61 % of the land area to be devoted to open space. This includes 3,287 
acres of restoration and roughly 715 acres of open space within development pods. 
21 Lee Plan Policy 33.2.4 requires planned developments in the Overlay to record a conservation easement 
over a minimum of 55% of the project. The Agreement requires restoration of 3,287 acres (over 49% of the 
site). Restored areas will be maintained in perpetuity by maintenance entities such as: Homeowners 
Association or Community Development District. Conditions address mitigation of transportation , fire, and 
EMS impacts, restoration of upland and wetland areas, conversion of farm fields to native conservation 
areas, restoration and enhancement of flow ways, preservation 3,287 acres, requires 61 % of the land area 
to be devoted to open space, human wildlife coexistence plans, protected species management, phase out 
of agricultural operations, modeling of impacts to water resources, surface water management, monitoring 
of surface water for contamination, onsite flow ways, and urban services/infrastructure necessary to provide 
property with potable water, sanitary sewer, solid waste collection, and fire/EMS services. 
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E. 

• Enhanced mitigation of impacts to the county road network.22 

*The 700,000 square feet of commercial use will be limited as follows: up to 
150,000 square feet directly fronting Corkscrew Road, 50,000 square feet internal 
to development (unused commercial square footage fronting on Corkscrew may 
be reassigned interior to development), and up to 500,000 square feet fronting 
State Road 82. 

Inconsistencies with Adopted Regulations 

1. Lee Plan. 

The Agreement is not consistent with the Lee Plan because the property 
does not lie within the Environmental Enhancement and Preservation 
Communities Overlay.23 Development proposed along SR 82 exceeds 
development parameters established for commercial uses within Southeast 
Lee County's Mixed Use Communities.24 However, the Agreement imposes 
development criteria similar to the Overlay, furthering County goals of 
protecting/enhancing ecological and water resources.25 

Contravened policies: 

Policy 33.2.4 and 33.2.4.1. 
The property is not within the Overlay. Evidence demonstrates the property 
possesses the characteristics and potential to provide significant regional 
hydrological and wildlife connections. These connections would improve, 
preserve and restore regional surface and groundwater resources and 
indigenous wildlife habitats.26 

22 In addition to road impact fees, the Developer must pay a proportionate share contribution toward road 
improvements. 
23 The property is not within the Overlay reflected in Lee Plan Map 2-D. 
24 Lee Plan Policy 33.2.2. Note, the reference to Policy 33.3.5 within the policy should be to Policy 33.2.5. 
Policy 33.2.5 limits commercial uses to Mixed Use Communities, Environmental Enhancement and 
Preservation Communities or Rural Golf Course Communities depicted on Map 2-D. The maximum 
commercial floor allowed in SE Lee County may not exceed 300,000 square feet. See also Policy 1.6.10 
25The proposed plan of development is consistent with the regulatory criteria for development in the Overlay 
as well as Lee Plan Objective 123.10, and Policies 1.4.5.1, 1.4.5.2, 1.5.1, 33.1.1, 33.1.7, 33.1.8, 33.2.4.2 
(12 of the 14 criteria), 33.2.4.4.c, 33.2.4.4.e, 33.2.4.4.f, 60.1.1, 61 .1.1, 123.3.3, 123.4.1, 123.4.4, 123.10.1, 
123.10.2, and 123.10.3. 
26 Lee Plan Policies 1.4.5, 33.1 .2, 33.1.3 (critical connections to conservation lands serve as foundation of 
water resource management and wildlife movement within the DR/GR). Map 1-D, Special Treatment Areas 
(Tiers 3, 5, 6); Note that although the property is not within the Overlay, it meets the aspirations set forth in 
the introductory paragraph of Policy 33.2.4 (land with the potential to improve, preserve, and restore 
regional surface and groundwater resources and indigenous wildlife habitats, land that can provide 
important wildlife habitat connections between CREW and Lee County properties) See also Lee Plan Policy 
123.11.3 (encourage regional approach to wildlife movement). 
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The property is contiguous to the Audubon Corkscrew Swamp Sanctuary 
and Corkscrew Regional Ecosystem Watershed. Development will be 
subject to conditions crafted to enhance the value and function of both 
ecosystems, and advance the public interest in restoring regionally 
significant natural resources.27 Overlay development standards promote the 
public interest in expanding wildlife corridors and improving regional 
hydrology.28 

Policy 33.2.4.2 
Policy requires planned development zoning for property developed in the 
Overlay. Planned developments allow conditioning of development 
approvals. Rezoning to planned development also affords the opportunity 
for public participation in the hearing process. 

The Agreement does not rezone the property to planned development, but 
authorizes development consistent with LDC Mixed Use Planned 
Development standards.29 The process affords the opportunity for public 
participation at three hearings. 

Policy 33.2.4.2.e . 
Policy requires conservation easements over 55% of the property within five 
years of the first development order. The Agreement requires conservation 
easements over 50% of the property.3° Conditions phase restoration and 
conservation in tandem with development.31 

The property size affords opportunities to create contiguous restoration 
areas far exceeding those created by other projects in the Overlay.32 In 
addition, there will be substantial benefit to the public by improvements to 
water quality on receiving offsite lands. The Agreement assures protection 

27 The Agreement ensures the property provides the strategic regional environmental benefits anticipated 
from properties designated within the Overlay. 
28 Lee Plan Goal 33, Objective 33.1, Policies 33.1.1, 33.1.2, 33.1.3, 33.1.8, 123.3.1, 123.11.4; See a/so 
Objective 61.2, Policy 61.2.1. The plan of developmenUrestoration will significantly improve water quality 
on the property as well as offsite. Improvements to offsite lands will be evidenced by greater control of the 
quantity of water discharging from the site to improve hydro-periods and health of wetland systems 
downstream. 
29 The Agreement includes a Master Concept Plan, Schedule of Uses, Conditions of Development and 
Deviations, Property Development Regulations and Environmental Restoration Phase Plan similar to 
resolutions approving a planned development in the Overlay. The plan of development devotes 50% of the 
site to conservation and 61 % to open space. The public interest is served by a master concept plan that 
meets/exceeds conservation and restoration requirements of Overlay communities. 
30 Approximately 3,287 acres will be subject to a conservation or flow way easement 
31 Conditions imposed on development ensure restoration/conservation acreage will be equal to the size of 
the developed pod or commensurate with the number of dwelling units within each pod, whichever yields 
the greater acreage. See Lee Plan Goal 77, Objective 77.3. 
32 CGLP's proposed restoration acreage (3,287) exceeds the acreage proposed for restoration in Wild Blue 
(1,329), Corkscrew Farms (748.55), and Verdana (2,138.6). It also exceeds acreage proposed for 
restoration in FFD (2,916) by more than 300 acres. 
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of wildlife habitat and water resources with conservation and flow way 
easements, maintained in perpetuity.33 

Currently this acreage has little ecological benefit due to hydrological 
alterations. Much of the site is cleared and traversed by irrigation ditches 
necessary to support ongoing agricultural endeavors. Berms have disrupted 
historical sheet flow. Remaining indigenous vegetation is limited to isolated 
wetland areas. Acreage slated for restoration will require backfilling, 
regrading, removal of exotic vegetation, and planting of indigenous plant 
materials. A required maintenance entity ensures long term management 
of natural areas at no cost to the county. 

Although the policy contemplates recorded easements within the first five 
years of development, a phased approach serves the public interest in 
protecting valuable environmental resources and allows a measured 
approach to restoring significant land areas.34 

Policy 33.2.4.2.i. 
Policy requires elimination of agricultural irrigation and fertilizer use at first 

. development order approval on parcels growing row crops and within five 
years of development order approval in areas growing citrus.35 The public 
interest protected by this policy is conservation of potable water resources. 
The policy also protects groundwater resources from contamination.36 

The Agreement contemplates termination of agricultural operations in 
phases, to ensure cost effective land management. Phased elimination of 
agricultural operations contains the spread of exotic vegetation on vast 
expanses of fallow land.37 The phasing plan achieves the ultimate goal of 
replenishing groundwater resources and reducing potential sources of 
contamination. 

Data shows eliminating agricultural uses on the property will reduce water 
use by 77%, allowing for substantial aquifer recharge consistent with goals 
for the DRGR.38 Analysis of pre and post development nutrient loading 
demonstrates average estimated reductions of 49% in total nitrogen and 
80% in total phosphorus.39 Together, these improvements reduce stress to 

33 Lee Plan Policies 33.1.3, 33.2.4, 60.1.1, 60.1.2, 60.1.3, 123.1.7. 
34 Phased restoration of critical lands in SE Lee County contemplated by Lee Plan Policy 33.1.4. 
35 Specifically, immediately upon development order approval for row crops and within five years of 
development order approval for citrus groves. 
36 Lee Plan Goal 125, Objective 63.2, Policy 1.4.5. 
37 The costs associated with restoring nearly 3,000 acres at once would be prohibitive, resulting in fallow 
lands that would populate with exotic vegetation. The public has an interest in limiting the spread of exotic 
vegetation. See Lee Plan Policy 33.1.4. 
38 Hydrologic Restoration Narrative Kingston Property dated May 2022 prepared by JR Evans Engineering. 
Lee Plan Policy 1.4.5; see also Goal 33. 
39 Hydrologic Restoration Narrative Kingston Property. 
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the Water Table and Sandstone aquifers consistent with water resource 
goals in SE Lee County.40 

Policy 33.2.4.3.c 
Policy allows densities on Tiers 3, 5, and 6 properties to one unit per three 
acres. The public interest served by the policy is the use of density 
incentives to motivate private landowners to improve/restore regional 
surface and groundwater resources and wildlife habitats. 

The DR/GR Priority Restoration Overlay depicts land areas where 
protection and restoration are most critical to restore historic surface and 
groundwater levels and connect existing wildlife corridors/conservation 
areas.41 

The Agreement permits residential densities at 1.5 units per acre. This 
density incentive offers opportunities for large scale ecological benefits 
through restoration, preservation, and management of natural resources on 
nearly 3,287 acres.42 

Policies 33.2.4.4.d, 33.2.4.e and 33.2.5. (Related policies) 
Policies limit commercial development in Southeast Lee County Planning 
Community to 300,000 square feet.43 The County established the limit 
based on approved residential development in the service area. In addition, 
the Policy restricts certain commercial land uses to protect groundwater 
quality in the DG/GR. 

The public purpose served by commercial uses in the Overlay is to meet 
the needs of the projected population without creating a regional attraction. 
In addition, restrictions on some commercial land uses protect County 
wellfields from potential contamination. 

The Agreement authorizes development of up to 10,000 dwelling units. 
Additional commercial square footage is necessary to meet the needs of 

4° Further, post development water demand for landscape irrigation will be managed through the use of 
drought tolerant vegetation consistent with Florida Friendly Landscaping guidelines. Lee Plan Policies 
33.2.3.2, 33.2.4.2.g, 54.1.1, 53.1.3, 60.4.1, 126.2.1. Onsite storm water management lakes will supply 
irrigation water for landscape areas via a centrally operated irrigation system. The Water Table Aquifer will 
potentially serve to supplement if necessary during dry season. 
41 Lee Plan Policy 33.1.2. 
42 Conditions imposed on development require restoration and enhancement of historic flow ways improving 
regional surface water flows and ground water levels. Pursuant to the Agreement, Developer must remove 
impediments to storm water flows, including exotic vegetation, roads, ditches, berms, and dikes. Then grade 
the property to restore the health of existing wetland areas and create new wetland systems. Monitoring 
conditions ensure development does not degrade the quality of surface and groundwater. See Policies 
33.2.4(introductory paragraph), 123.2.2, 123.11.4. 
43 As of May 2022 the County approved 240,000 square feet of commercial use through rezoning. An 
additional 100,000 square feet is allowed by the FFD Settlement Agreement for a total of 340,000 square 
feet of commercial use. See Joint Memorandum of Lee County and Corkscrew Grove, LP. 
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future residents.44 Commercial uses proximate to residential development 
in Southeast Lee County and nearby Lehigh Acres reduces the likelihood 
residents will travel further distances to obtain necessary goods and 
services. The proposed 700,000 square feet of commercial use will capture 
trips destined for commercial centers to the west, reducing trip lengths and 
impacts to roadways.45 

The Kingston development is not within the County's wellfield protection 
zone. Commercial areas interior to the project and along Corkscrew Road 
comply with Policy use restrictions. The plan of development only allows 
restricted commercial uses along the SR 82 corridor. The Agreement 
protects the public interest served by the Policy through its required use of 
integrated surface and groundwater models to analyze potential impacts to 
water resources and natural systems from ground disturbances. 

Map 4A - Future Water Service Area 
The County may object to the expansion of potable water service to areas 
not included on Map 4-A.46 The intent of the policy is to encourage 
development in future urban areas. However, the Lee Plan permits potable 
water ser:vice to properties outside the Map's future water service areas 
when potable water service benefits public health, safety, and welfare, 
including protecting the County's natural resources. 47 

The proposed settlement eliminates over 67 on-site wells used for 
agricultural irrigation. Plugging on-site wells reduces groundwater 
withdrawals from the Sandstone Aquifer, an aquifer that provides the best 
future water supply for the County.48 Potable water service to the property 
protects the public interest by reducing demand on the aquifer, allowing for 
groundwater recharge, a recurring directive of the Lee Plan. 

Map 4B - Future Sewer Service Area 
The County may object to the expansion of sanitary sewer service to areas 
not included on Map 4-B.49 The intent of the policy is to encourage 
development in future urban areas. Providing central sanitary sewer service 
in lieu of septic tanks is in the public interest because it will reduce potential 

44 See Florida Statutes Section 163.3177. 
45 The commercial development proposed in the Agreement is necessary to minimize impacts to the SR 82 
and Corkscrew Road corridors. 
46 Policy 53.1.1. 
47 Lee Plan Standard 4.1.1. 7; Note Policies 53.1.8 and 53.1 .9, which assigns cost of augmented potable 
water infrastructure to those who benefit. New development pays fair share of cost to provide potable water 
to the development. 
48 Elimination of irrigation wells serving on-site agricultural pursuits will reduce existing groundwater 
withdrawals by 9.9 million gallons per day. See Kingston Hydrologic Restoration Narrative dated May 2022 
prepared by JR Evans Engineering, PA. 
49 Lee Plan Policy 56.1 .1. 
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contamination of groundwater in the DRGR where it is critical to protect 
water resources.50 

2. LDC 

The Agreement regulates CGLP property as if it were zoned Mixed Use 
Planned Development.51 The Settlement Agreement proposes eight 
deviations from LDC standards to accommodate the proposed development 
design. Planned development zoning allows deviations from technical code 
requirements when the deviation enhances development and promotes 
public health, safety, and welfare.52 Deviations sought by the Settlement 
Agreement are similar to those approved in planned developments 
throughout Lee County. 

a. Road Design. 
The Agreement authorizes suburban road design to accommodate 
clustered development. Clustered development patterns facilitate 
large scale conservation of natural resources.53 The Board has found 
suburban road design enhances development in the Overlay without 
negative impacts to the public.54 The characteristics of the CGLP 
site are substantially similar to approved projects within the Overlay. 
The deviation from the LDC standard serves the public interest in 
clustered development patterns to preserve natural resources.55 

b. Lake Depth. 
The Agreement authorizes lake excavation depths of 35 feet or one 
foot above the confining layer, whichever is less. The deviation 
applies solely to residential development pods and is further subject 
to compliance with an enhanced deep lake management agreement 
plan for water quality and groundwater monitoring and LDC lake 
excavation standards56 except the requirement for shade trees.57 

Limitations on lake depth are designed to protect water quality. 
However, the Agreement imposes conditions to ensure protection of 

50 Lee Plan Goals 33, 60, Objective 33.1, Policies 33.1 .2. See Lee Plan Policy 56.2.1 directing County to 
maintain programs and regulations to abate use of septic tanks and wastewater treatment package plants. 
See also Goals 60, 126, Policy 126.1.1. 
51 The Agreement designates and regulates the FFD property as a Mixed Use Planned Development under 
the LDC. 
52 LDC 34-377(a)(9). 
53 Lee Plan Goal 33, Cf Policy 13.2.3 (Private Recreation Facilities in the DR/GR), Policy 124.1.2 
(avoid/minimize adverse impacts on wetlands through clustering development). 
54 Wild Blue, Corkscrew Farms, and Verdana Villages. 
55 Id. See Lee Plan Glossary definition of Clustering: Development design that concentrates buildings/uses 
to allow remaining land area to be used for ... water management and protection of environmentally sensitive 
land. 
56 LDC 10-329(d)(3). 
57 LDC 10-329(d)(3)a.2 requires native shade trees around lake perimeters. This requirement is the subject 
of the following deviation. 
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Lee Plan water quality goals including enhanced littoral plantings, 
aerators, and other measures. Greater lake depths serve the public 
interest by allowing developers to obtain fill material onsite, reducing 
truck traffic on Corkscrew Road and SR 82. 

c. Deep Lake Shade Trees. 
The Agreement allows a 20% increase in the amount of required 
littoral planting in lieu of planting required native shade trees. The 
deviation is limited to lakes with depths of more than 12 feet 
measured at control elevation. Additional littoral planting serves the 
public interest in providing expanded foraging opportunities for 
wildlife.58 

d. General Tree Plantings. 
General tree requirements of the LDC will be met by onsite 
indigenous vegetation and flow way restoration plantings. Flow way 
plantings will not be subject to LDC required minimum plant heights. 
The deviation will not apply to landscaping for parking lots and 
vehicle use areas. Favoring plant materials best suited to restore the 
function of flow ways serves the public interest in improving water 
quality opportunities for groundwater recharge in the DR/GR. 

e. Access. 

f. 

The proposed site plan temporarily contravenes LDC requirement for 
multiple access to development.59 A single access will serve 
development tracts initially. Developer will provide additional access 
to the County road network prior to build out of each development 
pod. Ongoing agricultural operations will access the site from 
Corkscrew Road or SR 82 depending upon location. 

There is a public interest in multiple access to provide alternatives in 
the event of emergencies. Ohe access to each development pod will 
be adequate during the construction phase. The Agreement requires 
a second access upon completion of each development pod. 

Buffering Adjacent Property. 
The Agreement authorizes proposed preservation and restoration 
areas to serve as the code required perimeter landscape buffer. The 
Agreement to the Stipulation of Settlement includes several exhibits 
depicting extensive greenspace on the project perimeter.60 The 
deviation will not apply to development pods abutting SR 82. 

58 See Lee Plan Policy 123.11.5. 
59 Residential development exceeding five acres must provide two means of access. Commercial 
development exceeding ten acres in size must provide two means of access. 
60 Master Concept Plan (Exhibit C}, Kingston Protected Species Management and Human-Wildlife 
Coexistence Plan (Exhibit J), Indigenous Preservation, Restoration, and Management Plan (Exhibit L}, and 
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3. 

Much of project abuts conservation lands. The MCP illustrates a 
seamless connection to those offsite conservations lands. The 
purpose of perimeter buffers is to ensure compatibility between uses. 
The Settlement Agreement accomplishes goal by providing sizable 
widths of restored open space separating development pods from 
adjacent land uses. 

g. Water Main Installation. 
The Agreement provides relief from the requirement residential 
buildings one and two stories in height be served by water mains in 
an external loop no greater than 1,500 feet. The Agreement permits 
external loops up to 3,700 feet so long as the water main meets 
required fire flows.61 The condition ensures the water lines comply 
with state adopted standards for fire flows. 

h. Access Separation. 
Agreement provides relief from LDC requirement of access 
separation of 660 feet along principal arterials to allow connection 
separations of 460 feet consistent with MCP. This deviation is mainly 
relevant to intersections along the Kingston Parkway arterial and 
Corkscrew Road. Much of Kingston Parkway abuts open space 
including wetlands/restoration lands.62 Relief from access separation 

· standards allows flexibility in project design. Connections to SR 82 
are subject to FDOT's Corridor Access Management Plan.63 

State Statutes ( Contravened Statutes) 

Plan inconsistencies contravene statutory provIsIons that require 
development approvals to be consistent with the local government 
comprehensive plan.64 However, the public interest served by the statutes 
remains intact for two reasons: First, the procedure adopting the Agreement 
mimics the plan amendment public hearing process. Second, the 
Agreement implements Overlay development criteria by imposing 
conditions similar to projects previously approved within the Overlay. 

Hydrologic Restoration Plan (Exhibit 0). The Kinston Aerial with Conservation Areas and proposed location 
of wildlife crossings and fencing plan, depicts expansive greenspace along the project perimeter. (Part of 
the Human-Wildlife Coexistence Plan). 
61 Lee Plan Standard 4.1.1.4 requires all waterline extensions to new development be designed to provide 
minimum fire flows and adequate domestic services consistent with the Florida Administrative Code. 
62 Lee Plan Policy 77.3.3. 
63 Lee Plan Policy 25.8.2. 
64 Section 163. 3194 Florida Statutes. 
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F. Hearing Examiner Remarks on Proposed Agreement 

The Lee Plan's Environmental Enhancement and Preservation Communities 
Overlay offers a vehicle for large scale restoration and conservation of natural 
resources. The Agreement ensures restoration of historical flow patterns to an 
extent far exceeding what the County could achieve alone. The sheer size of the 
project offers a unique opportunity to restore wetland systems over a ten square 
mile area.65 Restoration of flow ways and phased elimination of agricultural uses 
will dramatically improve quality of surrounding natural areas and function of 
ground water aquifer recharge areas.66 Benefits to the region include enhanced 
water quality, aquifer recharge, flood control, habitat creation and large scale 
enrichment of ecosystems, a// of which are central themes of the Lee Plan.67 

In addition to environmental benefits, there are considerable financial benefits to 
as well. CGLP will assume the cost of: (1) acquisition, (2) clearing crops, (3) 
backfilling ditches, (4) flattening dikes/berms, (5) removing agricultural structures, 
(6) capping 67 irrigation wells serving agriculture, (7) removing exotic vegetation 
(8) grading to restore historic flow patterns, (9) planting native vegetation in 
restored areas, and (10) perpetually maintain restored land areas free of exotics. 

The Lee Plan encourages development incentives to improve water resources and 
natural ecosystems.68 The proposed Agreement balances development 
entitlements with natural resource protection.69 

V. Conclusion 

The proposed Agreement is consistent with Lee Plan directives to protect and restore 
water resources·, wetlands, and wildlife habitat in the DR/GR. The Agreement 
accomplishes County goals to protect and enhance environmentally significant land 
contiguous to conservation areas and restore historical flow ways in Southeast Lee 

65 Planned restoration areas comprise 3,287 acres or 5.14 square miles. The land area restored by CGLP 
exceeds that of other projects approved pursuant to Overlay criteria. 
66 Site conditions will be improved by the proposed surface water management system, which relies on 
natural features to manage storm water. The design routes storm water runoff from developed areas into 
retention ponds for pretreatment, resulting in improved water quality entering restored flow ways and 
preservation areas. Together with storm water retention ponds, restored flow ways and preservation areas 
will trap nutrients and pollutants, improving water quality. These design features protect Water Management 
District and Audubon properties from adverse impacts from the project. Restored flow ways will slow storm 
water discharge increasing potential for aquifer recharge. 
67 Lee Plan Goals 4, 33, 54, 57, 59, 60, 61, 63, 77,123,125, 126, Objective 158.1, Policies 60.1 .1, 60.1.2, 
60.1.3. 
68 Lee Plan Goal 33, Policies 33.1.2, 33.1.3, 33.2.2, 33.2.4. Cf Lee Plan policies encouraging incentives 
for conservation and maintenance of environmentally sensitive natural resources: Policy 1.1.13, Policy 
13.5.3, Policy 15.1.12, Policy 60.4.5, Policy 60.4.6, Policy 123.2.2, Pol icy 123.2.9, Policy 123.11.4; See 
also Policy 158.1.10. 
The Bert J. Harris, Jr. Private Property Rights Protection Act authorizes increases in density, intensity, and 
use of development areas to achieve settlement. S. 70.001(4)(c), F.S. 
69 Lee Plan Goal 158, Objective 158.1, Policy 158.1. 7, 158.1.10. 
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County.70 These statements are true notwithstanding the Agreement's contravention of 
certain Lee Plan and LDC requirements. 

The Agreement serves the public interest in protecting natural resources in the Southeast 
Lee County planning community in the following ways: 

• Protects natural resources benefiting water resources and natural 
habitats. 71 

• Protects and enhances regional flow-ways and natural habitat corridors.72 

• Restores historic surface and groundwater levels and improving wetlands 
and wildlife habitat.73 

• Maintains/restores large scale ecosystem integrity.74 

• Connects conservation areas. (Flint Pen Strand and Corkscrew Regional 
Ecosystem Watershed)75 

• Protects environmentally sensitive lands from mining activity.76 

• Concentrates development activity on land impacted by agriculture.77 

• Avoids introducing additional septic systems in the DR/GR by extending 
central potable water/sanitary sewer service.78 

• Regulates development using planned development zoning model. 
• Eliminates productive agricultural uses (in phases).79 

• Protects and enhances existing onsite wetlands.80 

While the Agreement may not comply with a strict reading of the Lee Plan, it accomplishes 
the Lee Plan's overall objective to restore and maintain natural resources essential to 
protecting groundwater supplies, water quality and flooding. Comprehensive conditioning 
of development ensures protection of the public interest served by the contravened 
regulations. 

70 Lee Plan Policies 123.1 .7, 123.2.8; See also Policy 61.3.4. 
71 Protects Southeast Lee County's natural resources through restoration/conservation. Lee Plan Goal 33, 
123, Policies 123.1.1, 123.3.1. 
72 Lee Plan Goals 33, Policy 33.2.4 (introductory paragraph - "significant regional hydrological and wildlife 
connections). 
73 Lee Plan Objective 33.1. 
74 Lee Plan Goal 123 and Policy 33.1.1. 
75 Lee Plan Policies 33.1.1, 33.1.2. 
76 Property is classified Tiers 3, 5, and 6 property within the DR/GR Priority Restoration Overlay. The Priority 
Restoration Overlay includes lands most critical to restore/protect historic surface and groundwater levels. 
77 Lee Plan Policy 33.1 .3: Tiers 3, 5, and 6 properties qualify for unique development incentives due to their 
potential for natural resources benefits and wildlife connections. See also Policy 33.1.2. 
78 Lee Plan Objective 63.2. See Lee Plan Standard 4.1.1, paragraph 7 and Standard 4.1.2, paragraph 6: 
Lee County Utilities may provide potable water and sanitary sewer service to properties not located within 
future water/sewer service areas when (1) potable water/sanitary sewer service benefits public health, 
safety and welfare, and (2) protects the County's natural resources. See a/so Lee Plan Goal 135. 
79 Recognizes the importance of protecting bona fide agricultural activities in Future Non-Urban Areas. Lee 
Plan Policy 9.1.4. 
80 The plan of development impacts only 11 of approximately 1, 192 acres of wetlands. Restoration of 3,287 
acres of the property will enhance the function of existing wetlands. Lee Plan Goals 123, 124, 126, 
Objectives 1.5, 33.1 , 123.1 , Policies 1.5.1, 60.4.1 , 124.1.1 , 125.1 .1, 126.1.1 , 126.1.4. 
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Date of Recommendation: May 25, 2022. 
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Donna Mari Collins 
Chief Hearing Examiner 

Office of the Lee County Hearing Examiner 
1500 Monroe Street, Suite 218 
Post Office Box 398 
Fort Myers, FL 33902-0398 
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