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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR LEE COUNTY, FLORIDA

In Re: LEE COUNTY, FLORIDA

and CORKSCREW GROVE LIMITED

PARTNERSHIP, a limited liability company,

Joint Petitioners CASE NO.: 22-CA-002743

V.

KEVIN HILL and JEFFREY KLEEGER,
Proposed Intervenor Respondents

MOTION TO INTERVENE & RESPONSE TO JOINT PETITION TO APPROVE
SETTLEMENT AGREEMENT

Kevin Hill and Jeffrey Kleeger, pursuant to Florida Rules of Civil Procedure 1.230 and
1.210(a), each hereby move the Court for an order permitting them to participate, object, and
intervene as Respondent parties in this action, with full and complete rights to object to and oppose
the judicial validation of departures from state law contained in the proposed Bert Harris Act
settlement agreement sought in this proceeding by Lee County, Florida and Corkscrew Grove
Limited Partnership to defend their substantial interests in the subject matter of this action.

Introduction

The Joint Petitioners have filed this action with no Respondents — in essence a one sided
proceeding before the court — seeking judicial approval of a settlement that approves additional
density and intensity in the environmentally sensitive Density Reduction/Groundwater Resource
(DRGR) area 6,676 acres allowing up to 10,000 dwelling units, and approving 700,000 sq ft of
non-residential use including an additional 2,474 acres outside there area of land that was the
subject of the actual Bert Harris Act claim. The proposed development will put additional density

and intensity in this rural environmentally sensitive DRGR area that will be detrimental to the



public interest and without the participation of the Intervenors as Respondents there would be no
party before the Court to present argument counter to that of the joint petitioners.

This unique judicial proceeding was filed jointly by Lee County and Corkscrew Grove
Limited Partnership, as required by §70.001(4)(d)(2), Fla. Stat. to obtain judicial validation of a
settlement of a Harris Act claim.

The Settlement Agreement purports to utilize the authority of § 70.001 (4)(d)1 of the Harris
Act to allow the County to grant to Corkscrew “a modification, variance, or a special exception to
the application of a rule, regulation, or ordinance as it would otherwise apply to the subject real
property....” Under the Harris Act, this settlement must be submitted to a circuit court judge “for
approval of the settlement agreement by the court to ensure that the relief granted protects the
public interest served by the statute at issue and is the appropriate relief necessary to prevent the
governmental regulatory effort from inordinately burdening the real property.” §70.001 (4) (d)2,
Fla. Stat. and otherwise meet the standards established in the Act.

The real property that was the subject of the Bert Harris claim was only 4,202 acres of land,
but the proposed settlement is for 6,676 acres in the rural, environmentally sensitive DRGR area
exceeding the acreage that was the subject of the Harris Act claim by 2,474 acres. The subject
proposed settlement, which includes this 2,474 acres land beyond the “real property” contained in
the Harris Act claim, would allow residential density for up to 10,000 dwelling units urbanizing
this environmentally sensitive DRGR rural area that currently has limited urban services.

Allowing 10,000 homes would burden the DRGR with a future population of more than
20,000 people and would leapfrog available services to create a very large development exceeding

the size of many Florida cities located in the middle of the rural, environmentally sensitive DRGR.



Conferral

Counsel has conferred with opposing counsel prior to filing this motion. Counsel for
Corkscrew opposes the motion. Counsel for Lee County was unable to confirm the position of the

County prior to the filing on this motion.

Factual Allegations

The Intervenors’ Interests

1. The Intervenor Respondents, Jeffrey Kleeger and Kevin Hill, own property which is near
and proximate to the subject property that is the subject of the Settlement Agreement.

2. The Settlement Agreement would adversely affect Intervenor Respondents rural and
agricultural way of life, and their use and enjoyment of their homes and property, and
increase safety and traffic problems they he would experience regularly, because it would
allow a substantial increase in the amount of urban or suburban development that would
be allowed on 6,676 acres of land proximate to his home and property, in violation of the
development limits and standards that would otherwise apply in the absence of the
Settlement Agreement.

3. The proposed settlement would allow development of the real property (called “Kingston™)
in the area shown in the aerial below as the area within the yellow boundaries (with
wetlands depicted), and KEVIN HILL’s property is shown in the area where his name is

typed in white font:
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4. The Intervenor Respondent KEVIN HILL owns property at 20731 CORKSCREW RD,
which is within the area that will be impacted and affected by the proposed approval of
development of the property that is the subject of the Bert Harris Act Settlement
Agreement, because the increased density and intensity of development approved in the
Settlement Agreement will adversely affect his rural and agricultural way of life, and
increase address safety and traffic problems that he would experience regularly. He will
thus be adversely affected by the Settlement Agreement, which authorizes the County to
grant development approvals to Corkscrew that violate the County’s Comprehensive Plan
and Land Development Regulations to an extent greater than is authorized by statute to
avoid violating a landowner’s Harris Act rights. He seeks to intervene as a Respondent in
this matter to provide evidence and legal argument in opposition to judicial approval of the

Settlement Agreement in this matter.
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Kevin Hill property location

Kevin Hill property shown in blue rectangle on left lower side of photo

(with line drawn to closest portion of the proposed development area)



5. The Intervenor Respondent JEFFREY KLEEGER lives, owns property and raises
livestock, at 17680 WILDCAT DRIVE, which is within the area that will be impacted and
affected by the proposed approval of development of the property that is the subject of the
Bert Harris Act Settlement Agreement, because the increase in density exceeds that
allowed by the Lee County Comprehensive Plan and Land Development Code and the
increased density and intensity of development approved in the Settlement Agreement will
adversely affect his rural and agricultural way of life, and increase address safety and traffic
problems that he would experience regularly. He will thus be adversely affected by the
Settlement Agreement, which authorizes the County to grant development approvals to
Corkscrew that violate the County’s Comprehensive Plan and Land Development
Regulations to an extent greater than is authorized by statute to avoid violating a
landowner’s Harris Act rights. He seeks to intervene as a Respondent in this matter to
question witnesses and provide legal argument in opposition to judicial approval of the
Settlement Agreement.

6. Jeffrey Kleeger’s property location is also near and proximate to the proposed new

development of Kingston shown at the highlighted square on rights side of image below:
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The Underlying Harris Act Claim and County Hearing Examiner Findings

7.

10.

11

12.

Through a letter dated September 11, 2020, Corkscrew served upon the County a pre-claim
under the Harris Act based upon the County’s denial of a rezoning application and a
General Mining Permit for 4,202.3 acres of land. This rezoning application and Harris Act
claim concerned, as alleged in the Jt. Petition, “a portion of the subject property”. (Jt.
Petition, 43) (emphasis added).

The Subject Property of the Settlement Agreement” is 6,676 acres. (Jt. Petition, 9§ 6)

The Settlement Agreement allows Corkscrew to develop up to 10.000 dwelling units,
700,000 s.f. of commercial development, 240 hotels rooms and other uses on the property
that it either owns or is being granted by the County. (Jt. Petition, § 11)

The Settlement Agreement would grant development rights and waivers of compliance
with County Land Development Regulation and Comprehensive Plan for 2,473.7 acres of

property that are not the subject of the Harris Act claim.

. The Settlement Agreement purports to utilize the authority of § 70.001 (4)(d)1 of the Harris

Act to allow the County to grant to Corkscrew “a modification, variance, or a special
exception to the application of a rule, regulation, or ordinance as it would otherwise apply
to the subject real property....”

As explained in the Lee County Hearing Examiner’s (HEX) Report concerning the
proposed Settlement Agreement, dated 5.26.22, the Proposed Settlement Agreement “is
not consistent with the Lee Plan because the property does not lie within Environmental
Enhancement and Preservation Communities Overlay. Development proposed along SR
82 exceeds development parameters established for commercial uses within Southeast Lee

County’s Mixed Use Communities.” (HEX Report, p. 5.)
HEX REPORT, attached Exhibit A.



13.

14.

15.

16.

17.

18.

19.

As explained in the Lee County Hearing Examiner’s (HEX) Report, the “The Agreement
confers development rights greater than those permitted in the Environmental
Enhancement and Preservation Communities Overlay.” (HEX Report, p. 3.)

As a result, the Settlement allows development that contravenes Comprehensive Plan
Policies 33.2.4 and 33.2.4.1. (Id.)

The HEX Report found the Settlement allows development that contravenes
Comprehensive Plan Policy 33.2.4.2, because it allows development authorized only in a
Planned Development zoning category, but the property is not within that zoning category.
(HEX Report, p. 6)

The HEX Report found the Settlement allows development that contravenes
Comprehensive Plan Policy 33.2.4.2(e), because it requires Conservation Easements for
less than the 55% of the property, as required by the Policy. (HEX Report, p. 6)

The HEX Report found the Settlement allows development that contravenes
Comprehensive Plan Policy 33.2.4.2 (i), because the development approval will not require
the elimination of agricultural irrigation and fertilizer use at the time of the first
development order approval. (HEX Report, p. 7)

The HEX Report found the Settlement allows development that contravenes
Comprehensive Plan Policy 33.2.4.3 (c), because it allows the construction of residential
densities of 1.5 units per acre in Tiers 3, 5 and 6, which exceeds the one unit per three acre
maximum density in the policy. (HEX Report, p. 8)

The HEX Report found the Settlement allows development that contravenes
Comprehensive Plan Policies 33.2.4.4.d, 33.2.4.e and 33.2.5 because the amount of

commercial and residential development it allows 700,000 s.f. of commercial development
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on the site, which exceeds the Plan’s limitation of 300,000 s.f. of commercial development.
(HEX Report, p. 8)

20. The HEX Report also identified eight “deviations” from the Land Development Code,
including LDC Section 10-296(¢e)(3), Section 10-329(d)(3)a.2, Section 10-416(a), Section
10-291(3), Section 10-416(d)(1), Section 10-384(c)(1), Section 10-285. (HEX Report, pp.
10-12)

21. As explained in the HEX Report, the approval of development that is inconsistent with the
Lee County Comprehensive Plan is inconsistent with §§163.3161(5), 163.3161(6),
163.3194(1) & (3), and §163.3215, Fla. Stat. (HEX Report, p. 12)

22. The HEX Report explains that a determination of whether “the relief [granted by the
Settlement Agreement] is necessary to prevent an inordinate burden to the property owner
from the regulation” is “outside the scope of the Hearing Examiner’s authority.” (Ex. 2, p.
3, footnote 11).

23. Whether the Settlement Agreement complies with the standards established in the Harris
Act for the granting of relief from the application of comprehensive plan and land
development regulations as necessary to avoid a violation of the Act is now squarely before
this Court by way of the Joint Petition to Approve Settlement Agreement filed in this matter

by Lee County, Florida and Corkscrew Grove Limited Partnership on July 23, 2022.

Legal Standard for Intervention

Florida Rule of Civil Procedure 1.230 provides that “[a]nyone claiming an interest in
pending litigation may at any time be permitted to assert a right by intervention, but the
intervention shall be in subordination to, and in recognition of, the propriety of the main

proceeding, unless otherwise ordered by the court in its discretion.” In other words, as confirmed
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by the Author’s Comment to the Rule, “the court has full discretion over intervention, including
the extent thereof.” The Author’s Comment to the Rule provides that ““/¢/he intervener becomes a
party to the action; he has the right to litigate on the merits the claim or defense for which he
intervenes. In view of the aim of the rules to allow liberal joinder of parties and claims, the
intervener should be permitted to counter-claim, cross-claim, and implead third parties . . . ”
(emphasis supplied).

An intervenor “may avail himself of any and all arguments which relate to derivation and
extent of his own interests, whether or not these matters have been previously asserted by one of
the original parties.” Williams v. Nussbaum, 419 So0.2d 715, 717 n.1 (Fla. 1®* DCA 1982). In that
sense, “an intervenor is a party for all purposes with the same rights of other parties to the cause.”
Greenhut Const. Co. v. Henry A. Knott, Inc., 247 So. 2d 517, 519-20 (Fla. 1st DCA 1971). The
intervention rule should be liberally construed. Grimes v. Walton County, 591 So. 2d 1091, 1093—
94 (Fla. 1st DCA 1992).

A person is entitled to intervene when such person has an interest in the litigation that is of
“such a direct and immediate character that the Intervener will either gain or lose by the direct
legal operation and effect of the judgment.” Morgareidge v. Howey, 78 So. 14, 15 (Fla. 1918);
Harbor Specialty Ins. Co. v. Schwartz, 932 So. 2d 383, 386 (Fla. 2d DCA 2006).

When a party seeks declaratory relief, “all persons may be made parties who have or claim
any interest which would be affected by the declaration,” and “no declaration shall prejudice the
rights of persons not parties to the proceedings.” § 86.091, Fla. Stat.

Florida Rule of Civil Procedure 1.210(a) provides, “All persons having an interest in the
subject of the action and in obtaining the relief demanded may join as plaintiffs and any person

may be made a defendant who has or claims an interest adverse to the plaintiff. Any person may
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at any time be made a party if that person’s presence is necessary or proper to a complete
determination of the cause” (emphasis supplied). The Court has broad discretion in adding parties
to the case to ensure parties’ interests are protected and a complete adjudication of the action.

As a landowner proximate to the subject property, the Intervenors would have legal
standing to challenge any development orders issue by Lee County for the subject property on the
basis that they violate the Lee County Comprehensive Plan. § 163.3215 (3), Fla. Stat. The statutory
cause of action authorizes any aggrieved person to challenge the validity of development orders
that are not consistent with comprehensive plans:

“Any aggrieved or adversely affected party may maintain a de novo action for
declaratory, injunctive, or other relief against any local government to challenge
any decision of such local government granting or denying an application for, or to
prevent such local government from taking any action on, a development order ...
which materially alters the use or density or intensity of use on a particular piece of
property which is not consistent with the comprehensive plan adopted under this
part.”

§ 163.3215 (3), Fla. Stat.
An “aggrieved or adversely affected party” is defined as:

“any person or local government that will suffer an adverse effect to an interest
protected or furthered by the local government comprehensive plan, including
interests related to health and safety, police and fire protection service systems,
densities or intensities of development, transportation facilities, health care
facilities, equipment or services, and environmental or natural resources. The
alleged adverse interest may be shared in common with other members of the
community at large but must exceed in degree the general interest in
community good shared by all persons. The term includes the owner, developer,
or applicant for a development order.” §163.3215(2), Fla. Stat. (emphasis added)

Section 163.3215 grants “significantly enhanced standing to challenge the consistency
of development decisions with the Comprehensive Plan” compared with prior standing law.
Pinecrest Lakes, Inc. v. Shidel, 795 So. 2d 191 (Fla. 1st DCA 2001) (emphasis added). “As a
remedial statute, section 163.3215, Florida Statutes, should be liberally construed to ensure
standing for a party with a protected interest under the comprehensive plan who will be adversely
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affected by the local government’s actions.” Bay County v. Harrison, 13 S0.3d 115 (Fla. 1 DCA
2009) (emphasis added). “There is no doubt that the purpose of the adoption of section 163.3215
was to liberalize standing in this context.” Save the Homosassa River Alliance, Inc., et al v.
Citrus County, 2 So0.3d 329 (5th DCA 2008) (citing City of Ft. Myers v. Splitt, 988 So. 2d 28 (Fla.
2d DCA 2008)) (emphasis added).

The Court in Save the Homosassa River Alliance, Inc., et al v. Citrus County, 2 So.3d 329

(5th DCA 2008) explained:

“The statute is not designed to redress damage to particular plaintiffs. To
engraft such a ‘unique harm’ limitation onto the statute would make it
impossible in most cases to establish standing and would leave counties free to
ignore the plan because each violation of the plan in isolation usually does not
uniquely harm the individual plaintiff. Rather, the statute simply requires a
citizen/plaintiff to have a particularized interest of the kind contemplated by
the statute, not a legally protectable right.” 2 So.3d at 340 (emphasis added).

The Intervenor’s rights will be affected by the Court’s ruling in this proceeding because
judicial approval of the Settlement Agreement would entitle Corkscrew to received approval of
the development right granted by the Agreement, notwithstanding their lack of consistency with
the Lee County Comprehensive Plan and Land Development Code. Under the authority of the
Harris Act provisions explained below, the rights the Intervenors would otherwise possess to
enforce the County’s Comprehensive Plan (and its Land Development Code) would be foreclosed.

Finally, the unique nature of this proceeding supports granting intervenor status to
the Intervenor. Unlike most cases, the only two parties currently before the Court are not
adverse to each other but have jointly sought the Court’s approval of a Settlement Agreement
which both support. The granting of this Petition to Intervene is appropriate to ensure that the there
is a party in the proceeding who would present to the Court the points and arguments that counsel

against judicial approval requested by both existing parties.
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The HEX CGLP Settlement Agreement Project Description that was presented as part of
the County Hearing Examiner process included the following statement:

"From a procedural standpoint, the public interest in requiring public hearings as

part of the plan amendment process is being preserved by the procedural

requirements of the settlement agreement that mandate one public hearing before

the Lee County Hearing Examiner, two public hearings before the Board of County

Commissioners, and a final public hearing before the circuit court — all of which

will permit the consideration of public testimony. (Ex. 3, p. 10)

While the intervenors seek to represent their personal interests, they point out this statement
simply to highlight the elevated public interest in this matter, and thus the importance of granting
Intervenor status so that Intervenors may question witnesses, bring out facts and make legal
argument that, while presented on their own behalf, would be in the public interest for the Court

to have before it before rendering its decision in this case.

Legal Argument

1. The proposed Settlement Agreement improperly purports to grant waivers from
development restrictions to property that was not the subject of the Harris Act claim.

A Harris Act settlement cannot go beyond restoring any property rights that have been
allegedly burdened by the subject government action to development rights and waivers of
otherwise applicable development restrictions for additional property that was not the subject of
the Harris Act claim. A Harris Act settlement cannot go beyond restoring any property rights that
have been burdened and used as an excuse to grant more development rights than had ever existed
on the property.

The Harris Act authorizes relief to a landowner “[w]hen a specific action of a governmental
entity has inordinately burdened an existing use of real property ....” §70.001 (2), Fla. Stat. In
turn, the statute defines the term “real property” to mean:

“land and includes any surface, subsurface, or mineral estates and any

appurtenances and improvements to the land, including any other relevant interest

in the real property in which the property owner has a relevant interest. The term
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includes only parcels that are the subject of and directly impacted by the action
of a governmental entity.

§70.001 (3) (g), Fla. Stat. See also §70.001 (2), Fla. Stat. (emphasis added)

The Settlement Agreement submitted to the Court for approval in this proceeding would
improperly authorize relief in the form of waivers from compliance with County regulations and
comprehensive plan limitations for over 2,200 acres of land that were not the subject of and directly
impacted by the government action that gave rise to the Harris Act claim.

2. The “relief” granted by the County to Corkscrew under the Settlement Agreement
exceeds that which is necessary to prevent the governmental regulatory effort from
inordinately burdening the real property.

Under Florida law, a local government may not violate its land development code or
comprehensive plan based on a conclusion that the resulting approval will be in the public interest.
Instead, they must deny applications that violate the code or the plan. Realty Assocs. Fund v. Town
of Cutler Bay, 208 So0.3d 735 (Fla. 3d DCA 2016). The only exception is the section of the Harris
Act which authorizes deviations from the plan or code only to the extent the Act’s standards are

shown to have been met.

In this case, the “relief” the Settlement would grant Corkscrew violates §70.001 (4) (d)1,
Fla. Stat, which requires that “the relief granted shall protect the public interest served by the
regulations at issue_and be the appropriate relief necessary to prevent the governmental
regulatory effort from inordinately burdening the real property.” (emphasis added). The
“relief” the Settlement would grant Corkscrew violates §70.001 (4) (d)1 and 2, Fla. Stat. because
the relief granted exceeds the appropriate relief necessary to prevent the governmental regulatory

effort from inordinately burdening the real property.
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The Act allows limited waivers of existing comprehensive plan and code requirements, but
only to the extent necessary to avoid an "inordinate burden” on the landowner, as defined in the

Act, which defines the terms “inordinate burden” and “inordinately burdened” to mean:

“an action ...[which] has directly restricted or limited the use of real property such
that the property owner is permanently unable to attain the reasonable,
investment-backed expectation for the existing use of the real property or a
vested right to a specific use of the real property with respect to the real property
as a whole, or that the property owner is left with existing or vested uses that are
unreasonable such that the property owner bears permanently a
disproportionate share of a burden imposed for the good of the public, which
in fairness should be borne by the public at large. “§70.001 (3) (e) (1), Fla. Stat.
(emphasis added)

The development rights the Settlement Agreement purports to grant Corkscrew exceed the
Harris Act’s protection of “vested rights” to “existing uses” §70.001(3) (a) and (b), Fla. Stat.

Even in consideration of “inordinate burden” standard notwithstanding judicial precedent
interpreting federal and Florida constitutional “property rights” protections and “takings” claims,
the “Agreement” and Stipulated Settlement Agreement exceed what the known precedent would
support as the minimal waiver of law to prevent an undue burden. The Harris Act’s definition of
“inordinate burden” is similar to case law interpreting the takings clause, which requires
compensation when regulation (1) prevents an owner from attaining her “reasonable, investment -

' (2) limits a vested right,> or (3) has such an adverse impact on the

backed expectation”,
landowner that “justness and fairness require the burden to be borne by the public at large.” Thus,

while the express legislative intent is to “provide more protection,” the statutory definitions and

! Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).

2 See Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992); also see Monroe County v.
Ambrose, 866 So. 2d 707 (Fla. 3d D.C.A. 2003) (the purchase of land is a subjective expectation
and not a vested right to develop property).

3 Penn Central, 438 U.S. at 124; see also First English Evangelical Lutheran Church of Glendale
v. County of Los Angeles, Cal., 482 U.S. 304, 319 (1987); Dolan v. City of Tigard, 512 US 374
(1994); Nollan et ux v. California Coastal Commission, 483 U.S. 825 (1987).
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decision factors track closely those used by courts under the “takings” clause. For this reason, the
Act is likely to be interpreted as granting rights not greatly in excess of those given by the
Constitution. Because the Act uses the same terms of art as federal takings case law to flesh out

the meaning of “inordinate burden”

Courts have rejected “takings” claims against regulations that have substantially reduced
the value of property. Susan Trevarthen, “Advising the Client Regarding Protection of Property
Rights: Harris Act and Inverse Condemnation Claims,” 78 Fla. Bar J.61, 61 (2004). See e.g.,
Linglev. Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005); Lucas v. South Carolina Coastal Council,
505 U.S. 1003 (1992), at 1019); Hodel v. Virginia Surface Mining and Reclamation Act, 452 U.S.
264 (1981; Lake Nacimiento Ranch Co. v. San Luis Obispo County, 830 F.2d 977 (9th Cir.1987);
Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992); Penn Central Transp. Co. v.
New York City, 438 U.S. 104 (1978)(in some cases regulations may result in a 95% loss without
justifying compensation as a taking); Hadacheck v. Sebastian, 239 U.S. 394 (1915) (reducing
property value by over 90%). In Palazzolo v. Rhode Island, 533 U.S. 606, 630-631, 121 S. Ct.
2448, 150 L.Ed.2d 592 (2001), the U.S. Supreme Court explained that, to prove a total regulatory
taking, a plaintiff must show that the challenged regulation leaves “the property ‘economically
idle’ ” and that the plaintiff retains no more than “a token interest.” The plaintiff in Palazzolo failed
to prove a total taking where an eighteen-acre property appraised for $3,150,000 had been limited

as a result of the challenged regulation to a value of $200,000. /d. at 616, 631, 121 S. Ct. 2448.

In Florida, leading cases are Graham v. Estuary Properties, Inc., 399 So.2d 1374 (Fla.
1981) (holding 75% reduction of value not a taking), Glisson v. Alachua County, 558 So.2d 1030
(Fla. 1st D.C.A. 1990), rev. den., 570 So.2d (Fla. 1990), and Lee County v. Morales, 557 So.2d

652, 655 (Fla. 2d D.C.A. 1990), rev. den., 564 So.2d 1086 (Fla. 1990) (which found a very

18



substantial reduction in property value based on a Lee County regulation was not a taking). A
Florida Keys case, of Beyer v. City of Marathon, 197 So0.3d 563 (Fla. 3" DCA 2016) and all
‘takings’ decisions, held that, absent extreme circumstances, any remaining reasonable economic
use of the property will preclude a ‘takings’ claim.

The Harris” Act entitles landowners to compensation only where they can prove that a
regulation “has inordinately burdened an existing use of real property or a vested right to a specific
use of real property....” §70.001 (2), Fla. Stat. An “inordinate” burden is required. Not just any
“burden” requires compensation or justifies relief int eh forma of the waiver of otherwise
applicable development standards. . Even given the undefined lower threshold for a property
rights violation under Florida’s Harris Act, the County and Corkscrew must demonstrate
that granting approval for less than a development of up to 10.000 dwelling units, 700,000
s.f. of commercial development, 240 hotels rooms and other uses would be an “inordinate
burden” upon Corkscrew. The code and comprehensive plan waivers granted by the Harris Act
must be “necessary” to avoid a violation. To go gratuitously beyond that would exceed the Harris
Act’s protection of “vested rights” to “existing uses” §70.001(3) (a) and (b), Fla. Stat.

A meritorious claim requires “the relief granted shall protect the public interest served by
the regulations at issue” and be the appropriate relief to prevent the governmental regulatory effort
from inordinately burdening the real property. The Joint Petitioners must show that the relief
granted by the “Agreement” and Stipulated Settlement” does not exceed what is “necessary” and

appropriate.
Conclusion

The Court must ensure that the Settlement Agreement is not a misuse of the Harris Act,

which allows a local government to agree to contravene its comprehensive plan and land
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development regulations only to the extent 1) necessary to resolve a bona fide claim and prevent
demonstrated violation of statutory property rights; and ii) that is limited to the property that is the
subject of the Harris Act claim; and iii) and that is narrowly limited to allow a waiver of the code

or comprehensive plan no greater than necessary to prevent the property rights violation.

In this regard, the case of Chisholm v City of Miami Beach, 830 So.2d 842 (Fla. 3rd DCA
2002) is relevant. In Chisolm, the court reversed a settlement of a Harris Act claim purporting to
approve a development project without meeting City Code requirements as “unjustified and
illegal”. A concurring opinion by Judge Schwartz noted that the trial judge in the case “rejected
an attempt by a hotel owner and the City of Miami Beach to grant totally unjustified and illegal
height variances through the device of a ‘sweetheart settlement’ of a spurious action by the hotel
owner against the City under the [Harris Act]. (citing Chisholm Properties South Beach, Inc. v.

City of Miami Beach, 8 Fla. L. Weekly Supp. 689 (Fla. 11th Cir. Ct. August 9, 2001).

WHEREFORE, Intervenors Jeffrey Kleeger and Kevin Hill respectfully request that the

Court enter an Order granting this Motion, as follows:

(a) allowing Kleeger and Hill to intervene as a party Respondent;

(b) providing that Kleeger and Hill have the ability to examine witnesses and assert legal
argument at the evidentiary hearing scheduled in this matter for Aug. 31, 2022; and

(c) granting such other relief as the Court considers just.

Respectfully submitted this 17th day of August, 2022.

By: s/ Richard Grosso
Richard Grosso, FBN 592978
richardgrosso1979@gmail.com
Grosso.Richard@yahoo.com
RICHARD GROSSO, P.A.
6919 West Broward Boulevard
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Mailbox 142
Plantation, Florida 33317
Telephone: (954) 801-5662

/s/Ralf Brookes

Ralf Brookes Attorney

Fla Bar No. 0778362

1217 E Cape Coral Parkway #107
Cape Coral, F1 33904

(239) 910-5464;

(866) 341-6086 fax

Email service:
Ralf(@RalfBrookesAttorney.com
RalfBrookes@gmail.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY a copy hereof has been filed electronically with the Clerk of Court
using the E — filing portal system which will send a notice of electronic filing on this 17th day of
August 2022 to the following counsel of record:

S. William Moore, Esq.

Moore, Bowman and Reese, P.A.
bmoore@mbrfirm.com
ksasse@mbrfirm.com
ksewell@mbrfirm.com

J. Bartlett, Esq.

jayb@blhtlaw.com

Jeffrey L. Hinds, Esq.
Jeffreyh@blhtlaw.com
kathrynd@blhtlaw.com

Bartlett, Loeb, Hinds and Thompson, PLLC

Michael D. Jacob, Esq.
mjacob@leegov.com

/s/ Richard Grosso

Richard Grosso, Esq.

Richard Grosso, P.A.

6919 W. Broward Blvd.

Mail Box 142

Plantation, FL 33317
Richardgrosso1979@gmail.com
grosso.richard@yahoo.com
954-801-5662

Ralf Brookes

Ralf Brookes Attorney

Fla Bar No. 0778362

1217 E Cape Coral Parkway #107
Cape Coral, F133904

(239) 910-5464;

(866) 341-6086 fax

Email service:
Ralf@RalfBrookesAttorney.com
RalfBrookes@gmail.com
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EXHIBIT A to MOTION/RESPONSE













































