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PROCEEDI NGS

THE COURT: We're here on the continuation of
the joint petition to create a settlenment. | have
Case No. 22-2743, Corkscrew Grove Limted vs. Kevin
H Il and Jeffrey Kl eeger, as intervenors.

Last tinme we were here, we had too small a
courtroom W're nowin a larger courtroom W've
al so had sone testinony. W were in the mddle of,
| think, the second w tness when we adjourned | ast
time. We have today schedul ed all day.

Last tinme | had not had the opportunity to
review that many of the docunents. | don't know if
| had been in trial or what. You know, this tine |
have, including, but not limted to, all the prior
transcripts of the other hearings, including the
| ast hearing before ne, not that |I retained it, but
| have read it. There's a lot of information to
unpack. |1'd just as soon head right into it.

| f anybody w shes to recap where we were and
put on the w tness, we can.

M. Moore?

MR. MOORE: Your Honor, Bill More for
Corkscrew Grove Limted. W had submtted to the
Court, and | think you indicated just now you read

it, the transcript of the prior hearing.
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THE COURT: | have.

MR MOORE: M reading of it, | just nentioned
to M. Gosso, on about Page 111 of the transcript,
we were just getting into the PowerPoi nt
presentation of M. DelLisi, which is Exhibit 29, and
he was begi nning his explanation about the concept
plan, and that's when we hit a break. So if | could
call M. Delisi.

THE COURT: You may.

And I'lIl remnd you, you're still under oath.

THE W TNESS:  Yes.

THE COURT: You nay proceed.

DANI EL DELI SI ,
a wtness, after previously being duly sworn, upon his
oath, testified as foll ows:
DI RECT EXAM NATI ON CONTI NUED

BY MR MOORE

Q M. DeLisi, would you check your mc to see
iIf it sounds like it --

A | think it's hot,

Q Hot mc, so be careful

Wul d you state your name, again, for the

record, please.

A Dani el Deli si .

Q M. DeLisi, when we |left off on August
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31st -- | sent you a copy of the transcript -- |

bel i eve we were di scussi ng your Power Poi nt
presentation that you made, or at |east portions of
it, in prior public hearings on this issue.

And ny reading of the transcript indicates
that we were beginning to discuss the concept plan,
whi ch is on the PowerPoint, Exhibit 29, in the Court's
bookl et, Page 4. Do you have that in front of you?

A | do.

Q Al right. So would you just do a brief
recap, please, of that concept plan and the
significance of that toward the concept, the
settl enment agreenent, and how the concept plan
interplays with that?

A Yeah. So one of the key aspects of the
settlenent agreenent is that attached to the
settlenent agreenent are all of the elenents that you
typically get with a Lee County Pl anned Devel opnent
approval .

So within that planned devel opnent approval,
you have a master concept plan, a schedul e of uses,
schedul e of deviations. You'll have your property
devel opnent regulations. So it's the exact sane
docunment as a pl anned devel opnent, and as part of that

I's the concept plan.
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And so the concept plan for this property,

you'll note sonme mmjor characteristics of it, one of
whi ch is the connecting road from State Road 82 al
the way down to Corkscrew Road through the project.

The other thing you will notice, all of the
green area, that is the environnmental preservation and
restoration area. That's the 3,287 acres that |
believe | spoke about |ast tine.

| do want to note that within the tan areas,
those are the devel opnent areas, but within that, you
still have open space, and you still have water
quality features and water storage features.

Soit's not all wall-to-wall devel opnent.
It's a mx of devel opnent, |akes, open space areas.
And so in total, you have slightly over 4,000 acres of
open space in the entire devel opnent.

Q Al right, sir. If you wll continue and
just go through page by page as they cone up in the
Power Poi nt, Exhibit 29, and explain the key el enents
of the proposed plan and then how it relates to the
| and use regul ations of Lee County.

A Certainly. So one other aspect of a planned
devel opnent approval that's really key and one reason
why pl anned devel opnents are unique and inportant in

the context of zoning is you can condition a planned
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devel opnent based upon inpacts of a project, and so --

and needs of the area.

And so this, again, is no different than any
ot her planned devel opnent in terns of its structure,
and so we have a series of devel opnment conditions that
go along with the concept plan, the schedul e of uses,
t he property devel opnent regul ati ons.

And so within those devel opnent conditions,
the first one, Condition 1-C, is the restoration for
phasing plan. And this, of course, is a key el enent
to the entire devel opnent and the negotiation that --
bet ween the property owner and the county. And what
It does is it provides the franmework for devel opnent
to happen concurrent with conservation and restoration
uses.

So the general requirenent is 50 percent of
t he devel opnent area is going to be restoration or
conservation, but the key thing about Condition 1-Cis
that it's phased concurrent with each devel opnent
or der.

So each devel opnent order has to provide a
proportionate anmount of the total conservation area,
and it's also key to the nunber of units that you're
proposing so that you can never get ahead on the

nunber of units proportionate to the overal
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conservation area, and you can never get ahead on the

amount of |and area of devel opnment proportionate to
t he preservati on.

Q Vell, the total restoration area, and | think
you just testified it was 3,287 acres, not counting
t he open space, wouldn't that have occurred anyway
under the existing conditions?

MR GROSSO.  Leadi ng question, Your Honor.

Obj ecti on.

THE COURT: Sustained. Wuld you rephrase it?
BY MR MOORE:

Q Under the existing conditions, what is the
situation with regard to preservation of that anount
of conservation |and?

A There is no requirenent for preservation of
30 -- 3,287 acres. So the only way you get to this
restoration plan is through this devel opnent proposal.

Q Now, your Sheet 5 on Exhibit 29 indicates
there's a perpetual maintenance responsibility. WII
you just detail that a little bit nore, please.

A Yeah. So in Florida, you can't just restore
| and and hope that it stays restored. W have
I nvasi ve exotics, nelaleuca, and such. So you have to
consistently nmaintain land to make sure it stays in a

natural state just because of all of those invasives
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t hat we have i ntroduced over tine.

Q And how long is that preservation or that
mai nt enance responsibility for, how many years?

A I n perpetuity.

Q So who pays for that? Does the county pay
for that?

A No. That's paid for by the honeowners
associ ation or community devel opnent district.

What ever entity is overseeing the property noving
f orward

Q Al right. Go to your next page, please, and
slide, Page 6.

A So fromhere |'ve been listing out additional
conditions of the agreenment. And, again, these are --
all of these conditions on Page 6 and noving on to
Page 7 or all but one, rather, are identical to
conditions or nearly identical to conditions of past
envi ronnent al enhancenent and preservation overl ay
conmmuni ti es.

So there's no magic, not a |ot of thinking
that needed to go in because the framework has al ready
been created through prior devel opnents al ong
Cor kscrew Road.

So Condition 4 requires a human wildlife

coexistent plan. Condition 5 outlines the open space
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requi renments, the slightly over 4,000 acres that are

bei ng provided. Condition 7 mrrors conditions of
past environnmental enhancement preservation overlay
comunities, and let nme throwin also the FFD

settl enment agreenent that was the result of a simlar
Bert Harris action and negoti ated agreenment. Sane
thing with Condition 10. Condition 12 tal ks about
proportionate share paynent. That --

Q What does that nean?

A That is -- it's a requirenent to pay a sum of
nmoney per unit for -- to offset transportation inpacts
over and above inpact fees. So really it's directed
specifically towards the w deni ng of Corkscrew Road
and i nprovenents al ong Corkscrew Road.

Condition 14 deals with and requires an
enhanced | ake managenent plan, and this has to do with
water quality. So making sure that water quality is
mai ntai ned or inproved in the area, and that's dealing
wth nutrients and long-termnonitoring as well .

Q And who does the water quality nonitoring?

A VWell, so it would be, again, the CDD or the
devel oper. \Woever nmanages the property noving
forward

Q And they report their results to the county?

A Yes. You have to send those to the county.
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Q Ckay. (Go ahead.

A Conditions 15 and 16 require central
irrigation systens and the elimnation of septic or
the potential for any future septic and existing and
future wells on the -- on the property for potable
wat er .

And that's key because, you know, the whole
pur pose of the Density Reduction/ G oundwater Resource
Is to elimnate the inpacts to the aquifers and the
county water resources. And so having a requirenent
to hook up to central water and central sewer really
noves forward -- noves the intent of the DR/ GR forward
and i npl enents that.

Condition 18 requires that prior to any
devel opnent activities or devel opment permt, we call
It the local devel opnent order, which is the permt
for all the horizontal construction, so before you get
out there and turn dirt, you get the authorization to
do that, you have to conduct an integrated groundwater
and surface water hydrol ogic nodel, and you need to
denonstrate that you're not going to have any negative
I npacts on ground or surface waters in the area. |It's
a very extensive analysis that needs to be conducted,

but, again, that's a condition of noving forward.

Q You have the -- do you have the book in front
Fort Myers Court Reporting
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of you?

A Yeah.

Q Let me ask you to ook at Exhibit 22, a
docunment entitled, Prospects for Southeast Lee County
by Dover-Kohl, K-O HL.

A | see that.

Q Let ne ask you to | ook at Page 4. It's 4.11,
| believe. What is -- do you see the floway
restoration strategy there?

A s it the -- okay.

Q Yeah, the bottomright-hand corner of the
page nunber, | think.

A Yes, | see that.

Q Al'l right. Wat are those aerials, and then
t he superinposed arrows, what do they represent?

A The direction of flow.

Q And the flow of...

A O -- sorry. The direction of flow of water.

Q Ckay. And whereabouts is the subject
property?

A So the subject property is on the far right
of each of these two images. So that would be the far
east. So just -- just west of the eastern north/south
l'i ne.

Q Al right. And is the historic fl oway

Fort Myers Court Reportin
FMCR Y il

scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 16
i ndi cated t here?

A It is. |t goes across the subject property.

Q And under the current conditions, is the
historic fl oway accel erated, the sane, or inpeded?

A Wll, it's accelerated. So in an
agricultural condition, you have -- you have a ditch
and di ke system So you have to actively control and
manage the water as it goes through your property, and
t hen you have point discharges at the south side. So
it's not at all a natural condition. You fluctuate
water -- water table levels just below the surface.
There's a | ot of punping invol ved.

And so, you know, when you mani pul ate the
groundwat er, oftentinmes you can have hi gher discharges
at the wong tinme of the year, or you can hold back
wat er sonetinmes when -- when the natural environnent
south of this needs it, based on what you need for the
agricultural operation that's going on. So there's no
fl owmay going through the site.

Q Then, if you would, just generally conpare
that existing condition situation with the conditions
that you' ve been tal king about under the settl enent
agr eenent .

A So -- okay. | nean, so just on a broader

scale, let ne just say that the beauty of this
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property extending from State Road 82 all the way down

to roughly two mles south of Corkscrew Road, you get
from Lehi gh Acres to the Corkscrew Swanp Sanctuary or
CREW which we tal ked about last time, all of that
natural environnental area, and you have the ability
to, one, when you renove the agriculture, you no

| onger -- you cease all the punping activity that goes
on. So you get a rebound in the groundwater |evels.
That's the first thing. But you have the ability to
control and manage the surface waters that cone across
the property to neet the needs of the environnent,
both in the restoration areas on the property.

But, again, the beauty of connecting all the
way south to CREWis you have the ability to provide
wat er when they need water, store it on site, provide
wat er when they need water, and redirect sonme of those
flows from Lehi gh Acres.

So you just have a lot of -- a lot of options
and opportunities in not only restoring the
envi ronnent on site, but enhancing the environnment off
site on the adjacent property to the south.

Q And you indicated that wells and septic
t anks, which are the current condition, would be
elimnated al so under the settlenent proposal?

A Yes. Wells and septic tanks are elim nated.
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Q Does that have a positive or a negative

effect on the environnent?

A It has a positive effect. You know, the
wells that are on the property now and the magnitude
of the punping operations for agriculture have a very
clear and distinct inpact on the groundwater |evels.
| mean, those were -- it's approximately 10 mllion
gallons a day. And we're | ooking at, when that's al
said and done, roughly about in the order of 3 mllion
gallons a day, if | renenber correctly. But it's a
dramatic drop in the anbunt of water being punped from
t he groundwater on the site.

Q Al right. Go ahead, please, and conti nue.
| think you' re probably on Slide 8 right now of your
Power Poi nt .

A Vll, | do want to nmention Condition 25.
That's a condition that was --

Q Sur e.

A -- that was added that's specific to this
case with the goal of trying to address a |ocalized
flooding issue. So in Wldcat Run -- in Wl dcat Farns
there are, just to our east, there's currently
fl oodi ng problens that occur fairly regularly.

One condition placed in this settlenent

agreenent is that we would alleviate that flooding by
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accepting that water flow on, onto this property. W

woul d store it. So it's a direct public benefit.

Q What about the consistency with the Lee Pl an
as i1 ndicated on Page 8 of your slide?

A So based on followi ng the framework of the
Envi ronnment al Enhancenent & Preservation Overlay, we
have presented and agree with staff that we are
consistent wth Policy 1.4.5.1, which is the Density
Reduct i on/ G oundwat er Resource area, as well as Policy
1.4.5. 2.

W are also consistent with Policy 1.5.1 and
Policy 33.1.7, which requires the nodeling of surface
and groundwat ers.

W al so neet nearly every criteria in the
Envi ronnment al Enhancenent & Preservation Overlay, so,
you know, | would say every criteria that's really
applicable to this property. So all of the
substantive criteria in there, we have -- we have
followed, and that's set up the framework for how this
settl ement agreenent was able to occur.

Q Now, under the situation -- litigation
situation after the Court ruled a declaratory judgnent
agai nst Lee County and Corkscrew Road litigation, is
It your understanding as a |and planner, |'m not

asking for legal opinion, but with regard to the |and
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use plans that were to be followed with regard to the

m ni ng application, would they be under the current
proposal s under current |land use law, or would they be

under the prior one?

A You' re asking about the m ning?

Q Yes.

A So if the settlenent agreenent doesn't nove
forward -- and | assune that's what you're asking.

A Then, the property would go back to m ning.
And ny reading of the judge's ruling is that we would
sit domn with staff, and we would | ook at conditions
of m ning based on approvals fromprior to 2007.

So it's not just the mning plan that was
proposed before. In that, we had | ooked at a | ot of
different options for providing public benefits or
t hings that you would have never done in 2007 or
prior, and were just nonexistent in any of those -- in
any of those zoning resolutions. But it would be
based on the conditions that were -- that were inposed
at that point in tine.

Q Now, your conclusions with regard to
consi stency with the Lee Plan, how do they conpare
wi th the concl usions reached by the independent

heari ng exam ner in her recommendation?
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MR. MOORE: Your Honor, that's Exhibit 15 in

our bookl et.

THE WTNESS: Well, they agree. The hearing
exam ner agreed with the findings of consistency and
overall with the -- with the settlenent agreenent.
That's all further outlined.

BY MR MOORE:

Q Woul d you continue describing your
concl usi ons on Page 9 of the Power Point?

A Yeah. So fromhere we | ooked at all of the
policies in the Lee Plan that were being contravened
by the settlenment agreenment, and not just what was
bei ng contravened, but what we were doing within the
settlement agreenment to go the next step and protect
the public interest.

And so the first policy is Policy 33.2.4.1,
and that policy states that to utilize the overlay,
you need to be located on Map 2-D in the future |and
use map series and conprehensive plan, and you need to
be within a certain geographical area. And in our
case, that's -- you need to be west of Inperial Marsh
Preserve, which is that preserve that just runs al ong
the west side of our property boundary.

So just starting out wwth Map 2-D, there's

no -- there's not a |lot of neaning in that

Fort Myers Court Reporting

F MCK scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 22
requirenent. No one is placed on Map 2-D w t hout

petitioning to be placed on Map 2-D. So it's just a
requi rement that you would then need to go through a
conpr ehensi ve pl an amendnment process to utilize the
criteria of the overlay. It's not really a
substantive issue.

So in other words, no one | ooked at Lee
County and said, okay, these properties should be in
the overlay. So we would be, in effect, placed on Map
2-D through this process. But we're not within the
current geographic area that the Environnental
Enhancenent & Preservation Overlay was mapped out for
because we're just on the east side of Inperial Marsh
Preserve.

The key thing about this, though, is, again,
when that was created, there's no substantive
di fference between one side of Inperial Marsh Preserve
and the other side of Inperial Marsh Preserve. It's
all targeted acquisition areas. This property was a
targeted acquisition area in the Dover-Kohl study that
led to all of this.

Q Let ne interrupt you there. Wen you say

targeted acquisition, let ne refer you to, | believe,
it's Exhibit 24 in our booklet, and |I have an

enl argenent of that.
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What is this map, if you know, and how does

It relate to your testinony about targeted acquisition
or priority to restoration areas?

A So that is one of the maps in the future |and
use map series, and these were areas that were
identified in the Dover-Kohl study as being targeted
for future acquisition, and it stemred fromthe study
that | tal ked about -- | think I tal ked about [ ast
time with Kevin Erwin, who did the basic
environnental, you know, he had three tiers in which
he | ooked at the environnental benefit, if you wll,
of restoration.

Q Now, what do the colors represent? And you
have a | aser pointer there. Careful wth that.

A Yeah.

Q Wiere is the subject property, and what do
t hose col ors represent?

A Ckay. So there are Tier 1 -- it goes Tier 1
through Tier 7 on the highest priority to | owest
priority of acquisition. The subject property is
right here, this dark brown, this pink, and then this
yel | ow sh col or, so...

Q So they were designated by the county on a
| and use map in the conprehensive plan; is that

correct?
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A That's correct.
Q And they were designated for what?
A Tar get ed. .
Q Priority restoration strategy?
A Yeah. Yes, that's correct. So, but this
canme later. These were -- 33.2.2 and 33.2.3 refer
to -- refer back to the Environnental Enhancenent &

Preservation Overl ay.

Q So how was the public interest protected?

A So there aren't a lot of properties in the
DRIGR that are part of this priority restoration area.
You know, this property has been acquired. There's --
right here is the FFD property that was part of a
prior settlenent agreenent.

Q And just for the record, when you say right
here, so that the court reporter can pick it up, you
mean south of the Corkscrew Road or..

A Yeah, ny apol ogies. South of Corkscrew Road.
This right -- this black |ine is Corkscrew Road. This
black line is Alico. So on the south side of
Corkscrew Road is the FFD settlenment property. That
went through a simlar process as this and is now

nmoving forward with a restoration and devel opnent

pl an.
On the north side of Corkscrew Road, these
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two properties, one is The Place and one is Verdana

Village. Those are also noving forward as

Envi ronnment al Enhancenent & Preservation Overl ay
communities. And this -- well, a lot of this gray
area is the Troyer Mne. |It's an approved mne. So
there's really very little priority restoration or
targeted acquisition areas left.

Q Al right. So the public interest is
protected in, according to your exhibit on Page 9,
with 1.4.5, and the other policy that you nentioned
32. -- 33.2.4.1, and the public interest is protected.
Just sunmarize that, will you, please.

A So on the bottomof the slide, | quote from
the hearing exam ner's report on Page 5. She
concl udes that the property possesses the
characteristics and potential to provide significant
regi onal hydrological and wildlife connections. These
connections woul d i nprove, preserve, and restore
regi onal surface and groundwater resources and
I ndi genous wildlife habitats.

Q Go ahead to Page 10.

A So Policy 33.2.4.2 requires on approval --
requi res approval as a planned devel opnent. As |
stated before, so we're not in the planned devel opnent

process. So this is a policy we're contraveni ng or
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that's being contravened by the settl enent agreenent.

But you get the sane docunent at the end of the day.
The sanme exact docunent that you would have in a

pl anned devel opnent, you would have as part of this
settlenment agreenent. And, in fact, alnobst identical
conditions to prior Environnental Enhancenment &
Preservation Overlay communities are reflected in this
docunent .

So the sanme physical docunent with the sane
devel opnent conditions that protect public health,
safety, and welfare are all part of this settlenent
agreenent .

You know, the other aspect of the planned
devel opnent process that -- that people talk about is
the, | guess, the public involvenent in that process.
In this process, there was a ot of public outreach
that was conducted. O course, we had the hearing
exam ner hearing where anyone can conme. They can
provide testinony or public comment. There was no
time limt on that conmrent at the hearing exam ner
hear i ng.

W had two hearings before the Board of
County Comm ssioners. The devel oper Caneratta did a
mailing to property owners. The sane mailing that you

woul d get in the planned devel opnment process. So we
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tracked both the public aspects of the planned

devel opnent and the substantive docunented aspects of
t he planned devel opnent in this settlenent agreenent.

Q Your slide nentions a date of My 30th.
Woul d you defer to the record and to the Kingston
devel oper with regard to the date, whether it was the
30th or 31st?

A Yes, | would defer to that.

Q Ckay. Al right. Next sheet, please.

Page 11.

A Yes. So Policy 33.2.4.2(e) requires a
recordi ng of the conservation easenent for 55 percent
of the property. Wth this settlenent agreenent,
we' re proposing 50 percent of the project devel opnent
property for a total of 3,287 acres. So there's a
di fference there.

The bottomline, | think, with this is both
the onsite restoration activities are very key, but
It's also how you can affect the offsite conservation
properties that are adjacent to this property. Both
of those are very inportant.

So the sheer size of 3,287 acres is greater
t han any Environnental Enhancenent & Preservation
Overlay comunity that's cone in the past. So none of

t hem have had the ability or the opportunity to
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provi de not nmuch contiguous environnental area, but

also as we were tal king about before, the connection
from Lehigh Acres to the CREWI ands on the south side
of the property allows the ability to wthin those
conservation areas and within the property water
managenent systemto enhance the offsite preservation
in a way that -- that prior devel opnents have not been
able to achieve or just haven't been locationally
situated to achieve.

Q Vel |, under the existing | and use plan, what
Is the low density ratio that's permtted under the
existing land use plan in that area for residential?

A Under the Density Reduction/ G oundwat er

Resour ce?

A One unit per 10 acres.

Q | f that were devel oped according to the
exi sting plans, then, all this land individually,
woul d this 3,287 acres of contiguous preservation
restoration be possible?

A No.

Q And | think you also referred to a concl usion
by the hearing exam ner --

MR. MOORE: Which, Your Honor, | believe is
Exhi bit 15, Pages 6 and 7.
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BY MR MOORE

Q -- regarding the size of the preservation
area and the size of the properties involved. Do you
agree with her conclusion on that?

A | do, yes.

Q Al right. Go ahead with the contravened
| and use policies on Page 12, please.

A Policy 33.2.4.2(i) requires the elimnation
of agriculture at the tinme of first devel opnent order.
In this settlenment agreenent, the agriculture will not
be renoved at the tine of first devel opnent order, but
w |l be renoved in phases.

That's inportant because this is one of those
uni nt ended consequences when you're | ooking at smaller
properties. So for a smaller property, if you're able
to do a single-phase restoration and devel opnent, say,
a thousand acres, 1200 acres, it's possible to do
that. If you're only -- if you' re devel opi ng just
| ess than a thousand acres and restoring |l ess than a
t housand acres, you could do that in one phase.

6700 acres is a total different aninmal,
different ball gane. You can't develop all in one
phase. So if you renoved agriculture at the tine of
the first phase, you have all sorts of problens that

woul d |ikely arise; soil erosion, exotic infestation.
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Al of the things that we tal ked about w th nmanagi ng

| and, you would no |onger be -- have control over.

Rermoving agriculture and just |eaving the
| and fallow and barren is not hel pful for anyone,

i ncl udi ng the environment and the surroundi ng
properties. So having a phased approach is really
| mportant.

Now, in doing that, the county's concern and
the county's goal was to nmake sure that each
I ndi vi dual phase had a significant water quality and
water quantity benefit. And so what they had asked
that CCLP and Caneratta and their consultants conme up
wth was a per phase | ook at what the water quality
benefits woul d be when you renove agriculture and
preserve |and and develop |l and with each phase, what
the water quality benefits would be and what the water
supply benefits woul d be.

And so that analysis was done, and it was
part of this presentation, which is on the next couple
of pages. But these are very significant reductions
in water withdrawal fromthe surficial aquifers.

Q You're referring to Page 13?
A Page 13, that's correct.
Q Are these your calculations as a | and

pl anner, or did you receive themfroma geol ogy or
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hydrol ogy firnf
A They were done by a hydrogeol ogi st.
Q Go ahead.
A So we see in total, we can just | ook at the

totals for a nonent, and then if you | ook at the far
ri ght-hand columm, that's the per phase reduction in
water withdrawal fromthe aquifer. You see a 77
percent total reduction in projected water w thdrawal.
And this is in a total estinmated of 9.9 mllion
gal l ons a day.

You know, just to kind of put this in
perspective, 9.9 mllion gallons a day is a water
plant for a decent size city. 9.9 mllion gallons a
day is just a trenendous anount of water.

Q And that's the reduction of drawdown of
water; is that correct?

A That's the reduction, yeah, yeah. So, and
| et nme just add another note just with ny water
background. 6.1 mllion gallons a day is fromthe
sandstone aquifer, which is being entirety elim nated.
The sandstone aquifer is a depleted aquifer, and
that's an area where we have a need to limt
w thdrawal s. And so having that anount of water kept
wthin the aquifer is of trenmendous public benefit.

So you can | ook at per phase. |[|f you | ook at
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Phase 1, you see a 78 percent reduction. But all of

those run in the range of sone reduction that |eads
you to the average or the overall, it's not an
average, it's an overall of 77 percent of a reduction.
Q And that's assum ng that the agricultural use
I's renoved and replaced with the devel opnent proposed?
A Vel |, the devel opnent and conservation and
restoration.
Q Ckay.
A So we al so see water quality benefits.

Again, if you ook at the last two colums on the

right.
Q You on Page 147
A Yes.
Q Ckay.

A On Page 14, the last two colums on the
right, one is the reduction in nitrogen percentage and
the next one is the reduction in phosphorus
per cent age.

Q What causes that?

A What causes?

Q What causes the reduction?

A Both the renmoval of agriculture, that's a big
part of it, and then also the -- well, two things.

There's the restoration property, and then even the
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devel opnent property needs to provide water quality

within to make sure that the devel opnent itself is not
contributing to water quality concerns.

So the state has a -- has a net reduction
pol i cy when you do an environnental resource permt
that requires that you can't increase any nutrient
| oadi ng when you're -- when you're designing your
storm wat er system

Q In general, if you know, what's the problens
as you see as a land planner with the nutrient flow or
having it increased or remain the sane?

A What's the problemwth it?

Q What's the negative result, if any?

A Yeah, so, | nean, algal bloons. | nean, when

you hear about all these algal bloons in the

Cal oosahat chee Estuary. It's due to phosphorus and
nitrogen, and those are the two nutrients of -- of the
nost concern. It also leads to exotic infestation.

| f you have too many nutrients, it's a different type
of ecol ogical systemthat grows up clinbing on to
t hose nutrients.

So it's -- it's a significant problem and
iIt's one -- it's the reason why the state | ooks at
these two particular nutrients in its analysis of

storm wat er systens.
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Q So woul d those benefits accrue to the | ands

to the south of the southern end of the water flow?

A Yeah, those are very inportant benefits to
CREW because these properties have been providing the
seed source for those exotics that have been grow ng
in the northern areas of the Corkscrew Swanp
Sanctuary. Audubon has done studies on this, but it's
t hat point discharge conbined with the nutrients in
the water that causes the exotic infestation that's
goi ng on there.

Q Al right. Continue, if you wll, on the
contravene |and plan policies.

A So Policy 33.2.4.3(c) limts density based on
tier priority acquisition. And those were the tiers
that we were just tal king about before on the future
| and use maps series. The settlenment agreenment allows
for one and a half units per acre.

When we | ooked back at why the density was
corresponded with the tier priority acquisition area,
it was done to phase devel opnent over tine, to
coordinate the developnment. |[|f you | ook back at the
staff report itself, it says it was done to coordinate
devel opnent timng with neeting the conservation goal s
of the county.

So as part of this process, we had to | ook at
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infrastructure, and that's what the crop share is for,

that's what the north/south connection road is for,
putting the infrastructure in place so that it is
there at the tinme of devel opnent.

But, again, there's an overarching strategic
benefit to this property, as | keep repeating, going
fromLehigh Acres all the way to CREW Havi ng t hat
one contiguous area, we're able to manage the system
t hat provides larger regional benefits that -- that
really no other property has been able to provide.

Q Al right. Go to Page 16 of your slide then
and conti nue.

A Policies 33.2.4.4(d) and 33.2.5, they both
limt commercial devel opnent in the southeast Lee
County area to 300,000 square feet. Now, the
sout heast Lee County area is -- is that whole area on
the south side of 82, all the way down to south of
Corkscrew Road. It's a big planning comunity within
the Lee Pl an.

The 300 -- and it's conprised nostly of
Densi ty Reduction/ G oundwat er Resource as a future
| and use category. The 300,000 square feet was put in
pl ace based on the anobunt of growth that was projected
al ong the Corkscrew Road corridor.

Since that time, both FFD has gone through
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with the settlenent agreenment. That's an additi onal

5200 units, but when you project an extra 10, 000
units, that 300,000 square feet is no |onger
applicable to neet the needs of the residential
popul ati on.

And the goal here is you don't want all your
traffic going west to get basic nei ghborhood
commercial services. You want them-- you want to
| ocate commercial as close as possible to where people
live. That dimnishes the overall trips that get put
on the overall road network because people have to
drive a shorter distance to get -- to neet their
commerci al needs. So you want to have conmerci al
| ocat ed cl ose.

In this area, nost of that comercial is
| ocated on State Road 82. 500,000 square feet of
that. So the vast mpjority of that comrercial is
close to State Road 82, not down on Corkscrew Road.
And that provides a secondary benefit because Lehi gh
Acres has |ong been known to not have sufficient
conmmerci al area.

So that -- that's the -- that's the problem
we're trying to avoid is all of the people from Lehigh
Acres needing to drive west for nost of their

comercial needs. W want to keep that popul ation as
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cl ose as possible to their comercial needs. And

providing this both serves the devel opnent that wl|l
be put in, but it also serves a |larger public benefit
of Lehi gh Acres.

Q The Lehigh Acres problem as you put it,
exi sted prior to the settlenent agreenent, right?

A The Lehi gh Acres probl em has been one the
county has been trying to solve for decades, yes.

Q Go to Page 17, please.

A 17, then, Policy 33.2.4.4(e) limts
commer ci al devel opment to nei ghborhood | evel s of
comercial. |In the Lee Plan, neighborhood | evels of
commerci al are defined as 100,000 square feet or |ess,
and the intent of that is to not provide regional
attractors. The reason that this is here is really to
limt the types of uses so that you don't have -- so
you don't have | arge uses |ocated near the well field.
You still want those nei ghborhood uses in proximty to
well field concerns with potential water quality
| Ssues.

Two things | note about that is nost of those
uses that would be regional attractors or all, if |
remenber correctly, are not part of the schedul e of
uses. So it's not -- it's not a use issue. The

second is there aren't any wells in this area. So
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It's really not an applicable issue for us here.

Q You mean public water supply wells?

A Yeah, public water supply wells.

The third aspect of this that | think is
really inportant is, again, as | said before, the vast
majority of the commercial is up towards Lehigh Acres
where you need to have a | arger amount of retail use.
So even though we contravene that, that policy,
there's a larger public benefit that we're trying to
address in contravening that policy.

Q Page 18.

A Page 18 was just a summary of the hearing
exam ner's conclusions. The hearing exam ner agreed
wth us and...

Q You don't need to summarize it. It is set
out here, and, of course, the Court has that fully as
an exhibit.

But, generally, is it your opinion that the
settlenment as proposed is consistent wwth the Lee Pl an
policies and al so consistent wth the hearing exam ner
recommendati on?

A It is.

Q And of the contravened policies, the public
interest is still served by the settlenent agreenent;

is that correct?
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A It is, yes.

Q And then Page 19 is a summary. |s there
anything on that that you think is significant to
point out to the Court that we have not discussed?

A Not hi ng that we have not discussed.

Q So what is your conclusion, then, wth regard
to the public benefits that you' ve outlined? |If there
were no settlenment and the properties affected were
devel oped as proposed under the current conprehensive
plan for non-mning uses, what's the conparison?

A It's a dramatic difference. So under the
exi sting conprehensive plan, you could devel op simlar
to Wldcat Farnms developed. | nean, it's -- you just
| ook to your east, there aren't these | arge contiguous
conservation and restoration areas. There aren't
water quality benefits. You would still have
uncontrol |l ed discharge into the Corkscrew Swanp
Sanctuary and the CREWI| ands to the south. You
woul dn't have the ability to create a flow path from
Lehigh Acres all the way down to CREWthat hel ps
alleviate flooding in the Cal oosahat chee wat er shed.

So there's just a -- and you wouldn't get the
water quality treatnment that we're placing in both
Wwth -- within the devel opnent pods and then w thin

the restoration areas.
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So none of the benefits that the county is

trying to achieve with restoring I and you woul d be
able to get under the current Lee Pl an.

Q Under the current Lee Plan, could the
property that's subject to the settl enment agreenent

south of Corkscrew Road be m ned?

A It coul d.
Q It coul d?
A Yes. It's one of -- mning is one of the

uses specifically allowed for in the Density
Reduct i on/ G oundwat er Resource ar ea.

Q Could all of these benefits that you' ve
outlined for the Court at the last hearing and then
today, could they have been achieved -- or would they
be achi eved without the addition of this southern
parcel to the overall settlenent agreenent, and by
sout hern parcel, | nean south of Corkscrew Road?

A The sout hern parcel is key because, as |
said, it provides that connection to CREW So it's
not just the southern parcel, it's the parcel on the
north side of Corkscrew Road.

So the mning application extended to --
south to a mle north of Corkscrew Road. So trying to
figure out how you control the discharges then going

into CREWfromthe area mle north of Corkscrew Road
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all the way to that 2,000-plus acres south of

Corkscrew Road, you just can't do it. There's too
much intervening |and, too nuch active agriculture or
ot her potential future uses.
There's -- it seens to negate the point of
providing water quality if the intervening |land use is
agriculture, and you're just putting that water --
t hat cl eaner water back into an ag ditch that woul d
flow and do a point discharge into an environmnent al
land. It defeats the purpose, or negates sone of the
pur pose, rather.
MR MOORE: Al right. Your Honor, can | take
a second and consult wth counsel ?

THE COURT: Absol utely.

MR MOORE: Your Honor, that's all we have for
M. Delisi.

| don't knowif M. Bartlett or M. G 0Sso

have any questi ons.

MR. BARTLETT: None, Your Honor.

MR, GROSSO  Your Honor, | do. Could I have

five mnutes?

THE COURT: Sure.

MR GROSSO May |, please?

THE COURT: Brief recess.

MR GROSSO.  Thank you, Your Honor.
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(Recess taken from10:12 a.m to 10:20 a.m)

CROSS- EXAM NATI ON
BY MR GRCSSO

Q Good norning, M. DeLisi. So when we conpare
t he anmount of residential devel opnent that the
settl enment agreenment would authorize to what the
amount of residential devel opnent that coul d be
happeni ng under the current conprehensive plan rules,
the difference is a 15 tines increase in residential
density; is that right?

A G ve or take, yes.

Q Wre you involved in the appraisal process at
all?

A | was not.

Q In general, a planner such as yourself would
understand that one of the purposes of the current
conprehensive plan limts on devel opment in the DRIGR
is to protect wildlife fromthe inpacts of urban
devel opnent, correct?

A That's one of them yes.

Q And the natural areas, Corkscrew Swanp, the
other natural areas that are in the vicinity of this
project, they're considered part of the western

Ever gl ades ecosystem right?

A Vell, | don't know if they're defined as the
Fort Myers Court Reporting
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western Evergl ades, honestly, but they are an

| nportant ecosystem on the west coast.

Q And these areas are known habitat for the
FI ori da panther, correct?

A That's correct.

Q And it's one of the nost critically
endangered species in this country, right?

A Yes. And I'll note that panther habitat
areas, | nean, stretches throughout eastern Lee
County. It's not just CREWor the DR GR

Q But it is a basic understanding of Florida
pant her science that they do not have enough | and
avail able to themright now to sustain thenselves in
perpetuity, correct?

A So I"'mnot sure. Look, I"'mnot a wildlife
biologist. I'mnot sure | agree with that. | know
t he popul ations are up. There's a |ot of science
that's out there that tal ks about panther nortality
based on other panthers, but |I'mnot an expert in
pant hers.

Q There's no excess of panther habitat
avail able in southwest Florida, is there?

A That's not sonmething that | would be able to
answer. Certainly it's sonething | m ght debate, but

"' mnot an expert in that.
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Q Pant hers are very shy of human activity,
right?
A | can't answer whether -- what their

reactions are.

Q Ckay. So then, to be clear, you're not the
person who's been able to explain to the judge that
t he devel opnent allowed by the settlenent agreenent is
conpatible with the continued existence of Florida
panther. That's not within your area of expertise?

A No. | will say that 10-acre |ots spread out
IS not going to be a pro-panther |andscape type of use
either. | think that was the conparison.

Q One of the things that panther and ot her
wldlife don't like is a lot of noise from human
activity, right?

A Again, | can't comment on what panthers |ike
or don't I|ike.

Q Ckay. |s there anything about the current
Lee County Conprehensive Plan restrictions on
devel opnent on this property that are, you know,
arbitrary, just don't nake any sense?

A You nean the one unit per 10 acres or...

Q Yeah, start with that. That's a valid --
there are valid planning reasons for that restriction,

right?
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A So, in ny opinion, no. | don't think so.

That was put in place based on a settlenent agreenent
back in 1989. A |ot has happened since 1989.

Q But that's the current conprehensive plan
that, as you and | speak, is deenmed in conpliance with
Florida's planning |law, correct?

A It is, yes.

Q When Judge Fuller ordered the county to
consi der a rezoning application under the 2007 rul es,
were you involved in that process then?

A | was.

Ckay. And has the county nade a decision on
what coul d be allowed under the 2007 rules as Judge
Ful | er ordered?

A Wll, currently that's -- that case, as |
understand it, is on hold pending the outconme of this
settlenent, so we're waiting.

Q Ckay. So as we're sitting here today, that
process that Judge Fuller ordered of the applicant
appl yi ng under the 2007 rules, then the county naking
a decision on that application based on reasonabl e
conditions, that has never happened, right?

A So Judge Fuller had three rulings. One was
in, | think, 2010, and then two were -- actually,

there were two from back then, and then there were
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rulings nore recently, the |atest of which requires us

to sit down with the county and conme up with
conditions for approval of a mne based on mning
approvals fromthe 2007 tinme frane.

Q But that hasn't happened?

A That hasn't happened yet.

Q | nst ead, the | andowner and the county reached
the settlenent that we're debating about here today,
right?

A That's correct.

Q Are you famliar with the appraisal that was
done for this property?

A |'ve seen it.

Q Now, did it not -- did it not determ ne that
t he hi ghest and best use of the property was for
non-citrus agriculture?

A That, |'mnot aware of.

Q You defer to whatever it says in the
appraisal, right?

A Yeah. | didn't read it that carefully.

Q And when the settlement was brought before
the various public forunms in Lee County, was it
basically the same settlenent that Judge Shenko is
going to be reviewing in this case?

A Yes.
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Q And when that settlenent was put out for

public comment, it's accurate to say there was
substantial public opposition to this, right?

A | wouldn't say that. | would say there was
substantial public opposition to the mne. That, I
remenber very clearly. Wen we went to the hearing
exam ner's hearing, there were a |lot of people for and
there were sone people against. Wen we went to the
board hearing, there were -- it was split. There were
a lot of people for and a | ot of people against.

Q So you woul d say there was not substanti al
public opposition to the devel opnent that woul d be
allowed by this settlenent agreenent?

A | definitely would not say that, no.

Q Now, as a result of the public coment and
I nput, there were no changes nade to the settl enent
agreenent, correct?

A That's correct.

Q The CREW property -- and can you see CREW on
the big bl owp of your exhibit there?

A Yes, | can see that.

Q CREWis Corkscrew -- can you point out to the
judge which the CREW parcel is?

A So CREW just so we're clear, is all of this

area. Corkscrew Swanp Sanctuary is the Audubon
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honel and. Right here. That's part of CREW the CREW

footprint.

Q And Audubon, who owns CREW they opposed this
settlenent agreenent, right?

A | don't believe so.

Q Are you sure about that?

A | haven't heard that they have.

Q You have not heard that they've supported it,

right?

A They did not cone to any of the hearings.
They were the applicant or the -- the devel oper net
wth them and so | would fully -- |I've worked with

Audubon for years, and, typically, when they oppose
sonet hi ng when you've net with them they will let you
know bef or ehand.

Q But you're not saying that's what happened
here. You're not saying they supported it, because
you don't know?

A | haven't heard that they've cone out in
support, and | haven't heard that they' ve cone out in
opposi tion.

Q The devel opnent that -- the anount of
devel opnent that would be all owed under the settl enent
agreenent, is it basically the sane as that which was

approved for the Verdana Village project that we see
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on your map?

A So Verdana Village is this property.

Q Ri ght .
A |"msorry. \Wat's your question?
Q My question is: |Is the amount of

devel opnent, the density and intensity of devel opnent
that's allowed under this settlenent agreenent
essentially the sane as what was allowed for the
Verdana Vill age project?

A It's close. Thisis alittle over one unit
an acre. | think it's 1.15, and this is 1.5.

Q Ckay. So it's higher density on this
proj ect?

A I't"s higher.

Q And what about The Pl ace devel opnent ?

A The Place up here is one unit an acre.

Q One unit an acre. So the devel opnent
proposed here under this settlenment agreenment is nore
dense and intense than that approved for The Place and
the Verdana Village project, right?

A Yes. That's correct.

Q And when those projects were approved, were
they in full conpliance with the Lee County
Conpr ehensi ve Pl an?

A They were approved under the framework of the
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overlay and were deened in conpliance with the

conpr ehensi ve pl an.

Q So for those projects there wasn't sone |ist
of conprehensive plan deviations. They instead were
in full conpliance with everything in the plan, right?

A That was not part of the settl enent
agreenent. So they were in a different process under
a different section of statute.

Q The anmount of devel opnent approved for The
Pl ace and Verdana Vill age was not determ ned based on
sone analysis that that was the m ni nrum anount of
devel opnent those | andowners needed in order to have
their Harris Act property rights protected, right?

A Wll, they didn't have a filed Bert Harris
claim so there wouldn't have been that analysis.

Q And in your many years of representing
devel opers, the anount of devel opnent that they
typically receive approval for is in excess of what
the mnimum requirement would be to protect their
property rights, correct?

A I f | understand your question correctly, so
t he anount of devel opnent rights that they receive
oftentines is less than they actually build out at the
end of the day. And there are reasons for that but --

and very good reasons for that, but I'mnot sure if
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| ' m addr essi ng your question or not.

Q | guess you understand there's a difference
bet ween t he anount of devel opnent right needed to

protect ny property rights versus the anount of

devel opnent needed to neet ny full, you know, market
expectation, | guess?
A So let nme just say that it's rare that we're

in this context where we're trying to | ook at the
amount of devel opnent | want because that's what |
believe | should get, and, you know, the anount of
devel opnent to offset a property rights case that is
in the process. And so, you know, under your typical
conprehensi ve plan anmendnent or rezoning application,
you're not really looking at that type of analysis.
In this case, an actual valuable -- and in ny
opi nion, the highest and best use of the property was
taken away, and so then the negotiationis alittle
different. It's what can you do to of fset what was
renoved froma property, and that's where that
anal ysis cones in on the property rights.

Q The Pl ace and the Verdana Village, were they
in a different future | and use category than the
property we're tal king about today?

A Sane future | and use category.

Q They had different -- they had different
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conpliance wth the plan because of the unique

characteristics of their property, correct?

A They were found in conpliance because of what
they eventually proposed on the site, the restoration.

Q There are legitimte water quality and ot her
environnental reasons for limting mning, are there
not ?

A So, look, fromny perspective, | think, and I
testified to this during the mning hearing, that the
wat er quality and environnental aspects you can
I ncorporate into a mning application, and |I think we
did. And, in fact, | think that you can create a nm ne
that -- that doesn't harmwater quality, but
unfortunately, that's not on the table right now

Q Ckay. And that depends on the specific
conditions that would attach to that m ning approval,
right?

A That's correct.

Q Ckay. And in this case, we've never gotten
to that point of doing the analysis of what reasonable
conditions on mning could nmake mining on this
property acceptable, right?

A Vell, we're not going to because in 2007,

t hose types of conditions weren't placed on mnes. So

the mne that would get approved wouldn't be a m ne
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that would | ook at extra water quality filtration or

additional littoral shelves. It would be based on
m ni ng approvals in 2007.

Q And that's exactly what Judge Fuller ordered
woul d happen.

A That's correct.

Q Ckay. But it hasn't happened, not done that
exerci se of seeing what reasonable rules could be put
on mning under the 2007 requirenents, correct?

A Vell, it's not under the 2007 requirenents.
It's under -- based on simlar approvals in 2007. So
If you |l ook at the zoning resolutions from pre-2007,
It would essentially mrror those, and so 150-f oot
set backs. | nean, the Youngquist Mne to the
residential to the south at the tine had a 150-f oot
setback. That's the type of thing we would be | ooking
at. There were lesser requirenents for the littoral
pl anti ngs when you do your restoration plan for your
m ne, your reclamation plan.

So you woul dn't be inplenenting the newer
rules that require nore littoral plantings for mnes.
You woul d be inplenenting the older rules that would
have |l ess littoral plantings.

Q The current situation on the ground at this

property, is the current owner currently violating any
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wat er quality standards?
A Not that | know of.
Q | s the current owner punping nore water out

of the aquifer than the water managenent district
det erm ned was sust ai nabl e?

A | can't imagine that they are.

Q The water use figures -- the water use
figures that were used to determne that there would
be a water use benefit by converting fromfarmng to
devel opnent, those were based on nmaxi num approved
quantities, right?

A |"mnot sure if they were based on nmaxi num
approved or actual punping data.

Q Ckay. The settlenent touts sone of its open
space and | andscapi ng provisions as part of the reason
It would be deened in the public interest, right?

A That's right.

Q And so residential lawns, right, they are
general ly understood to be sources of pollution,
correct?

A I f you overfertilize, yeah.

Q And that's kind of a common practice in
Florida, overfertilizing our St. Augustine grass
| awns, isn't it?

A We do have a fertilizer ordinance in Lee
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County.

Q And St. Augustine grass lawns also tend to
collect, shall we say, pet waste, right?

A Peopl e don't pick up, that's what happens.

Q And when people build homes, then, like they
m ght under this project, they frequently plant exotic
plants as part of their outside |andscaping, correct?

A Yes, that can happen.

Q And the seeds and the berries fromthose
exotic plants get carried off by birds and ot her
wi I dlife and subsequently deposited in wld, natural
areas, correct?

A You know, |'ve heard that discussed before,
but, again, I"'mnot a wldlife biologist.

Q And you woul dn't agree that a | and use
pl anner woul d assunme that that's a comon i npact that
conmes fromresidential devel opnent?

A You know, | -- honestly, it's not sonething I
have | ooked at a lot, the correlation between the
I ndi vidual residential |andowner planting an exotic
and what that -- you know, what kind of inpact froma
bird, you know, picking a seed, and then..

Q Did you do a devel opnent-w de inpact anal ysis
of that problenf

A Not on birds eating berries fromexotic
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pl ant s.

Q So there hasn't been, as far as you
understand it, any analysis perfornmed of the secondary
devel opnent inpacts from urban devel opnent that woul d

result fromthis project, has there?

A Wl |, there has been. | nean, so when you --
when the water quality -- when the nutrient --

Q |"msorry. | should have qualified ny
question. |I'mtalking about wildlife in a natural

area, not water quality inpacts.

A So a lot of that is addressed in the
conditions of devel opnent. So what we did and what
the county has done in prior planned devel opnents in
this area, we look at the human-wi | dlife coexistence
plan. That's part of what we need to do. So when you
tal k about interaction with black bears or panthers,
that's the type of stuff that's contained in the
human-wi I dl i fe coexistence plan. And it's to mnimze

any inpact of residential on wildlife that would be in

t he area.
Q But it's mnimze, not prevent?
A Those -- | nmean, W/ldcat Farns at one unit

per 10 acres isn't preventing inpacts to wldlife.
There's no silver bullet on 100 percent prevention no

matter what the |and use is, whether it's mning,
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whether it's residential at one unit per 10 acres, or

whether it's this comunity where you at |east have
| arge conti guous areas of conservati on.

Q Now, when we tal k about the other aspect of
this plan, the open space requirenents, residential
| awns that will be, you know, planted in this
devel opnent, they count towards the open space
percentage figures?

A There is an anmount they can count up to. |
don't believe in this case that that's what we're
| ooking at. So the | akes, there are buffer areas,
there's other onsite green areas within the
devel opnent. Those are the open space areas. |It's
not individual |awns.

Q Ckay. So you're saying that when we | ook at
the fine print, residential |awns do not count towards
open space?

A In this case, that's not going to be what's
used to get up to the 4,002 acres. |If you look at the
| and devel opnent code, technically you can. So based
on | and devel opnent code definition, when this is al
said and done, you're going to have nore than
4,002 acres because you -- theoretically, you could
count the lawns, but that's not what the -- what the

calculation for this one has been based on.
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Q When you refer to | akes that are going to be

on the property, what you're referring to are the
stormwater pollution ponds, correct?

A The stormwater retention ponds, yes.

Q And those, for the judge's benefit, those are
not natural |akes. They are pits designed to hold the
pol luted stormwater off of the devel opnent that woul d
be approved, correct?

A Vell, they're lakes that clean up the storm
wat er so that you have a net inprovenent. The
| anguage in the statute in Chapter 163 is that there
has to be a net water quality inprovenent, and you do
t hat through designing your stormwater system which
I ncl udes those | akes and the plantings around the
| akes to filter the nutrients.

Q But those | akes are managed for the purpose
of storing and cleansing polluted water. They're not
managed for ecosystem benefit as a | ake, right?

A Yeah, that's correct.

Q The restoration that coul d happen as a result
of this devel opnent, now, Lee County has a public | and

acqui sition program doesn't it?

A It does.
Q It's called Conservation 20207
A Yes.
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Q And that program nakes taxpayer dollars

avai l able to buy environmentally sensitive |and from
private | andowners, correct?

A It does, yes.

Q The idea of putting this devel opnent where it
I's, and the notion that it m ght reduce the nunber of
vehicular trips by cars, can you tell ne what
percentage of the vehicular trips that will be
generated by this devel opnent will be captured
internally on site to this project.

A | can't tell you that. | don't know.

Q WAs that anal ysis ever done by anybody?

A There was a traffic analysis done. To be
clear, no one has said that putting in this nunber of
units will reduce the nunber of trips on the road, but
what you are doing is, one, mtigating for those
I npacts of the trips through expandi ng the roadway
network; two, creating a greater roadway network with
t he connection from82 to Corkscrew Road; and three,
internalizing as nuch of that as possible by allow ng
for commercial uses.

Q Ri ght, but we don't have any actual figure on
how much of that traffic will be internalized, right?

A W don't.

Q And the net result of the devel opnent that
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woul d be approved will, in fact, increase the anount

of traffic using the roads that will be served by that
devel opnent, right?

A It will increase the anmount of traffic and
I ncrease the anobunt of road infrastructure.

Q And the amount of commercial devel opnent that
I's approved by the settlenment agreenent follows from
the fact that you're approving 10,000 honmes under the
settl enment agreenent, right?

A It follows fromthat and the need for
addi tional commercial in Lehigh Acres that already
exi sts.

Q So the Lehigh Acres project, can you point
out to the judge where that is on your map?

A Yeah, so Lehigh Acres is all of this area
extending off into the back wall.

Q And there's just one chunk of Lehigh Acres
that abuts this property, right? Can you show us
where that is?

A VWll, two chunks. | nean, there's all of
this on the north.

Q But that's across the highway.

A Across State Road 82, and then there's a
little bit here.

Q And the devel opnent pattern existing on
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Lehigh Acres, it's accurate to say that, you know,

t hat happened wel|l before the adoption of the nodern
Lee County Conprehensive Plan, right?

A It did, yes.

Q And it's also safe to say that one of the
pur poses of the current Lee County Conprehensive Pl an
Is to prevent projects |like Lehigh Acres from being
built anynore in that area, correct?

A It is, yes.

Q Now, the 2,000-acre per hone traffic inpact
fee that the devel oper's agreeing to pay here, | nean,
I's that consistent wth what the going rate is today
for devel opers paying traffic inpact fees?

A So the $2,000 per hone is in addition to
I npact fees. So there's the inpact fee that's paid by
every homeowner countyw de based on offsetting their
I npacts, and then for this project, there's an
addi ti onal $2,000 per hone on top of that.

Q But state |aw right now actually requires
that Lee County give the developer a credit for that
2,000 acre -- $2,000 paynent as agai nst the inpact
fees, right?

A If it goes to the sanme thing that the inpact
fee is going to offset. But the key here is that to

the extent that the dollar amount of the inpact fee
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assessed is less than the dollar anmbunt that offsets

the inpact, you can nmake up that difference through
this proportionate share paynent, because it's not
necessarily offsetting the sane -- the sane thing that
the inpact fee is offsetting.

Q But they're both offsetting the need to add
addi ti onal roadway capacity, right?

A Exactly. One is specific to Corkscrew Road,
and one is the transportation network in its totality.

Q Is $2,000 per hone consistent with the
current fair market going rate for what other
devel opers pay today?

A Vel |, other devel opers don't pay anything.
So this is paying for an additional 2,000.

Q But all developers are required to pay
transportation inpact fees, right?

A That's correct, and so is this devel oper.
But the $2,000 is on top of what everyone el se pays.

Q But, again, it's accurate that under current
state law, the county will have to deduct fromthe
future inpact fees the $2,000 per home that is being

pai d under this agreenent?

A Sol'mfamliar with the law. |'mfamliar
wth exactions. |I'mfamliar with inpact fees. In ny
reading of that -- |'mnot an attorney -- that is not
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the case in this case based on how the inpact fees are

structured and how this proportionate share is al so
structured.

Q The Dover-Kohl study that has been referred
to, that study did not call for devel opnent such as
being -- as being approved by the settl enent
agreenent, did it?

A It did not.

MR GROSSO So may | approach the...
THE COURT: The board? Sure. You nmay, Yyes.
BY MR GROSSO

Q If | own property here in this area |I'm
pointing to, I'mgoing to -- that's going to inpact ne
If this project gets approved under this settlenent
agreenment. | wll see a drastic change in the
surroundi ng | ands, correct?

A Maybe. You know, so as a honeowner, | see an
I npact when ny neighbor's kid gets in their pool and
starts screamng, right? | don't -- | don't
necessarily know that that property given the site
plan or any property within there is going to see nuch
of an inpact at all.

| mean, on their roads and Wl dcat Farns, |
don't think people are driving on those dirt roads

when they have easier access to State Road 82 and
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Corkscrew Road. | nmean, |I'mnot sure froma

day-t o-day perspective when you're sitting in your
house if you're going to have any changed i npact.

Q And sanme thing when | get off the couch and
|'mnot sitting in my house and |I' m wanderi ng around
ny yard, I'mnot going to notice the difference
bet ween what's there now and 10, 000 hones?

A It depends on how cl ose you live. You know,
| met with a ot of people while the m ning
application was going on, and people can hear the ag
punps today. And so when that gets turned on --
turned off, you won't be able to hear the ag punps
anynor e.

There w il be a change in |and use, and
dependi ng on how far away you live, you may have --
you may have an inpact, but that very well could be a
very positive inpact.

MR. GRCSSO  Your Honor, may | have a nonent?

THE COURT: You may.

BY MR GROSSO

Q So M. DelLisi, just to revisit this question.
If | currently live really close to this site, there
are not anywhere near 10,000 honmes on this property.
There's -- there's no hones on this property, right?

A That's correct.
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Q And there are no -- there's no conmerci al

devel opnent there now, right?

A That's correct, yeah.

Q And after the settlenent agreenent is
approved, there will be over 700,000 square feet of
commer ci al devel opnment ?

A So 500 close to 82 on the north side and well
di stant from any surroundi ng property owner, and then
150, 000 square feet closer to Corkscrew Road, again,
wel | distant fromany property owner.

Q The popul ation that will live on this
property is going to be, |ike, nore than 20,000 people
at total build-out, correct?

A Dependi ng on what the persons per househol d
I's, but 10,000 units.

Q W typically assune as planners in Florida
how many people per unit?

A Two. | need to check the census data to cone
up wth popul ation, but...

Q So at |east 20,000 people, right?

A Yeah. | nean, for your point of argunent,
we'll go with 20,000, sure.

Q | mean, that's bigger than Marco | sl and.

More popul ation than Marco Island, right?

A | don't know the popul ation of Marco |sl and.
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Q You know it's greater population than |ives

in all of Belle G ade, right?

A Venture to guess, probably.

Q | nmean, this project will be the size of a
smal|l city, correct?

A So, | mean, it's bigger than -- it would be
bi gger than the Cty of LaBelle, but it would al so
have a | ot nore conservation area than you see
anywhere around there. So when you | ook at inpacts
that surround property owners, inpacts would be
negligi ble on a day-to-day basis based on those huge
areas of distance that you woul d see.

So it's not like you're noving in right next
to Marco Island, which is scraped. | nean, Marco
| sland there's not 3200 acres of preserve on Marco
| sl and where -- you know, that surrounds the island
and buffers you fromit. So it's not really a fair
i ke-to-Iike conparison.

Q When you tal k about preserved | and, that |and
Is already there now, correct?

A Not inactive agriculture. A lot of it is
I nactive agriculture.

Q But you' ve told us today that that active
agriculture is not violating any water quality

standards, right?
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A No, but it's still actively used. So, |

mean, there are people on it, there are trucks,
there's activity, there are punps going on.

Q But that is generally the lifestyle and
surroundi ng | and uses that people who have nade their
hones out here knew they were getting when they built
t heir hones out here, correct?

A Wll, sois amne. That's true. | nean,
agricultural areas have trucks, they have active, you
know, things going on, diesel punps constantly going,
and they have m nes.

Q Every tine a mne is approved by the county,
it is approved with permt conditions that the county
has determ ned will make it conpatible with the
surroundi ng nei ghbors, correct?

A That's what | believe.

MR. GROSSO.  Your Honor, that's all | have.

Thank you.

THE COURT: M. Mbore?
MR. MOORE: Thank you.
REDI RECT EXAM NATI ON
BY MR MOORE:

Q Just so I"msure, this exhibit that

M. Gosso was referring to, this is a different one

than we had up, isn't it?
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A M ght be on the back.

Q What's this area imediately north on -- of
our property, of Corkscrew Road property on State Road
82?7 What's that area?

A Lehi gh Acres.

Q What's the density of Lehigh Acres conpared
to the proposed density of the settlenent agreenent?

A The average density of the future | and use
map. Six units per acre.

Q Versus what's the density of the proposed
settlenent agreenent?

A 1.5.

Q And State Road 82, is that a mnor road, or
Is that a major arterial?

A It's a state road. |It's on the strategic
I nternodal system so it's a nmajor arterial.

Q You used the termenvironnentally sensitive
| and describing this area. Wat policy, |and use
regul ati on, any kind of |aw that you know of that has
desi gnated the area in which the subject is as
environnental ly sensitive?

A No, there's none.

Q In fact, imediately to the north of our
subj ect, what |and use was approved by Lee County?

A So there's Bell Road M ne.
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A
Q

approved

A

application was noving through the process.

Q
Mne is?

A

the initial mning property on the north side of

Cor kscr ew Road.

Q

Troyer M ne?

A

Q
bl asti ng

A

Q
A

Q

| andowner of W/ dcat Farnms woul d experience in the
settl enment agreenent as opposed to the current

situation. Wuld you turn to Exhibit 7?

Page 69
Bel| Road M ne?

Yes.

And how about to the left?

Troyer M ne.

WAs that approved anciently, or was that
in the last few years?

It was approved at the sane tine that this

And do you know where the Westwi nd or Titan

Yeah, that's contiguous on the south side of

Do you know if blasting is permtted in the

It is.

Do you know if the Westwind or Titan Mne if
Is permtted?

It is.

Do you know if they use dunp trucks?

They do.

Now, M. G osso asked you about what a

FMCR
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What is Exhibit 7, if you know?

A Exhibit 7 is the hearing exam ner's report
for the old Corkscrew Plantation industrial planned
devel opnent application. That was the m ning
application that went through the process and was
deni ed.

Q Al right. And that was in April of 2019, is
that correct, or at least that's the recommendati on?
The hearing dates are on the first page there. |
think there were seven different hearing dates; is
that correct?

A That's correct.

Q Al'l right. And the neighbors got a chance to
testify at that hearing on a proposed mne at the
subj ect property, didn't they?

A They di d.

Q Al right. And let ne ask you to -- in terns
of what a current owner woul d experience out there in
ternms of l[istening to the birds and enjoying the
envi ronnent as opposed to this situation of the
settl ement agreenent, would you | ook on Page 27?

A Page 27.

Q The hearing -- have you read this hearing
exam ner recommendation?

A | did.
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Q You actually testified at the hearing, didn't

you?

A | did.

Q Al right. And the hearing exam ner took
sone pains to discuss the negative effects of a mning
use, did she?

A She di d.

Q And sone of those had to do with noise from
bl asting; is that correct?

A That's correct.

Q And noise fromtrucks; is that right?

A Yes, that's correct.

Q And noise fromrock crushing activities; is
that right?

A That's correct.

Q Wul d you | ook at the footnotes that the
Court referred to when she was descri bing her
conclusions with regard to those effects and
referencing testinony of the neighbors who cane out.

For exanple, let's take Footnote 196. You
see sone testinony there referring to M. Kevin H I
or Ken Hll, stated the screech, pop, creak, and clank
of dragline excavators fromtheir honmes 35 to 40, 000

feet fromTitan M ne.

A That nust be a typo. | don't recall a Ken
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HI1l, but I believe that was Kevin H I I.

Q It also lists Kevin H Il right after that; is
that correct?

A That's correct.

Q Is M. HIl one of the intervenors in this
case?

A He is.

Q And how about Footnote 197 in terns of the
current conditions out there. This is because of the
activity of the Titan or Westwind Mne; is that
correct?

A That's correct.

Q Al right. And did M. H Il indicate that
alarms from back-up trucks and equi pnrent were audi bl e
from4,000 feet due to that m ne?

A Yes, | believe | see that.

Q Ckay. And simlar to Footnote 198, did
M. H Il also indicate there were issues from back-up
alarnms and vehicles audible at 4,000 feet where his
property was | ocated?

A That's correct.

Q And on Page 29 of Exhibit 7, Footnote 207, is
there testinony fromM. H Il and others from W dcat
Farnms residents relating to the blasting intensities

that were heard at least a mle fromthe Titan M ne?
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A That's correct, and apparently ripples in the

pool water at 13,500 feet.

Q In fact, if one reads the hearing examner's
report, one can get a full dose of the vibration
| ssues, the truck traffic issues, the noise issues,
basically conpatibility issues that the hearing
exam ner found with a mne at that site which had been
allowed by the Lee Plan; is that correct?

MR, GROSSO (bjection. Leading question,

Your Honor.

THE COURT: Sust ai ned.
BY MR MOORE

Q Did the hearing exam ner detail in her
recommendation the effects froma mning use that had
been allowed by the Lee Pl an?

A The hearing exam ner detailed the trenmendous
public opposition to the mne and what the residents
said that they felt were the inpacts of sonme of the
exi sting m nes.

Q How woul d you conpare those existing alleged
I npacts with the inpacts of a devel opnent such as

what's envisioned in this current settl enent

agr eenment ?
MR. GROSSO (hjection, Your Honor. | don't
believe a predicate has been laid for this. | don't
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know based on what area of expertise the |awer is

aski ng that question.

MR. MOORE: Counsel had no problem asking him
that question in direct examnation, and now |'m
responding to that in cross-exam nation.

THE COURT: Overrule the objection. You may
answer .

THE WTNESS: So froma conpatibility
standpoi nt, the mnes that were approved that --
that residents had been testifying about from they
were all pre-2007 mnes, they had -- | heard a | ot
of testinmony. There were a |lot of people in
opposition to that mne hearing, and | sat there for
literally, | think, a couple of days just |istening
to the parade of horribles of the m ne, blasting,
whi ch we're not going to have blasting in this
devel opnent, no blasting. Certainly since you're
not mning, it's not continuous blasting over a
period of 30 years. There's no blasting. W don't
have rock crushers, no nobile rock crushers.

There's no -- there was testinony about the
drag |ines and how you could hear the clanking of
the chains hitting the buckets fromover a mle.
think there was a recording played in the hearing

about that, and the hum of the diesel engine of the
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drag lines. W won't have drag lines in the

construction activities. W're not excavating. So
we're not -- we don't have these nassive -- nassive
equi prents that, you know, have these hunm ng diesel
engi nes that you can hear froma mle away.

Then there's the back-up alarns that the
hearing exam ner detailed. You know, there will be
sone delivery trucks in the comercial area, but
conpared to big dunmp trucks all over the site,
spread out, picking up where the rock piles are,
where the rock crushed piles are and then back-up
alarns that -- that the hearing exam ner was
detailing, of course, none of that woul d exi st
wi thin this devel opnment.

BY MR MOORE:

Q Now, M. G osso asked you about the water
use of the existing agricultural use and whether that
was -- had nmet the requirenments of the water
managenment district; is that correct?

A That's correct.

Q And he al so made a comment about, or in
| eading into his question about you and your history
of representing devel opers.

Is that all you do is represent devel opers,

your background?
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A No. It's amx. On the planning side, it's

nostly all devel opers. Sone exceptions fromtine to
time, but nostly developers. On the water, | do water
policy consulting and | obbying so, and that's al nost
entirely |l ocal governnent.

Q On behal f of |ocal governnent?

A On behal f of |ocal governnents | try and
I npl ement water projects, try and get funding for
wat er restoration activities, try and help them
understand policy at a state and federal |evel, and
how we can both influence them how it inpacts them
and then how we can get rules witten in a way that
meets their interest of environmental restoration.

Q And for a good period of tinme, you actually

wor ked for the water managenent district, did you not?

A | did.

Q | n what capacity?

A | was the chief of staff.

Q So because the -- a particular agriculture

use net the standards of the South Florida Water
Managenent District, does that nean that there is no
negative effect to draw down fromthe aquifer that you
wer e speaking of during your direct exam nation?

A It doesn't nean that. You can neet all of

the rules and regulations in effect as an agricultural

Fort Myers Court Reportin
FMCR Y il

scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 77
operation. | nean, so the rules and regul ations are

set up so that we can have agriculture in the state.
That doesn't nean that by its nature, there aren't
I npacts to the environnent of agricultural activity.

So the mani pul ati on of underground water
|l evels is certainly one inpact that you see. The
drawdown of water levels in order to keep roots dry,
whi ch, of course, causes offsite inpacts if you're
punpi ng that water off site, in this case the point
di scharge | ocation especially, and also the nutrients
that need to be applied for healthy farns.

Now, that's regulated, and it's -- and you
can neet all of your requirenments, but at the end of
the day, nutrient application is a big part of
anything, whether it's a lawn or whether it's an
agricultural operation that al so needs those nutrients
to produce their crops.

Q And under the proposed settlenent agreenent,
Is the water quality, the result better or worse than
under permtted water quality issues for existing
agricul ture?

A There's just a trenmendous drop in the
nutrient |oading under the proposed settl enent.

Q And is that better or worse for the

envi ronnent from your perspective as a |and planner?
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A Mich better

Q And you used the terminvasive species. Wat
do you nean by that?

A Wl |, invasive exotics are what we're nost
concerned with, and those are species that are not
nati ve and take over an area. So, |ike, nelaleuca,
for exanple, will choke out indigenous vegetation
communities and choke out wldlife when it expands
across the | andscape.

Q And under the proposed settlenment, if the
water quality is inproved and the restorati on goes
forward as planned, what effect will that have on
I nvasi ve speci es?

A It will have a positive effect certainly at
t he di scharge points.

Q By positive, what do you nean?

A So sone of the invasives that you -- or sone
of the invasives and exotics that you see in the
Cor kscrew Swanp Sanctuary and the CREWI| ands to the
south of the project won't -- will go away, hopefully,
over tinme, because they won't have that el evated
nutrient source.

Q Counsel al so nentioned Verdana Vill age and
The Place. Did either of those devel opnents as

approved contain close to 3200 acres of restoration
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| and?

A No.
Q Verdana Village actually went one m | e beyond
the required overlay, did it not?
MR GROSSO (bjection. Leading.
THE COURT: Sust ai ned.
BY MR, MOCRE
Q Did Verdana Village neet the overl ay
requirements with regard to di stance from Corkscrew?
A So | processed that initial anmendnent to the
conpr ehensi ve plan, and we had to do an anendnent to
those requirenents to do two things: One is, again,
phase out agriculture, and two is to extend the
overlay distance so that you can have the devel opnent
go two mles south of Corkscrew Road.
Q So the plan had to be anended to allow that?
A It did.
Q Now, counsel discussed with you about
conparing the total build-out, ultimte build-out on
t he subject property if the settlenment is approved
wth Belle dade and Marco Island, | believe.
In your role in preparing for this testinony,
did you see your role as conparing this settlenent
wi th other areas of the county, or did you see it nore

to discussing consistency with the Lee Pl an and what
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policies were contravened and if there was a public

I nterest that was satisfied by the contravention of
t hose policies?

A Yeah, it was the latter, to | ook at naking
sure the public interest was protected despite any
contravention of Lee Plan policies.

Q Counsel had nentioned early in his
Cross-exam nati on about the panther habitat. Under
the settlenent agreenent, is there nore or |ess
pant her habitat if 6,000 acres were mned north and
south of Corkscrew Road on the subject property as
conpared with the settl enent?

A So conpared to a mning application, there's
a lot less habitat for all wldlife.

Q And how about if one were devel oped to one
unit per 10-acres throughout that 6,000 acres?

A So one unit per 10 acres, there's a |l ot of
open area. | don't think that's good for anything,
wildlife or anyone else. You have a lot of conflicts
bet ween people and wildlife at 10-acre lots. You
don't have a human-w |l dlife coexistence plan that has
to be in place where you educate people on bear- proof
containers. So there's -- | wouldn't consider one
unit per 10 acres habitat of any form

Q Counsel had al so nenti oned about panthers
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that don't |ike noise, assum ng that he was talking

about fromthe devel opnment Ki ngston has proposed.
Under that proposal, is there nore or |ess
noi se for a mning use than the settlenent agreenent?
MR GROSSO |I'Il object. On
cross-exam nation the witness was unable to answer
t hat question about the anpbunt of noi se generated by
the residential devel opnent, so how coul d he have a
basis to answer this question?
MR MOORE: | don't think he said he couldn't
say whether it was nore or |ess noise conpared to --
THE COURT: CQverrule the objection. You may

answer, M. DelLisi.

THE WTNESS: |'msorry. Can you repeat the
question?
BY MR MOORE
Q Sure. |Is there nore or less noise to the
area, let's say the habitat in general, than -- for a

m ning use than for the proposed settlenent agreenent?
A Vel |, just based on the hearing examner's
report, all the testinony fromthe residents about the

noi se from blasting, the, you know, clanks of drag
line, the humof a drag line that you can hear froma
mle away, the back-up sounds from dunp trucks, |

mean, it -- fromtheir testinony, it was persistent,
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ongoi ng, and constant, and that's a lot of noise to

ne.

Q Counsel al so asked you about some prior
rulings of the Court related to mning use. Do you
remenber that?

A Vaguely. Sorry. It was just --

Q It was an hour ago.

A -- 10 m nutes ago, yeah.

Q Looki ng at Exhibit 6 in the book, you said, |
believe, in your testinony that you were involved in
the m ning application back in 2008 to 2010 era; is
t hat correct?

That's correct.

And that's the old Corkscrew Pl antati on?

> O >

Yes.

Q And just not asking you to give a |egal
opi nion, but just as a result of that ruling by Judge
Ful l er, was the county required to process the owner's
application for mning approval under the |aws as of
Sept enber 17th, 2007?

A It was.

Q And those |laws would -- would those | aws have
permtted m ning?

A Yes.

Q Al'l right. And counsel asked you about
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whet her that was still an open question. You know

that ruling was appeal ed and affirnmed?

A That's correct.

Q Ckay. Wth regard to the Bert Harris clains
and ot her settlenents, were you involved in the FFD
settl enent?

A | was.

Q And what were the densities, do you renenber,
t hat were approved there?

A One unit an acre.

Q Al right. And were there contravened
pol i ci es?

A There were.

Q And were those policies -- do you have any --
do you renenber how many residents or how many units
woul d have been approved under that total ?

A 5, 208.

Q And of those 5,208 units, they were al
approved by the Court after a hearing like this; is
that correct?

A That's correct.

Q How woul d you conpare the environnenta
benefits of this settlenment agreenent with the
environnental benefits, if any, in the FFD settl enent

agreenent ?
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MR. GROSSO (hjection. Relevance, Your

Honor. That case is not before this Court. Each
Harris Act case is taken on its own nerit. W don't
have the facts. W don't have the details of that
project, and it can't be a precedent for any
subsequent Harris Act case.

This is about how nuch this deviates fromthis
conprehensive plan. This is about the extent to
whi ch the anobunt of devel opnent granted here is, in
fact, necessary to avoid a violation of the Harris
Act rights that this | andowner nmay have.

It's an incredibly individually based
analysis, and it cannot be relevant how it conpares
to another piece of land wwth totally different
ci rcunst ances, |andowner investnent, fair market
val ue, all of that.

MR, MOORE: Your Honor, it's a difficult
obj ection to understand when it was counsel who
rai sed the conparison with Verdana, with The Pl ace,
with the land use plans that were applicable to both
of those and whether they were contravened and the
densities of that, Lehigh Acres as well as FFD, and
now | 'msinply responding to that cross-exam nati on.
| think I should be allowed to go into that

slightly.
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MR GROSSO I'msorry. | mght have

m sunderstood. Was the question about the Verdana

or The Pl ace project?

MR MOORE: These were other devel opnents

whi ch, according to counsel's argunent, are all

I ndi vidual and | shouldn't be allowed to ask

guesti ons about other devel opnents that -- because

they were individual, and a Bert Harris Act
apparently is unique, and yet, he went into that in
direct, and now |I'mdoing that in cross.

THE COURT: As to Verdana and The Pl ace?

MR GROSSO  Yes, Your Honor.

THE COURT: As it relates to Verdana and The

Pl ace, Court wll allow
BY MR MOORE:

Q And were there policies that needed to be
amended and changed in Verdana and The Pl ace?

A I n Verdana there were, yes.

Q Counsel asked you about the Dover-Kohl report
and whet her the Dover-Kohl report was -- called for
devel opment of the type that was proposed under the
settlenent agreenent. Do you renenber that?

A Yes.

Q And under the Dover-Kohl report, there's an

exhibit in the booklet about that, are the water flows
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that were proposed to be restored, is that simlar to

the water flows that are being restored under this
settlement proposal, at least in part?
A Yes, that's correct.

Q So it's consistent with the Dover - Kohl

report?
MR GROSSO  (bjection. Leading, Your Honor.
BY MR MOCORE:
Q | s there any inconsistency?
A So it's consistent with the environnental
restoration goals, | think, of the Dover-Kohl report.
MR. MOORE: May | have a nonent, Your Honor?
THE COURT: You may.
MR MOORE: That's all we have. Thank you.
MR. GROSSO  Your Honor, in particular, since
ny client was brought up during that, |I would ask

for some brief recross.

THE COURT: | don't really want to nake it a
habit, but 1'lIl allow M. More to have the | ast
wor d.

MR. GROSSO  Thank you.

RECROSS- EXAM NATI ON
BY MR GROSSO

Q The Verdana project, that actually had to go

through the fornmal state review of a conprehensive
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pl an amendnent process, right?

A It did.

Q But this settlenent is not going through that
state review of conprehensive plan anendnent process,
s it?

A Yeah, it's a separate process under
Chapter 70 rather than 163.

Q Ri ght, nmeaning this proposed devel opnent and
t he deviations fromthe conprehensive plan it's
all owm ng are not being reviewed by any state agencies
as would be the case for a normal conprehensive plan
amendnent, right?

A That's correct.

Q Let's assune that you're right, that mning
has inpacts that are greater than residential, and
assum ng that you're right about that, and assum ng
that that neans ny client would be better off having
residential devel opnment on this property, | want to
ask you a couple of questions about that.

That doesn't nmean there had to be 10, 000
hones approved for the devel opnent, does it?

A It's part of a negotiated settlenent.

Q And that there could have been 5,000 hones
approved, and nmy client woul d be experiencing half of

the inpact conpared to what the settlenent agreenent
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Is going to allow, right?

A So | don't think there could have been 5,000
hones, and the reason for that is, to nme, as | | ook at
this and as | understand valuation, mning is
absol utely the highest and best use of this property.
It is great rock. It's very deep. |It's close to the
surface. |It's a great mning property.

And so to offset that |oss, you need to cone
up with sonething nore valuable, and | don't think
this is the greatest residential property. | nean, so
there's a lot of residential all around you. There's
residential farther west, so you need to think about
what's going to offset the val ue.

Q Ckay. So where will | find in any of the
exhibits that y'all have put into the record, where
wll | find an analysis that shows the inordinate
burden on this property owner requires X m ninal
amount of devel opnent to avoid that inordinate burden
to require this mniml anount of devel opnent? Were
would | find that?

MR. MOORE: Your Honor, that's out of the
scope, | believe. | don't think we dove into that
on redirect.

MR GROSSO That's a followup on the answer

that | just received fromthe |ast question, Your
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Honor .

THE COURT: Wait. Hold on a nonent.
"1l overrule the objection.
BY MR GROSSO

Q Can you point nme to anything in the record,
t he appraisal or anything el se?

A No. | nean, that's not -- you know, that's
an analysis that is sonewhat subjective. It's not
really a technical analysis.

Q Even subjective, there's no witten
subj ective analysis of that question that's been done

by anybody as far as you know, correct?

A So |I've been -- |'ve been involved in a | ot
of negotiated settlenents. | have a background in
di spute resolution. | don't think -- in ny
experience, |'ve never seen a quantifiable offset when

you're trying to offset a loss to one party, you know,
wi t h sonet hing el se.

Q So the anmpbunt of devel opnent arrived at to be
approved by the settlenent agreenent was arrived at by
negotiation, not by an analysis that determ ned the
m ni mum | evel of devel opnent required to avoid an
I nordi nate burden for the | andowner; is that right?

MR. MOORE: Your Honor, this is well outside

of the scope of anything that | addressed in the
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t esti nony.

MR GROSSO It's the heart of the case, Your

Honor .

THE COURT: | agree it may be the heart of the
case, but | do sustain the objection.
MR GROSSO  Ckay. Last line of questions,
t hen, Your Honor. Thank you.
BY MR GROSSO

Q The 2007 rules that woul d have governed
anot her mning application, they did include
provisions allow ng the county to regul ate noise from
m nes, right?

A Yes.

Q They did allow -- and that woul d include
bl asting as a conponent of noise, correct?

A No. Blasting is regulated entirely by the
State Fire Mrshal .

Q The 2007 rul es woul d have all owed the county
to condition the hours of operation of the m ne,
right?

A That's correct.

Q Ckay. So, but because there has never been a
process of analyzing a mning application under the
2007 rules, we will never know the full extent of

conditions that could have been applied on a m ning
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operation here, correct?

A No, because all of the testinony fromthe
public was based on their experiences with mnes that
were -- that were approved pre-2007.

Wien | | ooked at conpatibility in this case,
Wwe were proposing sonething better than that, and yet,
the testinony was based on all of the horribles from
t hose conditions. So nore expansive hours of
operation than we were proposing in our application.
There were drag lines that were all diesel, a lot nore
noi sy than we were proposing. So it's worse, not
better, in what you' re | ooking at pre-2007.

Q You answered ny question based on what you
heard people say, not based on an anal ysis of what the
2007 rul es could have authorized in terns of
condi tions, correct?

A It's based on the conditions of approval from
2007 mnes. And so, again, you just |ook at the
condi tions of approval, and you come up with simlarly
approved mnes. |It's not based on what the county may
have t hought up back in 2007 that's beyond what was
actually approved. It's based on what was approved in
t hose pre-2007 m nes.

Q So it would be possible for the county today

to apply the 2007 rules in a manner that is nore
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stringent than they m ght have been applying back in

20077

A No, not according to ny reading of that rule.

Q Ckay. And we have to go on your reading of
the rul e because we do not have any analysis by the
county of what conditions could be placed on a nmine on
this location under the 2007 rules, right?

A You don't have to guess at that. You |ook at
the conditions that were actually placed on m nes
pre-2007.

Q But yet, you're assuming that the rules in
2007 woul d not have authorized nore stringent
conditions than the county had chosen to put on those

m nes, right?

A Vell, | know because that's -- those rules
were -- those mnes were approved under those rul es at
that time, and that's what the county -- those are the

conditions the county placed on those m nes.

So what the ruling fromJudge Fuller was is
that we need to | ook at conditions of approval sinmlar
to mnes approved in 2007. |It's not we | ook at
conditions of approval that could have potentially or
theoretically been authorized back in 2007. It's
condi ti ons of approval consistent wwth mnes from

2007. And we know what those conditions of approval
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are because they're out there. They exist.

Q They're out there in general, but they've
never been applied to a revised mning application for

this property, correct?

A W haven't got there yet because it's...
Q Because you settled this case instead?
A That's correct, yeah.
Q Thanks.
MR. GROSSO  Thank you, Your Honor.
MR. MOORE: Just briefly, Your Honor.
FURTHER REDI RECT EXAM NATI ON
BY MR MOORE

Q Counsel nentioned Verdana and The Pl ace, that
they had to go through sone state overview of the
amendnents at the tine, is that correct, and the
proposal s?

A That's correct.

Q Al right. And you said there wasn't -- in a
Bert Harris case there is no approval. |Is that the
Department of Econom ¢ Cpportunity up in Tall ahassee?

A Yes, that's correct.

Q Ckay. Is that nore or less stringent than
under the old DCA, Departnent of Community Affairs?

A Are you asking ne if DEOis nore or less --

Q The revi ew.
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A Do they review -- yeah, their reviews are a
| ot | ess stringent now than they used to be under,
say, pre-2011.

Q And with regard to Verdana or The Place, did
either one have to go to a hearing where they had
cross-exam nation and rul es of evidence and a ruling
by a Court with regard to approving their anmendnents?

A Not |ike this.

Q Ckay. And with regard to mnes, staff had
approved the mne previously; is that correct?

A The ol d Corkscrew | PD application, is that
what you're asking?

Q Yes. D d staff approve that, or did they --

A Yes, staff recomended approval of the old
Cor kscrew | PD application

Q Under whatever restrictions were applied, and
t he hearing exam ner found those were not sufficient;
Is that correct?

A That's correct.

MR MOORE: That's all we have.

THE COURT: M. DelLisi, you may step down.
THE W TNESS: Ckay. Thanks.

THE COURT: Do you wish to call your next

W t ness?

MR MOORE: | think we can because | know
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we're under kind of a --

THE COURT: Yep. You nay.
MR MOORE: Call Elizabeth Fountain.
ELI ZABETH FOUNTAI N,
a wtness, after being duly sworn, upon her oath,
answered and testified as foll ows:
THE WTNESS: | do.
DI RECT EXAM NATI ON
BY MR MOORE

Q Wul d you state your full nanme and busi ness
address for the record, please.

A Yes. Elizabeth Fountain, and I work at JR
Evans Engi neering at 9351 Corkscrew Road, Estero,

Fl ori da 33928.

Q What's your profession, Ms. Fountain?

A | am a professional civil engineer and also a
certified floodpl ain manager.

Q Wul d you just very briefly give the Court
your qualifications as your education and work
experience and just sunmarize it, if you wll?

A Sure. Gaduated fromthe University of
Tennessee at Chattanooga with a bachel or of science
degree in civil engineering in 1999. Fromthat point,
I medi ately started ny civil engineering career here

in Lee County, Florida, working for a civil
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engineering firm and then progressed ny career

t hroughout the years focussing on | and devel opnent
projects, and nore recently, like in the last ten
years, with a focus on water resource projects
i ncl udi ng hydrol ogic restoration, floodplain
restoration, things |ike that.
MR MOORE: Al right. Your Honor, we have a
CV that we would like to put in evidence. |[|'ve
gi ven counsel a copy of it. \Whatever that next
nunber is, 31? Has this been marked yet?
THE CLERK: It has not been marked yet. That
will be 31.
MR GROSSO If | could just get the exhibit
nunber, please?
MR MOORE: 31.
MR GROSSO  Thank you. And there's no
obj ection, Your Honor.
THE COURT: It's admtted.
(Joint Petitioners' Exhibit No. 31 was
admtted into evidence.)
BY MR. MOCRE
Q Are you generally famliar wth the proposed
ternms involving the Kingston devel opnent settl enent
agreenent ?

A Yes, | am
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Q And | particularly direct your attention to

the settlenment agreenent as it affects water flows and
subj ect property.

Did you have any part in establishing plan
fl owmays for Kingston devel opnent, which is the
devel opnent that woul d happen if the settlenment is
approved?

A Yes. | provided technical guidance input on
the layout of the flowwvay restoration areas, the
al i gnnent of those areas.

Q |'"'mgoing to put up an enlargenent of the
exhibit I'"'mgoing to hand to you. Could you identify
this, if you can? Wat is that exhibit?

A This is an exhibit illustrating the floway
restoration area through the Kingston devel opnment
plan. It also highlights the wildlife corridor.

Q You said you had sone input in creating that
or consulting with those water flows?

A Yes. | provided guidance on, I'll call it
the alignnment of those flowvay areas, which are
represented by the dark blue dash |ines and arrows.

Q |'"mgoing to ask you to explain it in just a
monent .

MR MOORE: Let ne get this marked, if | may,

as Exhibit 32, and if we could have it introduced in
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evi dence.

THE COURT: Any objection to 32, M. G 0ss0?
MR. GROSSO  No, Your Honor.
THE COURT: 32 is admtted.
(Joint Petitioners' Exhibit No. 32 was
admtted into evidence.)
BY MR, MOCRE:
Q Al'l right. Looking at whatever is easier for

you, either |ooking at what you have in front of you

or --

MR MOORE: | don't know if Your Honor -- can
you see this?

THE COURT: | can see it. |If the w tness
would wi sh to step down, she may, if it nakes it
easier for her.

BY MR MOORE

Q So just explain what you have here in terns
of the water flows and what effect they have that are
proposed here for the settlenent agreenent, what woul d
it have on the water situation out there for the
subj ect property.

A Sure. Absolutely.

Q Ch, and orient the Court.

A Yeah. So north is going to be on the
| eft-hand side of the board. South on the opposite
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ri ght-hand side.

Q So if we were doing a regular map, that would
be north?

A Yes, sir. |I'll be speaking fromnorth to the
south in those terms. So to be consistent with the
overall intent of the Lee County Conprehensive Pl an
and those goals, there's been a long-termintent to be
able to take water fromthe north to the south,
especially in this area |ocated east of |1-75 and al ong
t he Corkscrew Road corri dor

Hi storic flow patterns have been disrupted by
t he devel opnent of agricultural activities and by
roadway construction, particularly and predom nately
east of the Interstate 75 area. And so this property
provides a great opportunity to reestablish those
historic flow patterns.

And when first looking at it, we | ook at
mul tiple sources of data to help us cone up wth an
appropriate alignnment of those flowway corridors. W
| ook at historic aerials back fromthe 40s and early
50s prior to the devel opnment of the agricultural
activities. W |look at previous studies that have
been done such as the referenced Dover-Kohl study, as
wel | as previous county studies, and we | ook at trying

to establish flow patterns through existing wetlands
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that are on the property that have been adversely

I npacted by the agricultural activities but the
historic flow through those wetlands in a pattern that
goes down to the south, which would just be the CREW
| ands.

And this really works if you take that flow
pattern fromthe north boundary line along 82 south
under -- you know, through Corkscrew Road to the south
side of Corkscrew and eventually neet those CREW I ands
and help themget the water right for those areas.

Q Is that water flowing to the sanme degree now
fromnorth of Corkscrew Road to south of Corkscrew
Road?

A No, it does not.

Q Go ahead.

A The opportunity for this flow restoration
al so provides a benefit to Lehigh Acres, which could
result in a drainage connection for those -- for that
property at that point |located on the north side of
82.

Much of Lehigh Acres currently drains to the
Orange River, and it is well-known that the O ange
River is pretty, I'll say well-taxed, often has
fl oodi ng problens even with normal rain events. So to

be able to provide a drainage connection froma
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portion of Lehigh Acres through the property hel ps

al l eviate sone of those issues.

This plan al so provides an opportunity to
relieve sonme of the flooding that Wldcat Farnms is
experiencing due to the agricultural activity and the
devel opnent there of those fields. There's been berns
t hat have been placed along the eastern property line,
whi ch have inpacted the historic flow pattern that
used to come through there.

The one other benefit that the plan has is it
al so re-establishes flow through a -- on the west side
of the property where there's a wetland that is shared
between the Lee County |land on the west side and part
of the Kingston property. So this design hel ps
actually direct flow through that wetland system whi ch
Is an off-site benefit as well.

Q And are those hydrol ogic benefits detail ed
even nore specifically on this exhibit?
A Yes, they are.

MR MOORE: Could | get that marked, please,
as Exhibit 33. [1'd ask that Exhibit 33, and we
furni shed counsel a copy, be admtted.

THE COURT: Any objection?

MR GROSSO. If | may just ask one question of

t he W t ness.
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Did you prepare that docunent, that map?

THE WTNESS: W did. Yes, | did.
MR. GROSSO No objection.
THE COURT: 33 is admtted.
(Joint Petitioners' Exhibit No. 33 was
admtted into evidence.)
BY MR, MOCRE
Q Al right. M. Fountain, if you could, just
explain the detail of this map a bit with this chart
in terns of the hydrol ogic benefits, the specific
I ndi cations on the subject property that are conducive
to a better water flow
A Absolutely. So this is a nore detail ed view
of the proposed flowway restoration area, and it
actual ly shows the concept of where, not only water
w1l flow based on the red arrows, but also
opportunities to store water in a strategi c nmanner
that pronotes a healthy hydraulic systemfor the
wet | ands involved in those areas, and al so doesn't
just conpletely drain the site and inpact the flow
downstream nore than they can handl e.
So along the northeastern side of the
property we show a | ocation where we could introduce
flows again from Lehigh Acres land into the floway

restoration corridor. And we actually show the
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direction of that flow noving in a northeast to

sout hwest direction.

Q | s that consistent with the historic water
flow?
A Yes, sir. W show the flow being achieved

just outside the western boundary into Lee County
preservation area and then back into the fl oway
systemdirected towards the south, towards the
Cor kscrew Road | ands.

Agai n, along the east side of the Kingston
property, there are nmultiple points where we could
i ntroduce flows fromthe WIldcat Farns area. Again,
t hose woul d be strategically -- those flow points
woul d be strategically defined based on nore detailed
design as we go forward.

Q So the new devel opnent cal |l ed Ki ngston woul d
accept water fromW Il dcat Farns to the east; is that
correct?

A Yes, sir.

Q kay. And then do what with it? Send it in
what direction?

A Yeah, so basically it would, again, comng
fromthe eastern side directing flow towards the
m ddl e of the Kingston property basically all the way

down to the sout h-sout hwest.
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So these flowway restoration areas would all

be connected, and the darker green areas are
consi dered to be areas where there woul d be pondi ng,
kind of Iike a marsh area, not a detention | ake, but
some lowlying lands to actually store surface water.
The water flow then travels south, and |

bel i eve based on the current plan, there is a south
connection here to Corkscrew, and there will be
anot her one along the nore eastern side of the
property.

Q And where does that, all that water end up
after it |eaves the southern parcel here on the map?

A It ends up into the CREWI ands.

Q Is that a good thing or a bad thing froma
hydr ol ogi ¢ standpoint for the CREWI ands?

A That is a positive thing. Right now the
di scharge point into the CREWIlands is very, what we
call point source, very direct discharge.

Q What's the negative result of that, if any?

A It is -- it doesn't mmc the historic flow
pattern being nore spread out, nore |ike a sheet flow
pattern. It creates -- you know, introduces nutrient
hi gh water that's very fast and -- trying to think of
another word to say -- very direct into a singular

point into their lands, which can create issues for
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t hem

Wth this project we would have multiple
poi nts of discharge into the CREWIands to hel p spread
out that water flow pattern and nanage it.

Q Vel |, under the current conditions, both the
north parcel and the south parcel, do you know what
they' re being used for?

A Agricultural activities.

Q From a hydrol ogi ¢ perspective, from your
pr of essi onal perspective, how does that current water
flow situation under current conditions conpare wth
the conditions that you are depicting on this chart
and what you anticipate under the settlenent
agreenent ?

A So with the existing conditions of the
properties, there really is no connectivity to pronote
surface water flow between the wetlands. The wetl ands
are typically isolated with berns around them and
even ditches, and sonetines they, during the
agricultural activities, they will actually punp water
into the wetl ands and use them for storage areas. So
It really inpedes the hydrol ogy of those wetlands. It
does not have the sanme connected flow pattern that
this plan provides.

Q Assume for a nonent that the north parcel and
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the subject parcel and the south parcel that were

devoted to a mning use, or lime rock mning say, how,
i f you know, would the water flows there conpare with
the water flows that you're anticipating with this
settl ement agreenent?

A They woul d not be consistent. [|'mnot a
m ni ng expert, however, | would believe that it would
be a simlar --
MR GROSSO I'msorry. |I'mgoing to have to
object. I'mnot an expert, but | believe that now
what cones next is objectionable.
MR MOORE: We're not asking her about her
m ni ng expertise.
THE COURT: Sustained. Could you rephrase the
question, please.
BY MR MOORE

Q What is your opinion with regard to the water
flows, assum ng a mning use of that property, based
on your expertise as a hydrol ogist and civil engineer
as conpared with the settlenment agreenent?

MR GROSSO | don't believe that restated
question addresses the core issue. The witness said
[''mnot an expert in mning.

MR MOORE: |'mnot asking for a mning

expertise, Your Honor.
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THE COURT: Overruled as to the l[ast question.

THE WTNESS:. It's ny opinion there would
still be isolated wetland areas with the m ning
devel opnent, and | do know that with the m ning
there are concerns about drawi ng down the water
| evel s within adjacent wetlands due to the m ning
activities and having them exceed the depth of the
wat er table.

BY MR MOORE:

Q Now, could these flowways and the hydrol ogic
benefits that you' ve nentioned be achieved w thout
including the parcel to the south of Corkscrew Road as
part of the settlenent agreenent?

A No, they could not be fully achieved.

MR. MOORE: One nonent, Your Honor.

That's all we have for Ms. Fountain. Thank
you.

CROSS- EXAM NATI ON
BY MR GROSSO

Q Ma' am you' ve been practicing hydrology in
Florida since 2003; is that right? That's what it
says on your resune. Engi neer since 2003.

A Vell, yes, | got ny license in 2003, yes.

Q G eat. Have you ever done consulting work on

behal f of a m ning conpany or a conpany seeking
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approval for a m ne?

A No.

Q Ever done any engi neering studies of the
hydr ol ogi cal inpacts of m nes?

A No, | have not.

Q Have you ever provided hydrol ogi cal services
to agricultural operations?

A No, | have not.

Q Though, | assune that you have never witten
a report to the State of Florida docunenting any of
t he adverse hydrol ogi cal effects of agricultural
operations, right?

A No. | will say |I've reviewed data from
monitoring wells for numerous sites that have
agricultural activities and conpared those recorded
water levels with the water levels prior to
agricultural activities.

Q And not hing that you saw there ever pronpted
you to wite any kind of report to anyone with
authority docunmenting the adverse effects on water
flow of farmng, correct?

A Only docunenting the observations and the
recorded data and those differences. Nothing specific
about agricul ture.

Q The first map or the first imge y' all talked
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about, you and M. More, it said wldlife corridors,

but that actually didn't depict or describe any
particular wildlife corridors on the property because
you're not a wldlife biologist, are you?

A | am not .

Q The flownvay restoration for The Place and the
Ver dana devel opnents, did you design that?

A Yes, | did.

Q And is it working right now as it was
designed? |Is it working correctly?

A Yes.

Q Are there not significant conplaints by
nei ghbors that it is not working correctly?

A | am not aware of significant conplaints.

Q There's a | egal drainage easenent through the
Titan Mne site currently, isn't there?

A | don't know the answer to that.

Q And so if that drainage easenent that runs
through the Titan mning site is currently adequate to
protect ny client's property fromflooding, you don't
know about that, do you?

A | do not.

MR CGROSSO If | may have a nonment, Your

Honor .

THE COURT: You may.
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MR. GROSSO  Thank you, Your Honor. That's

all.
THE COURT: Redirect?
MR. MOORE: Just briefly, Your Honor.
REDI RECT EXAM NATI ON
BY MR MOORE

Q M. G osso asked you about what you didn't
do, but let nme ask you about what you did do.

Did you exam ne the current site, the current
conditions of the site, what's it being used for?

A Agricul ture.

Q Agricul ture?

A Yes.

Q And you exam ned the fl owways under the
current conditions, and you conpared themw th the
flowvays in the after condition if the settlenment is
approved; is that correct?

A Yes.

Q | s that what your testinony is based upon?

A Yes, sir.

Q | s that consistent with your experience and
your training in the field of hydrol ogy and fl oways?

A Yes, sir.

MR MOORE: That's all | have.
THE COURT: You may step down. Thank you.
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M. Moore, your thoughts. Good tine for a

break?

MR. MOORE: Could we approach?

THE COURT: Absol utely.

( Si debar begins.)

MR GROSSO |'mopen to everyone's
convenience on this. | can go if need be. |If the
Court or any of the nenbers of the Court staff or
court reporter or counsel need a break for |unch,
maybe the witnesses do, that's fine with ne. [|'m
happy either way.

MR MOORE: |I'ma | ow mai ntenance | awyer.

THE COURT: Everybody el se may have an uproar
in the crowd. These fol ks who nay need to --
sonebody out in the gallery nmay need to take food
for medi cal purposes, so | think we should, but we
can make it tight and quick. | nean, when would you
i ke to reconvene?

MR GROSSO  1: 007

MR, MOORE: Sure.

THE COURT: Very good. Let's do that.

( Si debar ends.)

THE COURT: We're going to take a noon recess.
We're going to reconvene at 1:00 to continue with

the hearing. For those lawers in the case and for
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be in recess

until 1:00.

(Recess from12:05 p.m to 12:59 p.m)
THE COURT: \Whenever you're ready, M. Moore,

you may call your next wi tness.

MR, MOORE:

We cal l

Shane Johnson.

SHANE W LLI AM JOHNSON,

a Wwtness, after being duly sworn, upon his oath,
answered and testified as foll ows:
THE W TNESS:. Yes.
DI RECT EXAM NATI ON
BY MR MOCRE

Q Wul d you state your full nanme and busi ness
address for the record, please.

A Shane WIIiam Johnson.

Q And how are you enpl oyed, sir?
A | am an ecol ogi st at the environnental
consulting firmof Passarella & Associates, and the
address of that business is 13620 Metropolis Avenue,
Suite 200, in Fort Myers, 33912.

Q And |I'mgoing to ask that your CV be
admtted, but can you just briefly tell us your
education and work experience. Just sunmmarize it very
briefly, please, with regard to ecology and the field

t hat you' re worKking.
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A Sure. | obtained ny bachel or of science

degree in zoology with an enphasis in wldlife
managenent from Southern Illinois University
Carbondal e and started ny career in Florida in 2003
wor ki ng for the Sani bel - Capti va Conservati on
Foundation as a shorebird technician. And then
eventual |y, shortly after that, obtaining an ecol ogi st
position where |I currently work at Passarella &
Associ at es.
Q Al right. And did you hear sone of the
testi nony here this norning?
A Yes.
Q Al right. And you heard the testinony about
t he pant hers and pant her habitat?
A Yes, | did.
Q Ckay. Are panthers a part of your study area
with which you're famliar?
A Yes, it is.
MR MOORE: Your Honor, this is the CV of
M. Johnson. It's not nmarked yet, but whatever the
next nunber would be, 1'd ask that it be admtted.
THE CLERK: 34.
THE COURT: Any objection, M. Gosso, to the

MR. GROSSO No, Your Honor.
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THE COURT: Thank you. 34 it's admtted.

(Joint Petitioners' Exhibit No. 34 was
admtted into evidence.)
MR. MOORE: Thank you.
BY MR MOCRE

Q So I'mgoing to ask you to look at this
exhibit, the enlargenent of this exhibit, which has
been admtted as 32. Init, if you can see it, but
you see the green arrows that are basically north and
sout h?

A Yes.

Q Al'l right. Do you know what those represent?

A Yeah, it represents a wldlife corridor,
specifically a large animal wldlife corridor that we
are incorporating as part of the project design.

Q Does that corridor currently exist?

A It does not.

Q D d you assist Kingston Devel opnent in
designing anything to do with habitat protection and
wldlife corridors, particularly as it relates to
| ar ge manmal s?

A Yes, we did, specifically with respect to the
restoration involved with such corridor involving
speci es, plant species to be planted to re-establish

vegetation within that corridor, discussing corridor
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w dths, and al so hel ping with the design of the

w ldlife crossings associated with that corridor.

Q Have you worked on ot her devel opnents for the
Caneratta G oup?

A Yes, | have.

Q VWi ch ones?

A The Pl ace at Corkscrew and Verdana Vill age.

Q And as a part of that consulting work, did
you interact at all with any state or federal agencies
wth regard to wildlife?

A Yes, specifically the U S Fish and Wldlife
Service and the Florida Fish and Wldlife Conservation
Conmm ssi on.

Q And t hose devel opnents have been approved; is
that correct?

A Correct.

Q Wul d you just explain to the Court exactly
how t hese corridors work and what -- how they're --
how they're placed on the devel opnment progranf

A Sur e.

MR GROSSO. (bjection. | don't believe this

W t ness has denonstrated expertise in panther

managenent, panther habitat, anything related to do

with the science of the Florida panther, or other

wldlife for that natter.
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MR MOORE: We'Ill be happy to go into his

credentials a little nore, Your Honor.

THE COURT: If you would, please, M. Moore.
BY MR. MOCRE

Q M. Johnson, do you have anything to do in
your work experience with panthers or wildlife
corridors or design of developnment with regard to
t hose issues?

A Yes, | do. Going back to the history we've
had working with wildlife agencies, again, the U S.
Fish and Wldlife Service and Florida Fish and
W Ildlife Conservation Conm ssion, we work with those
agencies closely in the design of corridors, the plant
material required to establish and restore vegetation
W thin those corridors to establish corridor w dths
and al so crossings.

Q Are you specifically famliar with the kind
of land use patterns and devel opnent requirenents as
rel ated to panthers?

A Yes.

Q And the panther habitat, is that sonething
that's regulated by Lee County, or is that -- are
there other agencies that deal with that typically?

A As you're going through the environnental

permt process, that's typically, again, the U S. Fish
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and Wldlife Service and al so input received fromthe

Florida Fish and Wl dlife Conservation Conm ssion.

Q Al right. And in terns of the design work
for the wildlife corridor, you say you have worked on
other wldlife corridors in the past and have
consulted with federal and state agenci es about
approvals for those; is that correct?

A Yes.

MR. MOORE: Your Honor, | would like to
continue with ny exam nati on.
MR GROSSO May | voir dire, Your Honor?
THE COURT: You may.
VO R DI RE EXAM NATI ON
BY MR. GROSSO

Q Sir, when you said we work, is there sonebody
el se on staff at your firmwho is the wildlife
speci alist?

A No. Wen | say we, we work as a team at
Passarel |l a & Associ at es.

Q So how many -- have you published any papers
on the habitat needs spatially of the Florida panther?

A No.

Q Have you published any reports or studies on
the wildlife habitats spatial needs of the -- any of

the mammal s that are known to live in this part of
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sout hwest Fl ori da?

A No.

Q Have you ever been enployed as a wildlife
expert with the federal or the state wildlife
agencies, US. Fish and Wldlife Service or the
Florida Fish and WIldlife Conservation Conm ssion?

A Sani bel - Captiva Conservation Foundation was
ny job prior to Passarella & Associates, the funding
of which came directly fromthe U S. Fish and Wldlife
Service, and | worked cooperatively both with the U S.
Fish and Wldlife Service and the staff of
Sani bel - Captiva Conservation Foundation as part of
t hat j ob.

Q Have you ever done any studi es about
wi | dl i fe-vehicular collisions?

A Not personally.

MR GROSSO | don't believe this witness has
the requisite expertise to give these opinions, Your
Honor .

MR MOORE: If | may just briefly.

BY MR MOORE

Q You haven't published any academ c papers; is
that right?

A Correct.

Q Wth regard to panther habitat or wildlife?
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A Correct.

Q But you have gotten approvals fromstate and
federal agencies for devel opnents, Caneratta-type
devel opments for a residential project; is that
correct?

A That is correct.

Q And those approvals dealt with | arge manmal s,
wldlife corridors, and specifically panther habitat;
Is that correct?

MR, GROSSO  Objection. Leading.
BY VR MOORE

Q What did those approvals deal w th?

A Vll, to walk you through this a little bit
nore, specifically, when we're in the environmental
permt process, we prepare a variety of docunentation
that these wldlife agencies, again, the U S. Fish and
Wl dlife Services and the Florida Fish and Wldlife
Conservation Conmission, utilize in making a
determ nati on of approval for projects.

Q All right. Currently, are there any wildlife
corridors or panther crossings in this area that we're
dealing with with regard to this --

THE COURT: M. Moore, let ne first address.

The Court overrules the objection and will allow the

inquiry of this wtness.
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MR. MOORE: Thank you, Your Honor.

DI RECT EXAM NATI ON CONTI NUED
BY MR MOCRE

Q Are there currently any wildlife corridors or
crossings in the area of Corkscrew Road, north and
south parcel s adjacent --

A No.

Q -- thereto?

Again, to ask you about just describing for
the Court these corridors, what it does, how it works,
what the | and use devel opnent changes that have to
occur in order to provide those corridors, would you
go ahead.

A Sure. Again, it's establishing and
re-establishing vegetation to provide a vegetated
corridor so that it will allow cover and novenent to
occur between point A and point B.

If we're taking just the exanple here in
showi ng green, this would provide connectivity between
| nperial Marsh Preserve to the west, which is on the
bottom part of the property that abuts the property to
the west, east all the way to the CREWI ands.

So essentially, in the existing condition
right now, we have wetl|land systens that are in place

as part of the existing property, and the groves
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surrounding them Essentially the grove area will be

restored to provide additional vegetated connection to
these wetland areas as part of this corridor to allow
nmovenent to occur fromwest to the east.

Now, these wetlands systens are essentially
I sol ated or connected by just very narrow ditch
systens. The restoration event that would occur would
reconnect these areas so a significant corridor would
be mai ntained for wildlife novenent.

Q And with the establishment of a corridor such
as depicted on that exhibit, is that a fairly
I nexpensi ve process, or does that cost any anount
of -- substantial anount of noney, or do you know?

A VWell, the restoration is pretty costly from
ny experience working on The Pl ace at Corkscrew and
Verdana Village which, by the way, this is a very,
very simlar type of restoration that's being proposed
here on the Kingston property. That's a very costly
endeavor because the restoration that occurs fromfarm
fields, in this case, you know, row crops and existing
citrus is very expensive. You're going fromvery
denuded, very -- highly, you know, intense
agricultural activities to, you know, freshwater marsh
and pine systens. It takes a lot of effort and costs

to, you know, restore those areas to those target
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habi tat types.

Q Under the settlenent proposal for the
Ki ngston Devel opnent, who pays for that expense? |Is
that the taxpayers of Lee County?

A No.

Q Who pays for it?

A Vell, it would be the devel oper paying for
that, and al so the maintenance of that would be either
t he honeowners association and/or the comunity
devel opnent district.

MR MOORE: One mnute, Your Honor.
BY MR MOORE:

Q Wth regard to the wildlife corridor and the
| arge manmal crossings and panther habitat in general,
can you nmake any conpari son between the panther
habi tat under the settlenent proposal and the panther
habi tat under, say, a mning use or a |ow density
residential use of, say, one unit per 10 acres?

A s this assum ng that m ning would occur in
the entire property shown here?

Q Yes, north and south parcels.

A | would say that the project as proposed
provides a significant benefit to the Florida panther
with the corridors that are proposed here and the

restoration that woul d occur.
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Wth a mning operation, you have |arge

expansi ve open water areas that are essentially zero
value for the Florida panther. |In this situation, you
have the ability to connect the existing wetland areas
and restore the agricultural areas to create
significant corridors, which you would not have that
opportunity with large scale mning. And also | think
your other exanple was the single-fam |y hones.

Q Yes, sir.

A So that would be kind of the status quo for
t he devel opnent in the DRRGR.  One unit per 10 acres,

correct?

A To ny know edge, there is no preservation
requi renent under that scenario. So the plan as
proposed is a significant benefit over that scenario.

Q So bottomline, are the panthers better off
or worse off with the settlement proposal such as
outlined here than the current situation?

A Better off.

MR. MOORE: That's all we have, Your Honor.
CROSS- EXAM NATI ON
BY MR GRCSSO
Q So on whose behalf are you here testifying

today? Who's your client?
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A My client is Caneratta.

Q |s that the sane client that devel oped the
Ver dana Pl ace?

A Verdana Vil l age, yes.

Q And the sanme client that devel oped The Pl ace?

A Yes.

Q And you were their environnental consultant
on those projects, too?

A Yes, sir.

Q Are you saying that panther and ot her |arge
wldlife do not currently traverse over the property
we' re di scussing today?

A | didn't say that.

Q Ckay. So panther and other large wildlife do
regularly traverse the property we're tal ki ng about
today, correct?

A | don't knowif | would characterize it as
regularly, but they do traverse the property.

Q It is a comon understandi ng about the status
of the Florida panther that they are now in peril
because their habitat historically has shrunk to
unsafe | evels, correct?

A In |arge part due to habitat | oss.

Q So that's a yes to what | asked you, right?

A Yes.
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Q So in addition to urban devel opment shrinking

their habitat, the second biggest threat to the

Fl orida panther is vehicle collisions on roads,

correct?
A Yes.
Q Ckay.
A Vell, let ne --
Q | got another question for you.

MR, MOORE: Your Honor, can the witness finish
hi s answer?
THE COURT: He may.
THE WTNESS: | don't know if that's the
second | argest cause of panther nortality. | want
to say that, you know, intraspecific aggression may
be up there.
BY MR GROSSO

Q And intraspecific aggression is a result of
the fact that as the panthers' habitat has shrunk, you
got too many male panthers in too snall of an area.
That's increasing the aggression you're talking about,
correct?

A | wouldn't necessarily agree with that.

Q Can you name for our judge today a single
study that has docunented that replacing farns with

subur ban devel opnent has benefited the Florida panther
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or any other |arge mamual s?

A | can't nanme one of f hand.

Q Ckay. If I own -- build ny house on 10 acres
of land out in the country in eastern Lee County, what
I's the nost comon thing that's happening on that |and
out side of where I've actually built the house?

A " mnot sure | understand your question.

Q Yeah. If | build a house on 10 acres,
doesn't the vast mpjority of the rest of that 10
acres, other than nmy house, typically remaininits
natural state?

A That's individualistic.

Q Sonetines people will now the [awn you're
saying, right?

A That could result in a variety of different
| andscape options depending on the individual.

Q And is your testinony today that Florida
pant her woul d rat her have the devel opnent proposed in
this settlenment agreenent than they woul d have
scattered residential devel opnent at one unit per 10
acres? That's what you're telling us today?

A The project that's proposed wll provide a
| arger and nore significant benefit due to the anmpunt
of restoration that will occur and the corridors that

w |l be established.
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Q Ckay. And the corridors that were
est abl i shed are how w de?
A It varies. |In the southern part of the

property, for exanple, say for sake of exanple south
of Corkscrew Road, they are approximately 500 feet
w de. There are sone pinch points, but in general --

Q Pi nch point neani ng what?

A Pinch point is sone areas they may be 300,
but the vast mgjority of the corridors and the
restoration that you see is approximtely 500 feet
w de.

Q And it is also a commonly understood aspect
of panther biology that they do not |ike being around
humans and urban devel opnent, correct?

A | would say in general that's correct. But |
also would state that there are sone that are -- have
becone nore accustoned to humans and ant hr opogeni c
activities.

Q But that's actually an adverse inpact to the
ecol ogy of panther, right? That's not viewed by the
scientific conmmunity as a benefit to the long-term
survival of the species, is it, sir?

A Per haps.

Q It is? Are you saying that it is? Are you

sayi ng that changes in panther behavior as a result of
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human encroachnent are understood by the scientific

community to be beneficial to the long-termviability
of the species? |Is that your testinony today?

A Can you restate your question, please.

Q Are you saying that the scientific comunity
I's under the inpression that human-induced changes to
pant her behavi or are good for the long-term
survivability of that species?

A VWll, in this case, the restoration would be
a human-i nduced change to the [ andscape. | think that
woul d be a benefit.

Q Yeah, how about the question that | asked,

t hough? Are you saying that where panther have gotten
used to garbage and pets and ot her things humans
bring, that that's considered a benefit to the
panther? It's not, is it?

A | would say no, it's not a benefit, but
again, that's -- you know, those panthers that have
been habituated to anthropogenic activities is
probably a very small portion of the population.

Q But you understand, this is one of the nost
critically endangered species in the entire United
States of America, do you not?

A | understand that.

Q And we have -- Lee County has policies inits
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conprehensive plan that require educating the public

about how to interact and |ive anong panthers safely,
correct?

A Yes.

Q And soneone who lives out in this part of the
county with a house on 10 acres, they get that public
education too about, you know, bear-proof trash
containers and things like that, correct?

A | don't know if that's true.

Q Ckay. So are you saying today that the only
way to educate people who would own hones in this area
Is to bring 10,000 new hones in to this property?

A | wouldn't say that.

Q Ckay. And the land that we are tal ki ng about
that's the subject of this settlenent agreenent is a
priority 1 panther habitat designated area, correct?
Tier 1 priority area, correct?

A | don't know the exact overl ay.

Q That's not sonething you | ooked at before you
cane here to testify today?

A Vell, we ook at -- for the environnental
permtting process, for exanple, we look at if it's
wthin a primary or secondary-type habitat.

Q And this is primary habitat, isn't it?

A It's both primary and secondary.
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Q That neans anong all the properties, it's

anong the nost inportant pieces of |and there is for
the panther. That's what that neans, right?

A It's within the U S. Fish and Wldlife
Servi ces overlay, yes.

MR GROSSO If | may approach, Your Honor,
the exhibit --
THE COURT: You may.
BY MR GROSSO

Q So is it the green that's going to -- the
green line that's going to be the corridor as you
called it?

A That's going to be designed and desi gnat ed
for large ani mal novenent, yes.

Q And when | see these pods that are right up
agai nst that corridor, is that a devel opnent pod?

A Yes.

Q So that's where the people and their hones
and their commercial areas, they're going to be right
there adjacent to that corridor, right?

A Correct.

Q And the sane for this piece down here that
|'mpointing to with ny finger?

A Yes.

Q So your wildlife corridor will be imrediately
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adj acent to areas devel oped with permanent residential

homes and conmerci al devel opnent, correct?

A Correct. | would |like to el aborate on that,
if | could.
Q | got another question for you, though.

You've told us that urban devel opnent eating
up habitat is one of the primary threats to panther,
correct?

A | said habitat |oss.

Q Ckay. And you've also told us, then, that
i nfighting anong panthers is one of the other primary
threats to the species, correct?

A Yes.

Q And the other of the top three threats to
this animal are vehicular nortality, correct?

A Yes.

So that's nore cars equals nore collisions

that are fatal to Florida panther, correct?

A In certain areas, yes.
Q Vell, this would be one of the areas.
A Are you asking nme?
Q Yes.
A Potentially, yes.
MR GROSSO If | may, Your Honor. My | have
a nonent ?
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THE COURT: You may.

MR. GROSSO  Thank you, Your Honor. That's
all | have.
MR MOORE: If | may.
THE COURT: You may.
REDI RECT EXAM NATI ON
BY MR, MOCRE:
Q So what's the purpose of a panther crossing
or wldlife corridor particularly in the area of
Cor kscrew Road?
A One of the benefits would be to help safe
passage for animals |ike Florida panther.

Q How does that work specifically?

A Vell, if | could use the pointer here.
Q Sur e.
A It's part of this large aninmal corridor,

again, fromlnperial Marsh Preserve to the west to the
CREW | ands, we would not only re-establish vegetation
along this corridor, but there would al so be | arge box
cul verts under the main spine road here within the
devel opnent. There's al so a proposed future | ocation
that woul d provide a | arge box cul vert across
Cor kscrew Road.

Q So when you say a box culvert, the purpose of

such a culvert is what, in this context?
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A Well, to prevent panthers from having an

adverse interaction with a vehicle.

Q So they wouldn't get hit by a car or truck?

A Correct.

Q That doesn't exist now on Corkscrew Road,
does it?

A It does not.

Q So what protects the panther right now from
getting on Corkscrew Road and getting smacked by a
truck?

A Not hi ng.

Q Ckay. And with regard to the habitat, | may
have m ssed your testinony or your answers to ny
questions earlier, but M. G osso was asking you about
a decrease in panther habitat as being a serious
problemin Florida or in the nation; is that correct?

A Yes.

Q Bottom |ine, does this settlenent proposal
I ncrease panther habitat or decrease it?

A This project will increase the top |evel
habitat for the Florida panther. So essentially the
devel opnent is being concentrated within the existing
agricultural fields, which fromthe U S. Fish and
Wldlife Services' perspective considers that |ow or

m nimal value for the Florida panther.
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So the restoration areas that would occur in

the blue areas and the green area and all surroundi ng
t he pods woul d be high level or optinmal habitat for
t he pant her.

Q Did you coordinate this wildlife corridor
wth the Florida Wldlife Federation, or did you just
do it without any kind of coordination?

A This was with direct coordination with
Florida WIldlife Federation. |In fact, they're the
ones who conducted a study to suggest that this
corridor here would be beneficial for the Florida
pant her.

Q The Florida WIldlife Federation did that?

A Yes.

Q You may have already done it, but | just want
to give you a chance. You started to elaborate on an
answer to a question that M. Gosso cut you off wth
regard to the adjacency or proximty of hones and the
wildlife corridor. D d you have any nore you wanted
to clarify on that?

A Yeah. To expand on that, | think M. Delisi
in his testinony spoke to the human-wldlife
coexi stence plan as part of the settlenment agreenent,
and as part of that plan, there's fencing along the

perineter of the pods that would, you know, reduce
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pant her and their prey species fromentering the

devel opnent pods thensel ves.

So essentially it's a controlled environnent
to keep the panthers and other wildlife species within
the restoration areas and out of the devel opnent pods.

MR MOORE: That's all we have. Thank you.

MR GROSSO May | briefly, Your Honor?

THE COURT: You may.

RECROSS- EXAM NATI ON
BY MR GROSSO

Q How hi gh are those fences, sir?

A The fences, we coordinated wth the Florida
Fish and WIdlife Conservation Conm ssion, six feet.

Q Are you telling us today that the Florida
Wl dlife Federation has approved the devel opnent
that's the subject of this settlenent agreenent?

A No, | didn't say the Florida Wldlife
Federation approved the devel opment, no.

Q What you've said is that the Florida Wldlife
Federation at sone point in the past has recomended
that there be a wildlife corridor in the sane general
vicinities as the one you're tal king about today,
right?

A That's correct.

Q But the Florida WIldlife Federation never
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took a position that running that corridor adjacent to

a maj or urban devel opnent was good for the panther,
have they?
A Not to nmy know edge.
Q Thank you.
MR. GROSSO  Thank you, Your Honor.
FURTHER REDI RECT EXAM NATI ON
BY MR, MOCRE
Q Did the federation i ssue an objection?
A Not to nmy know edge.
MR. MOORE: Thank you.
THE COURT: You may step down, sir.
THE W TNESS: Thank you.
MR. MOORE: Your Honor, we call David Brown.
DAVI D BROW\,
a Wwtness, after being duly sworn, upon his oath,
answered and testified as foll ows:
THE WTNESS: | do.
DI RECT EXAM NATI ON
BY MR MOCRE
Q Wul d you state your full nanme and busi ness
address for the record, please.
A My nane is David Brown, and I'"mcurrently a
managi ng principal with Progressive Water Resources,

which is a division of RESPEC Conpany, LLC, and ny
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office is |located at 6561 Pal ner Park Circle, Suite D

Sarasota, Florida, but we also have offices in Fort
Myers and in Tanpa.

Q Al right. Sir, would you give the Court a
very brief summary of your education, work experience
in your field?

A Recei ved ny bachel or of science fromthe
Uni versity of Florida in 1983, upon which | went to
work at a mning engineering firmin Wnter Haven,
Florida, by the nane of Richard Fountain & Associ ates.

Wil e enpl oyed at Richard Fountain &

Associ ates, | continued ny graduate studies in
stratigraphi c anal ysi s hydrol ogy engi neering and
groundwat er hydr ol ogy.

After Richard Fountain & Associates, | was
enpl oyed by Ardaman Associ ates, a geotechni cal
engineering firmin Olando, Florida.

| left Ardaman Associates and went to the
Sout hwest Fl ori da Water Managenent District where |
was a senior water use permt eval uator and senior
prof essional geologist. | also admnistered a
cost-share programw th the water managenent district
called Facilitating Agricultural Resource Managenent
Systenms or FARMS program

| then left the Water Managenent District and
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went back to consulting. | was a vice president at

| ntegrated Water Sol utions. Then left Integrated
Water Solutions and started a conpany Progressive
Wat er Resources, and we were acquired by RESPEC in
July of 2021.
Q Al right, sir.
MR MOORE: Your Honor, we've got a CV from
M. Brown, and we've got it marked as 35.
THE COURT: Any objection?
MR GROSSO.  No objection.
THE COURT: 35 is admitted.
MR MOORE: Thank you, Your Honor.
(Joint Petitioners' Exhibit No. 35 was entered
I nto evidence.)
BY MR MOORE:
Q M. Brown, are you famliar with the proposed
devel opment al ong Corkscrew Road cal | ed Ki ngston?
A Yes, | am
Q Have you been listening to the testinony here
t his norning?
A | have.
Q Did you have any role in consulting wth
Ki ngston on the hydrologic issues related to the
devel opnent ?

A | did.
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Q I n general, what was that role?

A Basically looking at -- | assisted both the
engi neer and the ecol ogi st on sonme of the overl and
flow stream systens, slash, flowways, also contouring
some of the water level values within the surficial
aqui fer system and eval uating the water use permts
that are on site.

Q Now, we've got a series of four charts, and
the first one, and | --

MR. MOORE: Let's go ahead and get this marked

as 36, | believe. W can call it proposed reduction
in overall irrigation quantities.
BY MR, MOORE:

Q Did you prepare this exhibit?
A | did.
Q Al'l right.
MR. MOORE: Your Honor, | would like to offer
that as a sunmary.
THE COURT: Any objection?
MR, GROSSO (Shakes head.)
THE COURT: 36 is admtted.
(Joint Petitioners' Exhibit No. 36 was
admtted into evidence.)
BY MR MOORE:
Q Al right. Sir, would you explain to the
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Court what this diagram-- what this chart represents

and the contents of that are set out there in terns of
the quantities?
A Ckay. To understand the proposed reduction

I n groundwat er quantities, you have to understand the
existing permtted quantities that on site.
Currently, there is an existing agricultural
operation. That is what's authorized to occur by the
South Florida Water Managenent District. The permts
on site allow for the irrigation 4,805 acres as shown
here. That results in -- or has an allocation of
4,681, 000, 000 gal l ons per year. |If you divide that by
365 for the nunbers of days in a year, that equates to
12.8 mllion gallons per day.

Usi ng the exact sane programthat the South
Fl ori da Water Managenent District uses to allocate
those quantities, | also | ooked at the proposed | awn
and | andscape irrigation systemfor the Kingston
Devel opnent, which wll occur over approxi mately
832 acres and require approximately 2.9 mllion
gal l ons per day. |If you subtract 2.9 from12.8, it
results in a reduction of 9.9 mllion gallons per day
of groundwat er.

|f you | ook at the table below that, |'ve

further subdivided the aquifer source. The existing
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agricultural operations utilize two aquifer systens,

the shall ow water table aquifer, and then the
under | yi ng confined sandstone aquifer.
Basically the permts authorize approximtely
6.7 mllion gallons per day to be withdrawn fromthe
wat er table aquifer and approximately 6.1 mllion
gal l ons per day fromthe sandstone. So roughly half
of the permtted quantities split between the two
aqui fer systenms. |If you add 6.7 plus 6.1, you get
back to the 12.8 that | described in the table above.
The proposal on the |andscape for the
Ki ngston Devel opnent will exclusively use the water
table aquifer, and, again, as | testified earlier,
wll be approximately 2.9 mllion gallons per day, but
that will exclusively be withdrawn fromthe water
table aquifer. So there will be 100 percent
retirement of sandstone quantities as a result of the
devel opnent .

Q What's the significance of the two aquifers
and the reduction in the drawmdown fromthe sandstone
aqui fer in particular?

A Vel |, the sandstone aquifer itself that was
previously testified is an aquifer system of concern,
so it's a confined system |It's used very often in

Lee County for a potable supply for donestic
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sel f-supply fromindividual households. So it is an

aqui fer of concern wthin Lee County and also with the
wat er managenent district.

Q So the per day reduction in water between
existing permtted water use by the agricultural
conditions is how nmuch?

A 9.9 mllion gallons per day, which is
approximately equal to the sane quantities that Lee
County is authorized to withdraw fromthose same two
aqui fer systens for their potable supply system So
basically we're retiring an entire well field as a
result of this project.

Q Wul d that reduction occur -- the same type
of reduction occur if the agricultural use were
continued at that site?

A No.

Q Now, you got some nore detailed contours.

MR MOORE: This next one |I'd like -- it would
be. ..

THE CLERK: It would be 37.

MR MOORE: 37. And this is permtted aquifer
dr awdown.

THE COURT: 37 is admtted.
(Joint Petitioners' Exhibit No. 37 was

admtted into evidence.)
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BY MR MOCRE:

Q Did you prepare this?

A | did.

Q Ckay. Al right. Thisis alittle nore
challenging to interpret for a layman. Wuld you
expl ain that?

A "1l do ny best. You have two graphics
basically representing the two aquifer systens on
site. The one on the left is the water table aquifer,
and the one on the right is the confined sandstone
aqui fer.

So we ran a groundwater flow nodel of the
existing permtted quantities that are authorized for
the water table aquifer. This is a nodel that uses
MODFLOWN  The United States Geol ogi cal Survey Code, or
USGS desi gned the nodel. These are the sane nodel s
that you use to obtain a permt through the South
Fl ori da Water Managenent District.

So you basically run the nodel to | ook at
when | tal k about the permtted quantities, what does
that result when you withdraw that, and what is the

drawdown, which is the depression in the water |evel

surf ace.
So if you ook at this, if you | ook at the
bl ack outline is the Kingston property. It's kind of
Fort M Court Reporti
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hard to see fromthis distance, but there's a yell ow

contour line that runs around the outside.

Q Let me interrupt for a second.

A Yes, sir.

MR. MOORE: Your Honor, |'ve got an exhibit

t hat m ght be nore hel pful.

THE COURT: Thank you.
BY MR, MOCRE

Q Go ahead, sir.

A So there's a contour line that |I've shown
that runs around the outside of the property that the
nodel has generated, and that represents a half a foot
of drawdown. Now, that doesn't -- the drawdown
doesn't stop there. It continues to propagate out in
all directions, but I only show the one that is right
around the property itself just for this graphic.

Enbedded wthin that, you will see kind of
this color-coded area, which denotes areas of greater
drawdown. So the northern part of the property you
see kind of shade fromblue to green to kind of
yell ow, then orange and kind of an orangish red.
Those denote areas of greater drawdown where we have
hi gher concentrations of wells.

So we have about 1.5 foot to 2-foot of

drawdown on the northern part of the property, and
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also that 1.5 feet of drawdown within the southern

part of the property.

Now, when you | ook at the permtted sandstone
aquifer, this is a confined aquifer, so it acts
sonewhat differently in the nodel. You see that we
have significant drawdowns around the property itself
whi ch, again, is outlined in black. W have a 5-foot
drawdown in the sandstone around the property, and
t hen, again, using the sanme col or schene, as you go
W thin the property where the wells are | ocated, you
see drawdowns increase to 10, and then the southern
part of the property we have drawdowns of 10, 15, and
even 20 feet that occur as a result of the permtted
quantities.

Q Now, under the proposal we call the Kingston
Proposal, that's the nane of the devel opnent, as part
of the settlenent agreenent, did you also prepare a
chart showi ng the proposed aquifer recovery?

A | did.

Q |s that the chart?

A (Nods head.)

MR MOORE: And would that be --

THE COURT: 38.

MR. MOORE: 387

THE CLERK: 38, yeah.
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MR. MOORE: Ask that be admtted as 38.

Counsel ?
MR. GROSSO No objection.
THE COURT: 38 is admtted.
(Joint Petitioners' Exhibit No. 38 was
admtted into evidence.)
BY MR, MOCRE
Q Al'l right. Wat does that exhibit indicate?
A Ckay. Like I showed in the previous graphic,
we ran a groundwater flow nodel for the wthdrawals to
the existing agricultural operation. W also ran
nodel s for the proposed | awn and | andscape operati on,
but then we conpared those two nodel outputs to | ook
at what is the net change between those two drawdowns.
And so that's how you | ook at this recovery.
So in conparing those sane quantities, we now
see that we woul d have a recovery in the proposed
wat er table aquifer surrounding the property about
2/ 10ths of a foot. Again, this is color-coded. The
deeper colors represent greater areas of recovery.
So within the northern part of the property,
we have approximately one foot of recovery within the
wat er table, and we al so see down at the southern part

of the property, we al so see recovery comng close to

one foot -- I"'msorry, at one foot and slightly
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greater than one foot.

Looki ng at the sandstone, which recall we're
going to retire 100 percent of the sandstone
quantities, we have a recovery of approximately five
feet around the exterior of the property, around the
property line, and then, again, we have recoveries of
10-foot, 15-foot, and even 20-foot within the southern
part of the property.

So the reduction permtted quantities wll
result in a rebound in groundwater el evations.

Q Do those conclusions rely on the assunption
that there will be 10,000 dwelling units permtted?
A The nodels that | ran were based on the

irrigated area of Iawn and | andscape that woul d be
w thin that devel opnent, correct.

Q O the -- what did you say, 8007

A 832 acres.

Q Ckay. Qut of the 6,000 plus total ?

A Correct.

Q Ckay.

A That represents -- | didn't say that. That's

about an 83 percent reduction in irrigated areas. So
It's significant. So the 9.9 mllion gallons per day
represents about a 77 percent reduction in quantities,

which was stated earlier, but the irrigated footprint
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has reduced by 83 percent.

Q Al right. Now, that's for irrigation. D d
you al so |l ook at existing wells in the area?
A Yes.
MR. MOORE: That woul d be the Lehigh Acres
exi sting wells docunent.
THE CLERK: Thank you. That will be Nunber
39.
MR MOORE: W ask that this be admtted as
t he next exhibit.
THE COURT: The Court admts 39.
(Joint Petitioners' Exhibit 39 was adm tted
I nto evi dence.)
BY MR MOORE:
Q Did you prepare Exhibit 397
A | did.
MR MOORE: |Is that admtted, Your Honor?
THE COURT: It is.
MR. MOORE: Thank you.
BY MR MOORE:
Q What does this exhibit represent?
A Al right. If you look at this graphic on
the right-hand side, this is a screenshot from Lee
County's permtted well database. So it's an online

portal that you can research both the | ocation and
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t hen specifics about all of the wells.

And the first thing that junps out at you is
this red area that is here that actually is conposed
of thousands of individual dots or markers, which
represent individual wells. That is Lehigh Acres.

And so these are donmestic wells that occur
wthin Lehigh, and it basically is bound -- there's
sone that conme down further than that obviously, but
basi cal |y bound on the southern side by H ghway 82.
Right here in the lower right-hand corner is the
Ki ngston property line in this area.

And then |I've located a USGS -- it's a very
I mportant USGS water |evel nonitoring well, which is
W thin Lehigh Acres right in this area right here,

Focusi ng back on sone of the concerns about
t he sandstone aquifer, and this is fromthe South
Fl ori da Water Managenent District, 2022 Lower West
Coast Water Supply Update, and | won't read the whole
thing, but basically, intensive use of the groundwater
fromthe sandstone aquifer in the Lehigh Acres area
has resulted in |ocalized | owering of groundwater
| evel s towards the maxi mnum devel opable limts.

So basically they're getting close to
exhausting this aquifer systemin this area due to al

of the conpetition fromthese wells.
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This particular USGS nodel that | talked

about, L-729, this is what's called a hydrograph on
this side. So basically it's the period of record of
water |evel date that occurs every day collected by

t he USGS since 1977.

And the first thing that kind of junps out at
you on this graph is, what are these squiggly |ines
that run up and down? That represents -- the peak is
the wet season and the |lower point is the dry season.
So you get this oscillation every year. So that's
what represents wet and dry seasons through tine.

If you'll notice that this graph is very
di agnostic. Starting around 2000, you'll see that
that frequency, that anplitude changes dramatically.
It's alnost three tines as great as it was
historically. So the seasonal fluctuation in
groundwat er levels in the sandstone aquifer has
I ncreased dramatically as a result of this
conpetition.

Also, | did a linear trend analysis in Excel.
That's what this yellowline is. So you can
obvi ously -- you can see what it is, but the |inear
i ne hel ps you | ook at what the exact values are. So
we' re decreasing through tinme, and that |ooks |ike

approximtely, if you ook at the Y axis on the plot,
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about 10-foot decrease in water |evel.

So water |evels have dropped holistically
about 10 feet within the sandstone aquifer, but also
we have this exaggerated fluctuation in wet season and
dry season.

So this is kind of a classic exanple of an
aqui fer systemthat is stressed, and that's why
there's concern by both Lee County and the water
managenent district in regards to withdrawals fromthe
sandstone aquifer. That's why the recovery of water
| evel s and the abandonnent or retirenment of
groundwater |evels fromthe sandstone as part of the
project is very inportant, because these areas here to
the north, remenber | said that these drawdowns from
the agricultural use propagate in all directions?
These people in this area and al so along the eastern
side will definitely feel the direct benefit of this
reduction in permtted quantities.

Q Along the eastern side, is that WI dcat
Farnms?

A Yes.

Q So the settlement agreement as currently is
approved by the Board of County Conm ssioners, can you
characterize its effect on -- hydrologic effect on the

area around the subject properties?
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A Yes.
Q How woul d you characterize it?
A Currently, | would characterize the existing

setting, this is a stressed setting, and the project
as proposed is a regional benefit to the groundwater
resources and also is a benefit to the existing |egal
users in proximty to the project. So it's a regional
benefit as well as an individual user benefit or
exi sting |l egal user benefit.

Q Can those hydrol ogic benefits, which are
envi sioned by this devel opnment and settl enent
agreenent be achieved wi thout the settl enent
agreenent ?

A No.

Q Wul d those benefits be achieved if the | and
remained in agricultural --

A No.

Q -- both north and sout h?

A No.

Q How about if the two parcels north and south
of Corkscrew Road were mned for the next 30, 40,
50 years?

A Mning, | have a | ot of extensive experience
in mning. Mning is a whole new set of issues.

M ning severs the flowmvays. This -- the DRIGRis a
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dynam c rel ationship between surface water and

groundwater, and the two interact wth one another.
That's how t he groundwater systens are recharged.

When you put a mne or a |arge excavation,
you sever those fl owways and flow paths, and basically
It captures everything, and the m ne doesn't
discharge. So it's like installing a giant area that
basically captures everything within that.

So the mne has a very different set of
Issues as a result of, you know, within the water
table aquifer itself. So it introduces different
aspects.

Q So you heard the testinony earlier today from
anot her wtness that she hadn't specifically had
m ni ng experience with regard to hydrol ogy or
agricultural. Have you?

A Absol utel y.

Q What kind of projects have you worked on?

A | do all of the permtting for Msaic. | do
permtting for |inmestone mnes, Florida Crushed Stone.
|'ve done work for Rinker. |[|'ve done a nunber of
projects for mning operations for sand, clay,

| i mestone, and phosphate all over the Southeast United

St at es.
Q Have you al so exam ned the effect of -- the
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ef fect on hydrol ogy of an agricultural use?
A Absol utely. | have.
Q You publish any papers on that?
A | did. | was co-author of a reasonable

assurance plan when | was at the water managenent
district due to degrading water quality inpacts on the
City of Punta Gorda. The City of Punta Gorda has an
I n-streamdrinking water reservoir that was
established in the early 1960s, and agricul tural
operations upstream of that reservoir were inpacting
water quality.

So when | was at the water nanagenent
district, we reduced a reasonabl e assurance pl an,
hel ped co-author it, to address total maxi mumdaily
| oads, TMDLs, for the Gty of Punta Gorda, and that
was approved and basically peer reviewed by the EPA
So, yes, | have.

Q Ckay. I n sunmary, how would you -- what are
your conclusions with regard to the benefits or the
detrinments of the settlenent agreenment on the overal
hydraul i c both surface water and groundwater in the
Corkscrew Road area?

A By virtue of shrinking the footprint by
80-sonet hing percent. And | support agriculture. |

do a lot of work with agriculture, but let's be
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honest. There's a |ot of agrochem cals and there's a

| ot of aspects associated wth agricultural
operations. So shrinking that footprint has a very
beneficial aspect towards water quality, and then in
t he proposed creation of the flowways and mai ntai ni ng
flow t hrough the property.

A lot of this grove was devel oped prior to
current stormwater permtting rules. So based on
today's standard has a very primtive storm water
managenent system So the engi neered system under
devel opment is a vast inprovenent over that, and not
only attenuates the stormwater, but also treats the
stormwater. So there are inprovenents proposed on
water quantity, as well as water quality.

MR MOORE: Can | have one noment, Your Honor?

THE COURT: You nay.

MR MOORE: That's all we have.

THE COURT: M. G o0sso0?

CROSS- EXAM NATI ON
BY MR GRCSSO
Q Sir, when a mne is proposed to be dug and
mai ntai ned, does it require a water use permt from
t he water managenent district?
A It can. It depends on the type of m ning.

Q The type of mning that woul d take place on
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this property in lieu of this devel opnment, woul d that

type of mning require a permt fromthe water
managenment district?

A It would for the processing of materials is
typically what happens. So they wi thdraw water either
t hrough wells sonetines for the processing or through
the pit itself, but, yes, that is very typical to
require a water permt.

Q And agricultural operations also wthdraw
water froman aquifer and also as a result require a
permt fromthe water managenent district, correct?

A Yes, if they neet, again, the specific
criteria for the permt.

Q And the reason that a mne or an agricul tural
operation needs to get a permt is that we have a | aw
in Florida that's designed to protect our surface and
our groundwater resources, Chapter 373, correct?

A Yes, and 373 has a nunber of sections wthin
It that afford protections for existing | and uses and
exi sting | egal users.

Q Right, and in order for -- and the rel evant
wat er managenent district for this piece of earth
woul d be the Sout hwest Florida Water Managenent
District, correct?

A No, this would be South Florida.
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Q South Florida. Headquarters in Wst Palm

Beach?

A VWl |, they have a local office, but their
headquarters is in --

Q Ei ther way, the |l aw requires the water
managenent district as a condition of saying yes to a
consunptive use permt, they have to determ ne that
granting that permt would not adversely affect the
groundwat er resources that would be inpacted, correct?

A That's correct. It's the conditions of
| ssuance.

Q Right. And so when a mne or a farm has
recei ved a consunptive use permt fromthe water
managenent district, that nmeans the district has
determ ned that that mne or that farmw | not
adversely affect groundwater resources, correct?

A Based on the presunptions of the application,
but these permts, you have to understand, are
|icenses. They have -- they're termlimted, and
during that tinme frame there is the reporting of a | ot
of information and data to nmake sure that that m ne
stays in conpliance or that agricultural operation
wth that specific permt.

Q So the answer to ny question is yes. Wen

the district is given a permt, that nmeans it's
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determned that the mne or the ag operation will not
adversely affect the groundwater resources. True
st at enent ?

A Based on the presunptions of the application
itself, that is tested over and over again during the
termof the permt.

Q That's right. And if the water managenent
district determ nes sonetine during the Iife of that
permt that the groundwater resources are actually
being harned, it can revoke the permt, correct?

A It has that ability, yes.

Q And you have on behal f of m ning operations
sought and received consunptive use permts fromthe
wat er managenent district; is that correct?

A Yes.

Q And are you the guy who does the hydrol ogic
work and submts a report that tells the district
there won't be a problemw th water resources if you
say yes to this permit? That's the role you played?

A | play -- | do the technical analysis and
also the interaction with the district. So | do nore
than just that, but | also provide reasonabl e
assurance to the district through ny anal yses that the
proposed project will neet the conditions of issuance.

Q So of the permt applications that you have
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anal yzed, how many of them-- for how nmany of themdid

you determne that a mning permt wll actually harm
the water resources?
A | just got done with one.

Q And you determ ned that the project would

harm - -
A Yeah.
Q -- woul d adversely affect water resources?
A W have.

Q And you told your client don't even bother
applying for this permt?

A No. W told themto nodify the mne plan.
Through ny anal yses, we nodified the m ne plan.
Soneone will come in and they'll say | want to do A B
and C. W do the analysis and said Cis inpossible,
maybe B, but A you coul d do.

So, no, through the analysis, | have nodified
virtually every single mning permt that | have
hel ped been part of.

Q Great. Because the water managenent district
IS not going to grant the water use permt for that
mne if, in fact, it would adversely affect
groundwat er resources, right?

A Correct.

Q Sane question for agricultural operations.
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The water managenent district is not going to give an

agricultural operation a consunptive water use permt
i f doing so woul d adversely affect groundwater
resources, correct?

A Correct.

Q And at that, the chart that you tal ked about
today, the one we're looking at there sitting on the
floor, when you conpared the anount of water that's
going to be used for this devel opnment to what was
happeni ng now as farm and, you | ooked at the amount of
water that the state, the water managenent district
permts allow the agricultural operation to use,
correct?

A Yeah, what they authorized, correct, and |
used the exact sane procedure when | analyzed the
proposed | awmn and | andscape.

Q And that allowable quantity of groundwater
wi t hdrawal has been determ ned by the water managenent
district to be safe, relative to inpacts on the
groundwat er resources, correct?

A They have determ ned that that proposed water
use was -- met the test of reasonabl e assurance,
right, that there would be no adverse inpacts,
correct.

Q Ckay. And, actually, the actual amount of

Fort Myers Court Reportin
FMCR Y il

scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 161
wat er being used by the agricultural operations on the

property today is a lot |ess than what they've been
aut horized to take out of the groundwater by the
district, correct?

A It is less, but there are good reasons why
It's |ess.

Q But it is less. The actual water use is |ess
t han what you're showi ng us on your chart, correct?

A Yes. For clarification, the district, South
Fl ori da Water Managenent District permts to a
one-in-10 drought situation. So that's the driest 10
percent out of a 10-year tine frame. So they do that
on purpose so that you can maintain conpliance through
drought conditions. So if we're not in a drought,
you're not going to be punping the anount that is
aut hori zed as a drought condition.

Q And that's one of the conditions they put on
these permts to make sure they won't adversely affect
groundwat er, correct?

A They do that, right, as a worst-case scenario
so they can assess under a drought condition what the
| npacts nmay be.

Q Now, when you conpared the anount of water
that's going to be used by the devel opnent approved by

the settl enment agreenent, you anal yzed the anount of
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irrigation water that would be used fromthe

devel opnent under the settlenment agreenent, correct?

A | use the nodified Blaney-Criddle equation
that is used by the South Florida Water Managenent
District to determne the quantities for the existing
agricultural operation. | used it in an identical
formfor the proposed | awn and | andscape. So they are
synonynous.

Q A honme or a business uses water also for
pot abl e i ndoor use in addition to its irrigation use,
correct?

A Yes.

Q And that was not part of your analysis,

correct?
A No. That woul d not occur on site. There's
no potable wells proposed on site. |If there were,

that woul d be part of ny anal ysis.

Q Ckay. But the hones and the businesses that
are going to be approved under the settlenent
agreenent are going to be increasing the water
w t hdrawal from sonewhere el se within our watershed,
correct?

A Correct, but the offsetting quantities as a
reduction of the permt, nore than offsets that

anmount .
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Q But, again, the current water w thdrawals

fromthis site fromthe agricultural operations are
deemed sustai nable by the South Florida Water
Managenent District, correct?

A Yes.

MR. GROSSO  Thank you, Your Honor.
REDI RECT EXAM NATI ON

BY MR, MOCRE

Q | just want to ask you a frane of reference
question regardi ng your testinony on direct.

You' ve heard of the term it's not a

referendum it's a choice. If you had a choice
bet ween an adverse effect, in this case counsel has
been aski ng you about adverse effects or not, it's a
permt was issued by the water managenent district
versus testinony about a public benefit to be achieved
by water reacquisition, water recovery, quality
benefits, did your testinony on direct go to adverse
effects and the -- whether the settlenent would have
an adverse effect or not, or did it go to the public
benefits achieved by this settlenent?

A There is a significant public benefit on the
settlenment in the reduction of groundwater quantities.

Q Not wi t hst andi ng any permtted use from

agricultural --
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A Correct.

Q And is it a safe assunption with regard to
your area of expertise to assune that, well, the owner
I's probably not ever going to neet his quantities for
permtting under the permt, so let's assune that he
woul d only use half or a quarter of what he's
permtted to use. |s that a safe assunption?

A No. If it's -- if | understand your
question, if it remains in agricultural, citrus has
suffered horrible inpacts froma disease called citrus
greening. Plus, these hurricanes have had a
devastating effect on the citrus industry in Florida.

So citrus properties, | do a lot of work with
agriculture. |'mconverting a lot of citrus
properties to nore intensive agricultural uses |ike
row crops, sod and other aspects. |In fact, the | ower
part of this particular property of Kingston has been
converted. Five years ago south of Corkscrew Road was
all citrus. Nowit's row crops and sod.

So agriculturalists, |I've |learned from
working with them are very stubborn people. They
| ove to be farners, and they will do what they can to
maintain a farmng operation, and a | ot of that neans
converting to a different use type or a different type

of crop in order to maintain their farm ng operation.
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So they could live up easily to their

quantities if they converted this entire thing to row
crops and to sod operation let's say.

Q And the public benefits that you' ve outlined
for the Court are assum ng that they used their
permtted anmount of quantity water, correct?

A Yeah.

MR MOCORE: That's all | have.
THE COURT: You may step down.
THE W TNESS: Thank you
MR MOORE: Your Honor, we call Ray Blacksmth
to the stand.
RAYMOND BLACKSM TH,
a wtness, after being duly sworn, upon his oath,
answered and testified as foll ows:
THE W TNESS. Yes, | do.
DI RECT EXAM NATI ON
BY MR MOORE:

Q Wul d you state your full nane and busi ness
address for the record, please.

A Sure. It's Raynond Bl acksmth. The address
I's 12011 Design Park Lane, Suite 103, Estero, Florida.

Q What is your profession, M. Blacksmth?

A | am president of Cameratta Conpanies, the

| and devel opi ng conpany.
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Q Can you just briefly tell the Court your work

experience as related to | and devel opnent.

A |'ve got 49 years in |and devel opi ng
experience. | look young, but I'mvery old. 1|'ve got
17 years that |1've worked at a civil engineering firm
and 32 years with Caneratta Conpani es.

Q Have you prepared a series of charts?

A Yes, | did.

Q Ckay.

A O | had them prepared.

Q Al right. Are you famliar with the --
well, first, | should ask if you're authorized by

M. Canmeratta. Wwo is M. Caneratta?

A He's the owner of Caneratta Conpani es.

Q Are you authorized to speak for the
pur chaser, Kingston Devel opnent, for this -- regarding
this settlenent?

A Yes.

Q Are you famliar with the terns of the
settl ement agreenent before the Court?

A Yes, | am

Q | have about three different areas of
questioning for you.

First, was there any public outreach efforts,

were there any, by Kingston to explain the devel opnent
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proposal and to seek public input?

A The settlenent agreenent, along with the
Ki ngston project, went through four advertised public
hearings, advertised to the |ocal newspaper and direct
mai lings to residents surroundi ng the individual
property.
MR. MOORE: This next exhibit is the Kingston
mailing list. That will be 39?
THE CLERK: Actually, that will be 40. |'m
sorry.
MR MOORE: 40.
THE COURT: Any objection?
MR GROSSO  No.
THE COURT: 40 is admtted.
(Joint Petitioners' Exhibit No. 40 was
admtted into evidence.)
MR MOCORE: Your Honor, here is...
THE COURT: Thank you.
BY MR MOORE:
Q What's put on the easel there and marked as
Exhi bit 40, did you prepare that?
A | discussed the preparation of a nunber of
court exhibits for today.
Q Did you supervise the preparation?

A Yes, | did.
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Q It's pretty intense. Could you explain to

the Court what this represents, the purpose of it?

A It's to show the Court the notification
process that the project, the settlenment agreenment and
t he Kingston project went through for each of the
publ i c hearings.

What's shown on the board are the 387 | ot
owners surrounding the project that were mail ed
I nformation regarding the proposed settl enment
agreenment and the Kingston project.

Q Now, where did you get this mailing |ist
fron?

A The mailing Iist | obtained fromLee County.
It's the exact mailing list that Lee County used when
they did their public notice on the county's public
hearings, the hearing exam ner Board of County
Conm ssi oners neeti ngs.

Q And let ne specifically ask you about the
date of May 31st, 2022. Does that date have any
si gni ficance?

A On May 31st, 2022, we did a nei ghborhood
outreach neeting to discuss the project. W followed
t he sane guidelines that Lee County used in notifying
t he residents about the hearing exam ner neeting, and

| obtained the same nmailing list to hold the
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nei ghbor hood neeti ng.

Again, those mailings went out to all the
surroundi ng residents, about 387 involved -- included
inthe mailing list, and the neeting was al so
advertised in the | ocal newspaper.

Q Wiere did you hold the neeting?

A W tried to nake it convenient for the area
residents, and we held the neeting at The Pl ace, a
residential devel opnent just to the west of the
Ki ngst on property.

Q | s that the devel opnment we've heard testinony
about here this norning?

A Right. W devel oped The Pl ace project, and
that included the construction of an anenity site and
a large restaurant, and we reserved the restaurant and
hel d a presentation for the | ocal residents.

Q Were you at that presentation?

A Yes, | was.

Q What did you do there?

A VWll, included in the mailings, we offered
those that were going to cone out to the site the
ability -- because The Place is simlar to what we're
trying to do at Kingston wth the restoration work, we
of fered anybody that would cone to that nei ghborhood

nmeeting the opportunity, two hours before starting the
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actual neeting, we have a bus that seats about 26

peopl e, and we offered everybody an opportunity to do

a tour of The Place project and tour the | ocations of

the restoration work that we had done within The Pl ace
proj ect.

Q What rel evance woul d that have, what you did
on The Place as opposed to or as distinct fromthe
Ki ngst on devel opnent ?

A It will be identical. The type of
construction that's going to be done, the grading
that's going to be done, the type of plants that are
going to be constructed -- or installed and the
fl oways that were installed at The Place is going to
be simlar to what we're going to do at the Kingston
proj ect.

Q Al'l right. And did you receive input from
the public at that neeting?

A Prior to the 31st neeting, we had a nunber of
residents contact our office stating that they
woul dn't be able to nmake the neeting but was
I nterested in what was going to be presented.

So | prepared a summary for our secretary to
follow up, and along with the summary for the May 31st
nmeeting, | had a nunber of presentation boards

prepared, and | had copies of those presentation
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boards made. And they were included with the summary

that | gave our secretary to e-mail all of those that
had questions and wanted additional information about
the project. They were sent that information.

Q And did you actually receive public input?

A Yes, we had sone foll owup conversations wth
those mailings that we -- or the e-mails that were
sent out, and then getting into the actual neeting
itself, we had a sign-in sheet. Unfortunately, it
wasn't nonitored well enough, and a | ot of people
didn't signit, but there was a sign-in sheet, and |
had four exhibit boards there.

And then everybody that cane into the neeting
| made copies or provided copies of each exhibit
board, 11 by 17 color copies that they could have with
themat their table while they're listening to the
presentation.

And they could also take it honme with themif
they had any foll ow up questions regarding the
presentation itself. And | provided everybody that
was there with ny cell phone nunber, ny office nunber,
and ny e-mail address to contact ne with any questions
t hat anybody woul d have.

And to be honest with you, it's no different

t han what Caneratta Conpani es does with any of our
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residential devel opnents that we've done, especially

al ong Cor kscrew Road.

W try to do nei ghborhood outreach to contact
at |l east the surrounding areas that may be affected by
t he devel opnent to try to find out what they may --
what comments they might have, and if we could
Integrate it into our design project.

Q Now, | ooking at this mailing list, you see --
| see sone green rectangles largely to the east of the
project or Corkscrew Road. What do those green
rectangl es on the east represent?

A The green areas are actual lots within the
abutting properties of the Kingston project, and
green, as it relates to this map, are residents that
were -- that showed up to one or nore or all of the
public hearings and/or contacted us. And there's --
in fact, it's at the hearing exam ner, there's
testinony, sworn testinony that sone of these
residents tal ked, voiced their agreement with the
proj ect.

Q And nore than a few actually abut the eastern
side of the devel opnent; is that correct?

A That's correct.

Q And how about the two red rectangl es? Wat

does that represent?
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A Those are the | ocations of the two

I ntervenors.
Q M. Kl eeger and M. Hill?
A That's correct. That's where they're |ocated
in relationship to the project.
Q Did M. Kleeger and M. Hill reach out to you
at this May 31st hearing either before or after that?
A No.
MR GROSSO.  (bjection. Relevance.
MR MOORE: Relevance of the intervenors whose
basis was they're interested in the project.
THE COURT: Overrule the objection. You may
cont i nue.
BY MR MOORE:
Q What does the May 17th, 2022, date represent?
A May 17th there was the hearing exam ner
meeting where the presentation was nmade in front of
the Lee County hearing exam ner regarding the
settlenent agreenent.
Q Was that a public hearing?
A Yes, it was.
Q Was it a notice of public hearing?
A Yes, it was. Again, every resident that's
shown on this board got a notice of that neeting, and

the nmeeting was also noticed in the area newspaper.
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MR. MOORE: Your Honor, those notices are in
t he record.
BY VR MOORE

Q Did M. HIl or M. Kleeger attend the public
hearing by the hearing exam ner on May 17th, 20227

A No, they did not.

Q What are these |last two dates, June 7th, '22
and June 22nd, 20227

A The June 7th was also a public hearing. It
was the first public hearing in front of the Board of
County Conmm ssi oners.

Q Was that noticed?

A Yes, it was, in the sane fashion as the other
two neetings.

Q Ckay. And did you attend it?

A Yes, | did.

Q Al right. Did M. HII or M. Kleeger
attend that?

A To ny know edge, they were not there.

Q Ckay.

MR. MOORE: And we have the transcript, Your

Honor, of that hearing and the 22nd heari ng.
BY MR MOCRE

Q And how about on the 22nd hearing? D d
either M. HIl or M. Kleeger attend?
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A The June 22nd was anot her public hearing in

front of the Board of County Conmm ssioners, and
neither M. Kleeger nor M. Hill, to ny know edge,
were at that neeting.

Q WAs there an opportunity for the public to
speak at each of these four public hearings?

A Yes, they were. Wth unlimted tine.

Q Let me show you this letter to M chael Jacobs
fromyou, | believe it was signed by you, dated
June 2nd, 2022. Do you recognize that?

A Yes.

Q VWhat is that?

A After | -- after | had the nei ghborhood
meeting on May 31st, | wanted to docunent for county
attorney M chael Jacob that the neeting was held. |
provided a summary of the neeting, provided proof of
the mailing list, of the advertisenent in the
News- Press. | have a photo of nme giving the
presentation with the design boards and al so shows
residents in that neeting, and then |'ve got sone
coments. | summarized the comments of the neeting
al so.

Q Both positive and negative?

A Bot h positive and negati ve.

MR. MOORE: Your Honor, | believe this would
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be 41.

THE CLERK: Correct.

MR MOORE: | offer this as our next exhibit.

THE COURT: 41 is admtted.

(Joint Petitioners' Exhibit No. 41 was

admtted into evidence.)
BY MR, MOCRE

Q Did you on behalf of Kingston Devel opnent or
M. Caneratta have any interactions with
representatives from Lehi gh Acres about this agreenent
and t he devel opnent proposal ?

A Again, like | had nentioned a couple of
m nut es ago, whenever we have a new project that we're
contenpl ati ng, we do a nei ghborhood outreach. W try
to contact the surroundi ng neighbors to see what their
I nput m ght be on our design.

We did reach out to Lehigh Acres because our
conpany and our enployees, we all live within Lee
County, and it's no secret that Lee County has had, on
occasion, flooding issues.

Know ng that we're constructing a project
with over 3,000 acres of restoration, and in a way
It's simlar to the restoration work that we did at
Verdana Village where we had the ability to accept

fl oodwaters and stored to protect downstream
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properties, we felt that there was a potential ability

for the Kingston project to assist Lehigh Acres in
solving some of their flooding issues.

Q And were you able to accommopdate those
I nterests?

A W net with them about two nonths ago, and |
want to say it was four or five representatives from
Lehigh Acres there. W discussed what our plans were.
Initially, we believed we would try to connect into
t he Lancid [phonetic] Canal out of the northeast
corner of our property and try to take sone of that
wat er during a severe stormevent and put it into the
Ki ngston project where we could store it.

During the course of that neeting, Lehigh
Acres had discussed their desire to try to work with
us and see if we could accommopdate themif they were
able to get water to our northwest corner of the
property. And | told Lehigh Acres that if the
project -- if the settlenment agreenent were approved
and we went forward with the Kingston project, that
our project engineer would work closely wth Lehigh
Acres' engineer to try to accommodate what we coul d
for Lehigh Acres.

Q Al'l right. So Lehigh Acres actually abuts

the northern portion of the Corkscrew Road property;
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is that correct?

A That's correct.

Q And it conmes down across State Road 82 on the
east side of the property as well?

A That's correct.

Q And so your discussions with themdealt wth,
In part, about flooding concerns that they had and how
you coul d perhaps accommodat e that?

A That is correct.

Q Did you receive a letter fromDavid Li ndsay,
the district manager of Lehigh Acres, regarding the
benefits and acknow edgnent that they approved of
t hose benefits by the devel opnent ?

A Yes. He sent ne the letter just confirmng
or acknow edging the fact that we did nmeet and try to
work together to incorporate in sone ways to be able
to handl e sonme of the water from Lehigh Acres. He was
appreciative of it and | ooking forward to working with
us.

MR. GROSSO  Your Honor, I'mgoing to object
and nove to strike as hearsay.

THE COURT: Response?

MR MOORE: Your Honor, it's a letter

regarding the benefits and acknow edgenent and the

outreach that he observed. |'mnot offering it to
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prove the truth of the fact asserted, but rather to

show that this was sent and received to show t hat

there was interaction and input fromthe public, in

particul ar, Lehigh Acres.

THE COURT: | sustain the objection.

MR GROSSO If it's not being offered for the
truth of the matter asserted, then, | don't have

t hat obj ecti on.

THE COURT: kay. Al right. He wthdraws,

S0 go ahead.

MR MOORE: It's Exhibit 21, and | just point
out for the record it's already been admtted.
THE COURT: Ch, it's already been. Ckay.
BY MR MOORE:

Q Did the Kingston Devel opnent team to your
knowl edge, have any neetings wth nongovernnent al
organi zations sonetines called NGO regarding the
environmental effects of the settlenment agreenent?

A Yes, we did.

Q Can you name sone of those groups?

A Again, as |'ve stated tw ce before, when we
-- our conpany starts |looking into any project, we do
an outreach to see if there's any conments or
suggestions that we can possibly incorporate into our

desi gn.
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For the Kingston project, we reached out to

t he Audubon Society, to the Conservancy of Southwest
Florida, and to the Florida WIldlife Federation,.

Q Did you share with themthe details of the
settl ement proposal and what the devel opnment woul d be
pr oposed?

A Yeah, we discussed the settlenent agreenent.
| think they were nore interested in the pod | ayout,

t he bubble plan is what we showed them and they
comment ed and they nmade comments to that.

Q W' ve had sone testinony today about panthers
and wildlife corridors. D d you discuss the wildlife
corridor and the |ocation of your proposed wldlife
corridor with any of these groups?

A W -- yes, we discussed it wth the Florida
WIldlife Federation. 1In fact, we asked them what
their opinion would be to |locate a corridor on the
Ki ngston project. And we had dialog wth the Florida
WIldlife Federation for about a decade because of the
projects that we've done up and down Corkscrew Road,
they contacted our office to see if we would all ow
themto put caneras on our site so they could docunent
wldlife in the area.

W felt they had the best information and

possibly a better direction on where to locate a
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w ldlife corridor on our property.

Q Referring to Exhibit 32, did you have any
negative feedback fromthose organi zations with regard
to the location of the placenent of the wildlife
corridor?

A As far as wildlife --

MR GROSSO (bjection. W're talking -- this

s now the rankest of hearsay, Your Honor. W're

trying to establish sonme facts about the val ue of

this wldlife corridor, so-called, based on the
statenents or non-statenents of people who are not

her e.

MR MOORE: |'mnot asking for statenents.
|''masking if he had any negative feedback from

t hose organi zati ons.

Counsel has already raised previously about

t hese organi zati ons and negative comments regarding

w ldlife corridors and panther habitat, and |I'm

proving the negative, that there were no negative

comment s.

THE COURT: Sustain. Sustain the objection.
MR GROSSO.  Thank you.
BY MR, MOORE:
Q As a result of these neetings, did you |locate

this corridor where it's currently represented on this

Fort Myers Court Reporting
F MCK scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 182
exhibit?

A The corridor represented on this exhibit is
how it was described to ne by the Florida Wlidlife
Federation as the nost ideal |ocation.

MR, GROSSO.  Your Honor, | got to nove to
strike that.
THE COURT: Sustained. Go ahead.
BY MR MOCORE:

Q Let me show you with regard to the spine
road. Have you heard testinony about the north/south
spi ne road throughout the property?

A Yes.

Q Can you identify that exhibit?

A Yes. This is a map that shows the overal
Corkscrew G ove Limted Partnership land that's owned.
It shows the State Road 82 in black, Corkscrew Road in
bl ack, and in red is the |ocation of where the five
and a half mle long spine road is going to be
| ocat ed.

Q Al right.

MR MOORE: This will be the next nunbered
exhibit that we would offer.

THE CLERK: Number 42.

MR, MOORE: 42.

THE COURT: Any objection?
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MR GROSSO No. No objection.
THE COURT: 42 is admtted.
(Joint Petitioners' Exhibit No. 42 was
admtted into evidence.)
MR MOORE: | think we have an enl argenent of

that. Maybe not.
BY MR, MOCRE

Q Al'l right. Do you have that in front of you?

A Yes.

Q What's the reason for the spine road?

A It's to give the individual residential pods
in the devel opnent the connection to State Road 82 and
Corkscrew Road. It also acts as a hurricane
evacuation route, north/south hurricane evacuation
route for the benefit of Lee County. It's also a
secondary roadway north and south.

There's been a few tines over the |ast year
where there's been an autonobile accident at the
I ntersection of Alico Road and Corkscrew Road. And
when that has happened, and, again, that's happened
nore than once in the |ast year, any resident east of
Alico Road can't go west. They have to take another
route. And it's traveling east all the way down
Corkscrew Road, all the way to Route 82, and then down

Route 82 to Daniels and Daniels to |-75.
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Alico Road the ability for another route to go north

and south and to also go east and west.

of the roadway devel opnent mitigation plan for this

settl ement ?

Q

A

Q
A
Q

Devel opnent roadway mtigation. W would offer

t hose as the next exhibit.

namne

admtted into evidence.)

Page 184
This route gives all the residents east of

Have you prepared a chart listing the costs

The cost of the -- yes.

Are those the figures that you prepared?
Yes.

Al right.

MR MOORE: Your Honor, | believe Kingston

MR CGROSSO.  No objection.

THE COURT: 43, | believe.

THE CLERK: That was 42 you showed ne, M. --
MR MOORE: 43.

THE CLERK: |Is that 43 you showed ne?

MR MOORE: | think we had a 42.

THE CLERK: We just had 42. | wasn't sure the
of that, but is that the next, Exhibit 43?2
MR MOORE: Yes.

THE CLERK: Ckay. Thank you.

(Joint Petitioners' Exhibit No. 43 was

FMCR
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BY MR MOORE

Q And do you know the -- can you just tell the
Court what the cost of the spine road woul d be.

A The spine road relative to this chart is for
five and a half mles of roadway, four |anes of road
seven-foot wi de, bike paths, all the infrastructure,
the sewer, the water, the irrigation, the pavenent,
the grading, the | andscaping, is estimted at about
$40 million.

Q Who pays for that, the county?

A No. That's a devel opnent cost. Once
conpleted, it will be turned over to the county, but
that's a devel opnent cost.

Q Al'l right. And does this chart also indicate
the projected cost of the | arge mammal crossings
there's been testinony about?

A Yes. We're estimating a | arge manmal
crossing to satisfy the crossing that we just tal ked
about to be approximately $2 mllion, and that woul d
be underneath the spine road.

Q Agai n, who pays for that?

A That is also a devel opnent cost.

Q Did you al so prepare an exhibit showi ng the
conservation restoration costs?

A Yes.
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Q There's been a good bit of testinony today

and back on August 31st about restoration of over
3200 acres. You renenber that testinony?
A Yes.
Q And that restoration includes with it a
mai nt enance cost; is that correct?
A Yes, it does.
Q How |l ong i s that nai ntenance of the
restoration area?
A | found out going through approval s what
perpetuity neant. That's forever.
THE CLERK: 44.
MR, MOORE: 44.
THE COURT: Any objection to 447
MR. GROSSO No objection.
THE COURT: 44 is admtted.
(Joint Petitioners' Exhibit No. 44 was
admtted into evidence.)
BY MR MOCRE
Q What's your estinmation, please, on that --
put it in the record, of the restoration, preservation
costs?
A The restoration construction cost, which
I ncludes the grading and the plantings and everything

necessary to provide the restoration work per the
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settl ement agreenment is estimated at over $78 mllion,

$78,422,000. And then the naintenance costs per year
I's about just over $1.7 mllion a year.

Q That 1.7 woul d be forever?

A That woul d be forever.

Q Again, paid by the county?

A The restoration construction cost is paid by
the |l and devel oper, by us. That's a devel opi ng cost.
The mai ntenance cost is paid for by the honeowner --
by the devel oper while we're still in control, but
eventually to the honmeowner association or conmunity
devel opnent district.

Q Yeah. |If you could just give a little basis
of how you arrived at these nunbers, and specifically,
what's done with regard to restoration, and what's
done with regard to nmai ntenance.

A | just wanted to say this work, we first
I mpl emented this type of work at The Pl ace
devel opnent. That was our first project, and we went
to school on that project because | don't think we
really realized the cost of what -- what the cost is
to be able to performthis type of work.

W were educated when we went into the
Verdana Village project, and we're about halfway

t hrough that construction right now So we've got
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hi storical nunbers on the planting and the gradi ng and

the wildlife fencing that's necessary to be installed
into the restoration areas. And we've got significant
hi storical nunbers on the naintenance because we're
seeing it at The Place project and at the Verdana
Village right now

| just want to say the maintenance is not a
manner of once a year, or four tinmes a year you check
the water nonitoring and you submt those docunents to
Lee County, to the natural resources. Miintenance is
going out there after a severe stormevent and
wal king, in this case, over 3200 acres of |and.

The engineer is going to have to wal k that
and make sure there's no trees that have fallen over
that are bl ocking the historical flowsays, that
there's no soil erosion in the historical flowways, if
the weirs that are going to be constructed are still
operating the way they're designed to operate.

And if there is an issue, then, that cost has
to make those repairs, and if there's plants that have
di ed, they have to be repl aced.

Q Under the current conditions, is there any
restoration or nmaintenance required?
A In the current condition, no, there is not.

Q M. Blacksmth, fromthe perspective of the

Fort Myers Court Reporting
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contract purchaser, M. Caneratta and Ki ngston

Devel opnent, would this settlenent agreenent be
possi bl e wi thout involving the southern parcel owned

by Corkscrew Road - -

A No, it would not.

Q -- south of Corkscrew Road?

A It would not.

Q Why not ?

A Because to be able to devel op and construct

the historical floways on the north side, you need to
be able to continue that discharge all the way to the
southerly property line. And after discussions wth
t he Audubon G oup, who is the southerly abutting
property owner, they voiced concern about the --

Q Don't tell us what they said, just tell us
what you di d.

A To satisfy issues that we saw evident to our
sout herly neighbor, we wll prevent and direct
di scharge locations and try to do sheet flow fromthe
Ki ngston property onto the Audubon property and
install nonitoring wells at each discharge | ocation,
not only to check the quality of the water |eaving the
site, but we'll have nmonitoring wells in each |ocation

on the north side of the property.

Where water is comng in, we'll nonitor it
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and send that information to Lee County, and any water

| eaving the site will be nonitored, and that
information will be sent to Lee County.

Q Now, none of these costs that we previously
had before the Court that you testified about relate
to proportionate share or inpact fees or all the other
devel opnent costs that your group would entail; is
that correct?

A That is correct.

Q So overall, do you have an estimte of how
many dol | ars those woul d cost?

A If you had a chart, | could look at it to
verify it. It's hundreds of mllions of dollars.

Q And, again, that's a cost by the devel oper;
Is that correct?

A That's correct.

Q So what relationship, if any, did those costs
and the costs that you testified to about the
restoration and the enhancenent of the wildlife
corridor, et cetera, what relation, if any, do those
costs have wth the nunber of units being proposed for
t his devel opnent ?

A A significant nunber of costs are based upon
the density approval for the devel opnent.

Q And how about the costs that are not rel ated
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to density but, say, the large mammal crossing with

t he spine road?

A What ever the cost cones in at, that's a
devel opnent cost.

Q And how does the -- how does the property
owner, how does he afford that? Howis that paid for?

A Those types of costs are part of the unit or
| ot cost to the custoners or builders on the lots
being built or devel oped in the subdivision.

Q So woul d those public benefits that have been
testified to in this hearing be possible wthout those
10, 000 units being approved?

A No, it would not.

Q Wul d Ki ngston accept |ess than the current
negoti ated proposal for price?

A No.

MR MOORE: One nonent, Your Honor.

THE W TNESS: Just one nore.

MR MOORE: | don't think |I can unless it's
related to your |ast answer.

THE WTNESS: Not to ny |ast answer but to the

devel opnent .

MR MOORE: Al right. Mybe sonething wll
pop up in cross.

CRCSS- EXAM NATI ON
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BY MR CGROSSO

Q Sir, so your conpany currently owns the | and?
A No, it does not. W're a contract purchaser.
Q So you' ve got a contract right nowthat is
conti ngent upon the approval of this settlenent
agr eenent ?
A That's correct, sir.
Q And the amount of nobney you are going to pay
for the property under the contract is what?

MR. MOORE: Your Honor, we object. Could we
approach the bench?

THE COURT: You nay.

(Si debar begins.)

MR. MOORE: There's a nunber of objections to
this. Nunber one, it's outside the scope. |
haven't raised what he's paying for the property,
but nore to the point, there's also a
confidentiality agreenent in the contract between
t he purchase contractor and our client, Kingston
Corkscrew Road. W can't divulge that unless the
Court directs us to, but it's certainly not
specifically relevant to any of his testinmony here.

MR GROSSO |I'mnot sure why this is an
of f-the-record discussion, but | don't know how an

I nordi nate burden can be proven if we cannot get the
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facts out in terns of the dollar figures. And

there's sone sort of inplication that we don't get
to go behind, that this amount of devel opnent is
required to prevent an inordinate burden, but then
it's all confidential and we can't |earn about it.
| don't know how we can square the ruling you have
to make, Your Honor, with that approach.

MR. MOORE: Nunber one, it's on the record,
you know, the court reporter's taking it dowmn. It's
just before the bench, and, Nunber 2, we can put
this -- he can ask our client. |'mgoing to have an
objection to that, too, but that's specifically what
Mtch Hutchcraft, our next witness, is going to be
testifying to.

That's not what M. Blacksmith -- he is not
the one who has to be satisfied with regard to
reduction of the inordinate burden or elimnation of
the inordinate burden. Counsel wants to get into
the second issue of the Bert Harris, but that's not
the purpose of all this previous testinony.

This is the public benefits section, not that.
He can ask M. Hutchcraft, if you will, and then the
Court can rul e whether. ..

THE COURT: M. Hutchcraft would know t hat

anount nunber, is that what you're saying?
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MR MOORE: Yeah, he's the seller. This is

the buyer's representati ve.
THE COURT: M. Hutchcraft wll be called as a
W t ness?

VR. MOORE: He's our next w tness.

MR GROSSO Wwell, if they're going to have
the sane objection, | don't know how to deal with
that. | nean, that information --

MR MOORE: Well, it's not entirely the sane

objection. First is, this is totally out of the
scope because | didn't raise this at all with this
Wi tness. It's out of the scope.

The ot her objection is going to be
confidentiality, but |I don't have to nake it again.
"Il just -- that will be a speaking objection here.
Wt hout a speaking objection, rather, standing
obj ection, and then you can rule and tell
M. Hutchcraft to do it.

We'll do whatever the Court tells us to do
with regard to confidentiality, but right now,
we're bound by the contract and so is he. [|'m not
his | awer, but he's bound by the contract just as
our -- unless there's a direction by the Court.

THE COURT: Well, it seens as if that anount

woul d go as to proving or disproving the inordinate
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burden. So I don't know how we get that in the

record, if you want to not have it heard by
everybody in the gallery. 1'mnot quite sure.

MR MOORE: He can seek to put it in through
M. Hutchcraft, and then if the Court thinks that's
appropriate, I'mnot going to raise cane about it.
"Il just say there's an objection, but we can go
ahead and do it because | think that's what the
contract says. W're not going to do it w thout the
court order.

MR GROSSO | certainly think it would be
i nportant for the record to reflect that information
Is not going to be nmade public. And, again, | don't
know how you can, then, prepare the inpact on the
| andowner wi t hout having that information.

You' re asking the Court to nmake an assunpti on,
then, wthout facts that this anmount of devel opnent
Is required to avoid an inordi nate burden when we're
not going to be told what all of those facts are.

MR, MOORE: The point is, we didn't raise it
in direct examnation, and if he wants to raise that
I ssue, that's a second issue. W have two issues
pendi ng before the Court; public benefit to the
contravening policies and whether it's in the public

interest, and the second is inordi nate burden.
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That's not M. Blacksmth's position.

MR, GROSSO  Then, |I'mnot sure that that | ast
guestion woul d your conpany accept anything |ess,
what does that hel p prove --

MR, MOORE: You're hitting the court
reporter's head.

(bj ection to that, too.

MR GROSSO  Qovi ously, Your Honor, you would
rule as you can. | think it's a relevant, valid
guestion. | think it speaks to the nature of the
I ssues under the Harris Act, and |I think that Your
Honor is prejudiced without being able to be given
that information.

MR MOORE: How woul d Your Honor be prejudiced
If he's going to bring it up wwth the next w tness?

THE COURT: Well, 1'lIl reserve the right to

allow M. Gosso to recall this wtness, if

necessary. W'Ill deal wth himon the next w tness,
and 1'll allow you to recall this witness should you
Wi sh.

MR GROSSOG If I"'munable to do it with the
next w tness?

THE COURT: Correct.

MR. GROSSO  Thank you.

(Si debar ends.)
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MR GROSSO.  How should we proceed, then, Your

Honor ?
THE COURT: Sustaining the objection wthout
prejudice. You may continue.
MR GROSSO.  Thank you.

BY MR GROSSO

Q Sir, when you tallied up all of the costs
t hat you' ve testified to with your |awer today and
you conpared themto your projected profit as a result
of this project, you are projecting that your conpany
wll make a profit if the contract foll ows through,
correct?

A Your question doesn't include the
construction costs of the project.

Q Ever yt hi ng.

A Vell, that wasn't -- that wasn't a question
by M. Moore.

Q You're not going to take a loss on this
contract, right?

A No. It's not our objective to take a | oss.

Q You are here because you have determ ned that
when you conpare all of the costs you're going to have
to outlay to all of the profit you' re going to get by

selling the devel opnent, you intend and you project

you wll, in fact, nake a profit, correct?
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A That is the intent.

Q And that profit is to be nmeasured in hundreds

of mllions of dollars?

A | have no know edge on what to project that
to be today.

Q So --

A | f you | ook at the econony today.

Q What you're telling the judge today is that
you actually have no idea how nmuch profit your conpany
will make if the contract is fully executed?

MR MOORE: (bjection to relevance, Your

Honor. Far outside of the field.

THE COURT: Overrule the objection.
BY MR GROSSO.

Q |'msorry, sir, that neans you can answer the
questi on.

THE WTNESS: That | can?
THE COURT: You may.
BY MR GRCSSO

Q So you don't know the answer to ny question?

A Vell, sir, when we signed the contract al nost
a year ago, the econony was in a totally different
| ocation as it is right now. And over the | ast
several nonths, construction costs have escal ated 30,

40, 50 percent if you can even get the material .
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So to project what we coul d have nade a year

ago to what we may nake over a period of 15 to
20 years, |I'mnot going to conjecture. |'mnot going
to specul ate.

Q Yeah, by that sanme token, the cost of housing
has al so accelerated greatly over that sanme period of
time, correct?

A Ri ght.

Q So the amount that you will be able to sel
t he hones and office space is also increasing
significantly, correct?

A W' re a devel opnent conpany, not a buil di ng
conpany. W don't build the houses.

Q You just sell the land off.

A W sell the finished lots. That's correct.

Q And as part of the process you' ve been
involved in with the negotiations here, did you ever
have prepared an apprai sal that docunented or
proj ected how nuch profit you could nake if you got to
devel op | ess than 10, 000 hones?

A No.

Q Have you ever had an apprai sal done that
docunent ed how nuch profit you could nake if you got
| ess than the hundred t housand square feet of

commer ci al devel opnment ?
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A No.

Q The settlenent process -- the settlenent that
I's before the judge today, is that, the substance of
that, what your conpany offered to the county?

A It's what was negotiated with the county,
correct.

Q And once that settlenent agreenent was
negotiated with the county, that's when public
hearings were set up to run that settlenent by the
public, correct?

A Yes.

Q And part of the outreach you made to certain
residents did not include contacting ny client,

M. HIIl, correct?

A You're correct. | did not go door to door to
contact any of the residents. W did mailings and an
advertisenent in the newspaper as all public hearings
are handled in Lee County.

Q And the settlenent agreenent that is before
the judge today is the sane settlenent agreenent that
was presented to the public during those public
forunms, correct?

A That's correct.

Q And there were no changes nmade to that

proposed settlenent as a result of any of the public
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conment you received, correct?
A That is correct. | had tweaked the design of
the project prior to those public hearings.
Q And you, | assunme, have been part of the team

that's put together the presentation of documents for
this hearing, correct?

A Correct.

Q And | assune you directed your attorneys to
put docunents into the record that sort of put the
best face forward on the settlenent agreenent; is that
right?

A W put the settlenment agreenment as presented.

Q And you put the settlenent agreenent and
everything you think is in support of it, helpful of
that settlenent agreenent in the record, right?

A Everything in the settlenent agreenent speaks
for itself.

Q Ckay. And so if | look through the notebook
of exhibits, I"'mnot going to find a letter of support
froma single environnental organization, aml?

A No, because you won't -- you won't achieve
that type of recommendation prior to a project going
in front of themwth all the design conpleted. No
project gets that.

Q Ckay. So you're speculating. Wat you just
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said to us was that, no, an environnental group would

never wite a letter approving of a settlenent
agreenent. They would wait until permts are sought.
| s that what you're saying?

A ' m sayi ng an environnental organization does
not offer an approval of a project prior to the
project being directly submtted to them

Q Have you ever worked for an environnent al
group?

A | worked 17 years at a civil engineering firm
and 32 years with Caneratt a.

Q That's a no, you've never worked for an
envi ronnental organi zati on?

A Right. Correct.

Q The spine road that you tal ked about woul dn't
be necessary if you weren't going to devel op 10, 000
hones and all of the commercial devel opnent, right?

A The spine road would be necessary. [It's just
the size of the nunber of |anes that would be
required.

Q When you say the spine road woul d be
necessary, you're saying under a scenari o where your
project doesn't happen at all?

A VWhat is your question?

Q My question is, you're building the spine
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road to handle the traffic that your devel opnent woul d

generate, right?

A Correct, along with the neighboring residents
who will utilize that, too. Once the spine road is
conpleted, it's turned over to the county, and all
residents can utilize that sane road.

Q Right. And so that, at that point, when the
road is turned over to the county, it's county
t axpayer's responsibility to maintain that road,
right?

A That is correct.

MR GROSSO If | may, Your Honor?
THE COURT: You nay.
MR CGROSSO. That's all | have. Thank you.
MR MOORE: No questions, Your Honor.
THE W TNESS: Thank you, Your Honor
MR GROSSO  Your Honor, could we have a bri ef
recess?
THE COURT: Sure.
MR GROSSO.  Thank you.
THE COURT: Take a 10-m nute recess.
(Recess taken from2:58 p.m to 3:07 p.m)
THE COURT: Your next w tness, please.
MR MOORE: Your Honor, we call Mtch
Hut chcraft.
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M TCHELL HUTCHCRAFT,

a W tness, after being duly sworn, upon his oath,
answered and testified as foll ows:
THE WTNESS: | do.
DI RECT EXAM NATI ON
BY MR MOORE:

Q Wul d you state your full nanme and busi ness
address for the record, please.

A Yes. M nane is Mtchell A Hutchcraft. M
busi ness address is 3 Riverway, Suite 1600, Houston,
Texas. W also have an office in Fort Myers.

Q When you say we, what do you nean?

A | am an enpl oyee of King Ranch, so this is a
Ki ng Ranch address.

Q And what is your profession, sir?

A | was trained professionally as a | andscape
architect and then as a certified planner.

Q And what do you do now?

A Now, | amvice president of real estate

governnental affairs and land and mnerals for King

Ranch.
Q Does King Ranch have real estate in Florida?
A Yes, sir, we do.
Q How i s King Ranch connected with Corkscrew
G ove Regional -- well, with Corkscrew G ove Limted
FMCR iy iyrlgé.p?n‘i?&?ﬁ? r?g;t::g?n 239-334-1411
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Par t ner shi p?

A Yes, sir. King Ranch is the majority owner
and managi ng menber of Consolidated Ctrus. Corkscrew
G oves is a wholly-owned subsidiary of Consolidated
G trus.

Q And how | ong have you been enpl oyed with King
Ranch?

A |'ve been with King Ranch over 15 years.

Q Specifically, what's your offici al
connection, if any, between King Ranch and Corkscrew
G ove Limted Partnership, LLC?

A Agai n, King Ranch owns Consolidated Ctrus.
Consolidated Ctrus is the managi ng nenber and whol |y
owns Corkscrew Grove Limted Partnership.

Q Are you famliar with the property owned by
Corkscrew G ove and the -- there's another ownership
group called The Hunt G oup, north of Corkscrew Road?

A Yes, Sir.

Q How about the parcel immediately to the south
of that property across Corkscrew Road?

A Yes, I'mfamliar with that as well.

Q How di d you becone famliar with that?

A As ny role with King Ranch, | lead up the
acqui sition responsibilities for acquiring those

properties.
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Q Roughly, when did you acquire, do you
remenber ?
A Yeah. Those properties were acquired in

Sept enber of 2016.

Q Ckay. And was the fornmer owner A d Corkscrew
or Plantation?

A That was the previous entity. They had
actually defaulted, so we acquired it froma bank out
of bankruptcy.

Q What was the intent of Corkscrew G ove
Limted when it purchased that property in terns of
its short-termand | ong-term use?

A Ki ng Ranch | ooks to acquire properties that
have | ong-term conversion opportunities. W like to
| ook for properties that are in the path of grow h,
but that also have a short-termagricultural
opportunity.

W saw that there was potential for
short-termagriculture in the formof citrus on this
property, but we were aware of the pending zoning
application for mning when we acquired the property.

Q Did your acquisition include all the rights
fromthat mning application?

A That's correct. W specifically included

those rights in our agreenents.
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Q What kind of agriculture was the property

bei ng used for north of Corkscrew Road?

A It was in citrus.

Q What was the state of the citrus industry in
sout hwest Florida from about 2017 forward?

A The citrus industry has been in a long-term
decline starting about 2007. 2017 was a pivotal point
intinme followng Hurricane Irma. It had a
significant inpact and rapidly spread citrus greening
and citrus canker resulting in a pretty quick decline
of the citrus industry after that year.

Q How did that situation affect your plans for
t he property?

A It had a significant inpact. Qur groves in
sout hwest Florida | ost anywhere from50 to 80 percent
of the fruit followng Hurricane Irma, and there was
not a neani ngful rebound.

| nput costs doubled or tripled, and the price
for fruit was going down and our productivity was
goi ng down. So our groves in southwest Florida have
seen significant declines.

Q As a | and planner considering that situation,
what did you consider to be the highest and best use

of the property in the |long run?

A Rock mning is what we believe is the highest
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and best use for this property.

Q Way not just devel op the whol e acreage as | ow
density residential?

A A | don't think that there's a market denmand
for that. B, | think that there are environnental
chal l enges putting wells and septic tanks. | think
t here was sone di scussion of Lehigh Acres spraw
having | ow density all over the property elimnates
habi tat connectivity, makes infrastructure costs nore
expensive. So | don't think it is a viable use of
t hat | and.

Q Roughl y, how nuch did the owner spend in
pursuing the mning application, both adm nistratively
and then in litigation?

A | don't have an exact nunber, but it's
sonewhere between half a mllion and a mllion dollars
so far.

Q WAs the subject property reasonably suitable
for mning?

A | believe the answer is yes. Al of the core
sanpl es that we saw i ndicated that there was deep and
very high quality rock under the property. There was
two approved rock mnes adjacent to the property when
we acquired it. Since that tinme, there's been a third

rock m ne approved. The DR/'GR has rock mning as a
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permtted use. So we believe it was very appropriate

for a rock m ne.

Q Was there a hearing before an i ndependent
heari ng exam ner on the m ning application?

A Yes, sir, there was.

Q And what was the result?

A The hearing exam ner recomended deni al over
the staff's recommendation of approval wth
condi tions.

MR MOORE: Your Honor, that's Exhibit 7.
THE COURT: Thank you.
BY MR MOORE:

Q WAs there a subsequent hearing before the
Board of County Conm ssioners on the m ning
application?

A Yes, sir, there was. The board agreed with
t he hearing exam ner recommendati on and denied the
request, found that the site was inappropriate for
rock m ning.

MR, MOORE: Your Honor, that's -- Exhibit 8 is

t he county conm ssi oner resol ution.

THE COURT: Thank you.
BY MR MOORE:
Q Did that denial of rezoning application for

m ni ng inpact the subject property in any way?
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A Yes. W believe that it renoved the highest

and best use for the property. W also believed that
It inpacted our property rights as an owner.

Q Did the denial inpact any of your reasonable
expect ati ons?

A Absolutely. W had investnent-backed
expectation of this property for both short-term
agriculture and a long-termuse, and m ning was the
one that was currently in process.

Q VWhat did the owner, that is, Corkscrew G ove
Limted, do after receiving the board' s denial of the
m ni ng application?

A W imedi ately filed two itens. One, we
filed a request to petition against the denial |ooking
for declaratory relief, and then, secondly, we filed a
Bert Harris action.

Q Wll, you say filed an action. D d you file
aclaimletter?

A |"msorry. Yes, we filed a claimletter.

MR MOCORE: Your Honor, that claimletter is

Exhi bit 9.

THE COURT: Thank you.
BY MR MOORE
Q And have you read the claimletter?

A Yes, sir.
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Q Ckay. And past appraisal ?
A Yes, sir.
Q Was that date of value back in 2019?
A That is correct.
Q What ' s happened to the | and val ue since then?
A Land val ues in general have gone up

significantly since that tine.

Q How about for residential?

A | believe that is true for residential as
wel | .

Q What was the anmount of danmage clainmed from
the oss of the m ning use?

A The appraisal found a $63 mllion | oss due to
t he renoval of m ning.

Q And was that just for the |and?

A That was just for the mning rights.

Q And did that include your reasonable
expect ati ons regardi ng ot her uses that you woul d have
had other than just selling it?

A No, it did not.

Q Al right. D d that appraisal include the
| oss of potential revenues after |easing the property
out for mning use?

A No, it did not. It did not include what we

woul d have expected the royalty revenues fromthat
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property.

Q Did you run any pro formas or get any ideas
about this royalty projections of what the owner could
expect or reasonably expect for a mning use?

A Yes, sir. W ran a nunber of pro formas that
| ooked at how nmuch you could m ne per year, the
different types of aggregate that could cone out of
It, and what those royalty rates. And it could be
anywhere froma half a billion in royalties to just
under a billion dollars in royalty rates.

Q How many acres are we tal king about?

A Roughl y, 4200 acres.

Q And did your projections include any
certainty regarding the cost of |line rock over the
next 30 years?

A W put in an annual escal ator and played with
t hose annual escalators, and so we had the high ones
and | ow ones, but, yes, we did include sone
escal ati on.

Q | f you know, what's happened to the cost of
lime rock in the last three years?

A | would say in the last three years, but nore
specifically in the last three weeks, the cost of line
rock has gone up significantly. There's a demand to

rai se road el evations and building elevations as
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sout hwest Florida's recovering fromthe storm

Q Now, regarding the litigation on the
property, you had a certiorari proceeding, you had a
decl aratory action proceeding; is that correct?

A Yes, sir.

Q Regarding that litigation, did you receive an
order on the declaratory relief action?

A Yes, we did.

MR MOCORE: Your Honor, that's Exhibit 10.
BY MR, MOCRE

Q As a result of the Bert Harris claimletter
and the declaratory relief action litigation, did you
and the county enter into any di scussions about
resol ving your dispute?

A Yes. Follow ng the judgnent, we had sone
prelimnary conversations with the county about
settlenent. Caneratta approached us and accel erated
t hose conversations with the county to see if there
was a mechani sm by which we could settle those cl ai ns.

Q By that tine, after discussing with
Caneratta, did you enter into a contract?

A Yes, we did.

Q Is that a contingent contract?

A There are timelines associated with it. The

contract is hard, and there are nonies that are hard,
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but there's an opportunity for themto exit the

agreenent .

Q How | ong did your negotiations with the
county take?

A We, | would say, had prelimnary
conversations for a couple of nonths and then detail ed
conversations for now probably four to six nonths.

MR. MOORE: Your Honor, the agreenent is
Exhi bit Number 11.

THE COURT: Thank you.

BY VR MOORE

Q What ' s your opinion as to whether the
settlement agreement is the appropriate relief, if
necessary, to prevent the board's denial of your
mning rights froman inordinately burdensone subject
property?

MR. GRCSSO  Your Honor, | object. That calls
for, if it's alegal conclusion. It's unclear what
| evel of expertise or what type of expert opinion
that's even calling for

MR. MOORE: So counsel has said that's the key
question he wants answered. This is the owner who
has had its property burdened, inordinately
burdened. He's the one that had his conmpany sign

t he purchase agreenent, and now counsel doesn't want
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me to elicit that opinion fromhimregarding the

I nordi nate burden which we have to prove through the

owner .

MR GRCSSO | think it's quite appropriate
for the witness to talk about facts that m ght go
into that equation, but to ask the owner's opinion
on what is ultimately a | egal conclusion, that's
where, | think, it crosses over.

THE COURT: Court overrul es the objection.
You're allowed to question the wtness on cross-exam
about those issues. You may conti nue.

BY MR MOORE:

Q Let me restate the question.

A Yes, sir.

Q What is your opinion as to whether the
settl enent agreenent you reached with Lee County is
the appropriate relief necessary to prevent the
board's denial of mning rights frominordinately
burdeni ng the subject property?

A | would say it's the mninmal anount that
woul d be required, and it is the only agreenent that
ny board has agreed to. W had conversations about a
nunber of other scenarios that were not accepted by ny
board. This is a very dynam c relationship that

requi res agreenent by us, King Ranch, by the county,
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and by Caneratta. It is a very finely threaded

needle, and it is the only agreenent that nmy board has
approved.

Q Does the settlenment agreenent provide
Corkscrew G- ove Limted nore relief than is necessary
to prevent the inordinate burden or damage due to the
deni al of your mning application?

A My board has not accepted a | esser anount.
Even though they were presented with | esser anmounts,
this was what was required to get ny board' s approval
to pursue a settlenent agreenent.

MR MOORE: May | have a m nute, Your Honor?
That's all we have, Your Honor.
THE COURT: Cross.
CROSS- EXAM NATI ON
BY MR GROSSO

Q Sir, your board, like the board of any
for-profit conpany, it's their responsibility to
maxi m ze the conpany's profits, correct?

A That is not the only criteria that my board
| ooks at. We've got 189-year history of |and
managenent stewardship managing a | egacy, so | think
It's inaccurate to say that the only thing that ny

board | ooks at i s revenue.

Q Yeah, | nean, | didn't nmean to say the only
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thing. That is part of their responsibility, that's

part of what goes into their decisionmaking in terns
of what deal they wll accept, right?

A Vell, we | ooked at what we believed was the
hi ghest and best use for this property, which was rock
m ning that we believed could generate up to just
under a billion dollars in royalty over the life of a
mne, and this was the m ni rum anount that ny board
woul d approve to resolve this litigation

Q |s the property currently discharging
pollution that is in violation of any state or federal
wat er quality standards?

MR. MOORE: Your Honor, outside of the scope
of direct exam nation.

THE COURT: Your response.

MR GROSSO | can't argue wth that, Your

Honor .

THE COURT: Sust ai ned.
BY MR GROSSO

Q When you bought the property in 2016, how
much did you pay for it?

A That is a matter that's of public record. W
paid $29.75 mllion.

Q 29.75 mllion, okay. And at the tine you

purchased it, you either would have known or should
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have known what the Lee County Conp Pl an devel opnent

limts were at that tinme, right?

A W had done a thorough due diligence, yes,

Q So you knew at that tine when you bought the
land in 2016 that it [imted residential devel opnent
to one house every 10 acres. You knew that when you
bought the land, right?

A | was al so aware there was an alternative
approach that allowed for environnental overlay that
woul d allow for additional revenue. So that was in
pl ace when we acquired the property.

Q But you're not within that environnental
overlay, you don't technically actually qualify for
t hat ?

A Well, there was other property al ong that
corridor that had asked to be included in that, and
that was granted. So | believe that that was a
decision that could be nade by the Board of County
Conmi ssi oner s.

Q But you al so knew that you ran the risk that
t hat woul d not be granted, that approval by the
county, right?

A | was very aware of the situation that the

| and was sitting in when we acquired it, yes, sir.
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Q So you're saying yes to ny question?

A There is always risk associated wth.

Q And that's a risk that the conmpany know ngly
took when it bought the land in 20167

A That, but in addition to that, we also had an
active zoning application for rock mning, and we felt
very confident in that based on previous court
rul i ngs.

Q Ckay. The environmental hurricane-rel ated
I npacts that hurt your farm ng activity happened after
you bought the land, right?

A Hurricane Irma did happen after we acquired
t he property.

Q It wasn't anything that the county did to the
property that caused that inpact to your farmng
operation, right?

A | don't think I nmade that statenent, no.

Q And so as part of any of the negotiations and
anal ysis that has gotten us here to today, is there
anywhere of an anal ysis done by a bona fide real
estate apprai ser of what |evel of devel opnent was
necessary in order to avoid an inordinate burden for

your conpany?

A There was an appraisal that was done. It was
submtted to the county. | can tell you that ny board
Fort Myers Court Reporting
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eval uated a nunber of scenarios, and they did

Internally make an anal ysis of what was the m ni num
amount required for us to enter settlenments. |
assunmed that there was a simlar anal ysis done by
Caneratta and the county.

Q But that internal analysis you just referred
to, that's never been shown to the public, right?

A | believe that the county in their adoption
hearing found that it did address that matter, yes.

Q But nmy question was, the internal inordinate
burden analysis you told us your conpany did, that has
never been made public, has it?

A W're a private conpany, sir.

Q So the answer is no, it has not ever been
made public?

A King Ranch did not disclose its internal --

Q So Judge Shenko is going to kind of have to
take y'alls word for it that anything less than this
amount of devel opnent woul d be an i nordi nate burden?

A My board -- this was the only approval that
ny board approved.

Q So, yes, the judge is going to have to take
that -- take their word for it?

A | think that the facts of the settlenent

agreenent denonstrating all of the public benefits
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associated with this settlenment agreenent, the
elimnation of mning rights achieved the requirenent
of Lee County, it achieved the requirenments of

Caneratta to provide public benefits, and it achieved
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King Ranch's requirenents to elimnate their
| nordi nat e burden.

Q Putting your opinion on that aside, the

answer is, yes, the judge is going to have to take

It -- your conpany's word for it that anything |ess

than the settlement is an i nordi nate burden?

MR MOORE: He's arguing with the w tness now.
It's the third tine he asked that. Any w tness who
testifies under oath, it goes to the Court. The
Court either accepts that or rejects that. It's up
to the Court, but for counsel to keep asking himthe
same question, | think is badgering the w tness.

THE COURT: Sustain the objection.

BY MR GROSSO

Q There is no appraisal that was done to

determ ne the value of the property if something |ess

than 10,000 dwelling units could be built, right?

A ' mnot aware of one, no.
Q And there's no appraisal that has ever been
done that would tell anyone what the value of the

property would be if sonething | ess than 700, 000
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square feet of commercial could be built, correct?

A But there was an appraisal that was done that
eval uated the elimnation of mning rights.

Q Right. But in terns of the question | asked,
the answer is no, there was no such apprai sal done of
a | esser anmount of commercial square footage, right?

A ' m not aware of one.

Q Sane question for a 240-room hotel. There's
no apprai sal that was done to | ook at the value of the
land if you couldn't do a 240-room hotel, correct?

A There was no need to do one because this is
the only scenario that all three parties have agreed
to.

Q Are you able to tell the Court how nmuch the
land is worth today if it can be devel oped only to the
extent that's in full conpliance with everything in
the Lee County Conprehensive Pl an?

A As in a rock mne, ny calculations are that
we woul d have the right to between 500 mlIlion and a
billion dollars of rock royalty. And | believe that
woul d be in conpliance with the Lee County
Conprehensive Plan based on the ruling that we've
gotten fromthe court.

Q Ckay. And has there ever been an appraisal

done that would show the value of the property if it
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wer e devel oped, not m ned, devel oped in ful

conpliance with what the current Lee County Conp Pl an
woul d al | ow?

A Not that |'m aware of.

Q Are you able to tell the judge today if you
tally up the total purchase price and the noney you
I nvested in the property since purchasing what that
total figure is?

A Ask that question again.

Q Yeah. You told us you bought the land for
$29.75 million, right?

A Correct.

Q And | assune you' ve invested an additi onal
amount since the initial purchase price.

A W' ve been citrus growers since 2016, and
that's a deep, dark hole that you just pour noney
I nto.

Q So, again, that's sinply how your business
portions turned out. There was nothing that
governnment did that inpacted that?

A That is correct.

Q So what is the total investnent outlay as you
and | are speaking right now that y'all have put into
this property?

A As we've indicated, we did the acquisition
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costs and we spent up to a mllion dollars in

entitlenment and in pursuing the land use, but that is
In excess -- or that does not include all of our |and
managenent and operational costs since we acquired it,
whi ch have been neani ngful .

Q So alnpbst 30 mllion to buy it, another
mllion on top of that, and then there's other
meani ngf ul costs?

A That's correct.

Q Gve ne a ballpark figure for those

A | couldn't -- 20 mllion. Wo knows.

Q So you speculate that it's 20 mllion. You
don't have a hard nunber.

A | do not have a hard nunber.

Q Ckay. So what's the purchase price, then?
How nmuch are you going to be able to sell the |and for
If this settlenent agreenent is approved by the Court?

A | am bound by confidentiality agreenent that
protects the business terns of this agreenent, and so
|'mobligated to follow that unless directed otherw se
by the Court.

Q Are you able to tell us whether it exceeds
$55 million?

MR. MOORE: Your Honor, we have a standing

objection to it, but if counsel wants to ask
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specifically what the contract price is, perhaps the

Court should rule one way or the other.

MR GROSSO |I'msorry, | thought | did.

t hought that one question was specifically what the
contract price was, and | believe the answer was
that it's confidential, so...

MR. MOORE: That's correct. And now -- and
|'ve already had a standing objection to that. And
now if the Court were to rule on that, then, the
W t ness can go ahead and answer it, because he just
said that he will if the Court directs.

MR GROSSO Al | can say to that, Your
Honor, is that under the Harris Act, the property
owner and the county are required to denonstrate
that the amobunt of devel opnent is necessary to avoid
an inordi nate burden on the property rights as
stated in the | aw.

| don't know how you or anyone coul d nake that
determ nati on w thout know ng could they al so have
made a go of it with | ess devel opnent. Was this
really the m ni num anmount of devel opnent necessary
to avoid an undo burden? How do we answer that
question if we're left to guess what the inpact on
the property owner is?

Even a specul ative value of 55 mllion, |
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mean, | would say that if the purchase price far

exceeds that, then, you're not |ooking at an
I nordi nate burden at all.

MR MOORE: Well --

MR. GROSSO It's a black hole, and we don't
know t hose facts, and | don't think they can
prove --

THE COURT: Counsel, approach.

( Si debar begins.)

MR MOORE: Rather than to argue and specul ate
about what M. G osso thinks about inordinate burden
and what the anount should be, we've laid this out.
It's pretty clear what counsel can do if he wants
to. | kind of laid it out for him

All we're obligated to do under the contract
Is not volunteer it. |If the Court directs us to
give it, then counsel's nade his argunent and the
Court can rule, and M. Hutchcraft can respond.

THE COURT: And the question that you would
put to the witness woul d be?

MR GROSSO Wuld be how nmuch is the purchase
price, and how does that conpare to what the
conpl ete i nvestnment has been in the property.

THE COURT: | think you' ve got the conplete

i nvestnent. You've asked this question, as |
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recall, right?

MR GROSSO | think what we don't know, then,
I's whether the settlenent agreenent grants rights
that are gratuitous, that are beyond that which is
necessary to prevent an inordinate burden as
def i ned.

MR. MOORE: That's an argunent for counsel,
closing argunent, but with regard to this --

THE COURT: It's the purchase price.

MR. MOORE: -- he can ask himabout the
purchase price, but for sonme reason, doesn't want to
do that.

MR GROSSO I'msorry. | thought | did ask
about the purchase price.

MR MOORE: Try it again wthout the dressing,
W t hout the open also part of it.

THE COURT: All right. Ask the question, and
["1l direct the wtness, frankly.

MR GRCSSO (kay. Thank you, Your Honor.

(Si debar ends.)

MR GRCSSO (Ckay. Thank you, Your Honor.

BY MR. GROSSCO
Q Sir, are you able to tell us how nuch your
conmpany is selling the property for under the

contract?
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THE COURT: And the Court finds it's necessary

for its determnation. The Court instructs the
W tness to answer the question.

THE WTNESS: There are three contracts on the
property. There is one for The Hunt ownership.
There is one for what we refer as King Ranch North,
and then there is a third for King Ranch Sout h.

The contracts for the property that are
i ncunbent by the zoning application are $25,000 an

acre.

Q $25,000 an acre, and how many acres are

| ved?

A It is 4200 acres is the northern portion.

Q And why did you exclude the southern portion?

A They' re separate contracts.

Q Ckay. So what's the total purchase price,
, at 25,000 an acre for all of the land tines

y acre that's involved in the contract? Wat's
nunber ?

A | don't have the total including The Hunt.
Hunt is -- The Hunt ownership is outside of the
Ranch conponent.

Q So there's a | andowner involved in this

| ement agreenent that isn't a party to this case?

FMCR

Fort Myers Court Reporting
scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N oo o b~ w N P

N N N N NN P P P P P P PP PR
g A W N P O © © N O U A W N P+ O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 229
A No, they are. They have provided

aut horization for us to represent themin this case.

Q kay. And --

A | just don't have the nmath total ed.

Q Sois all the land being -- so 25,000 tines
4,200 acres, that would give us --

A The north.

Q -- the dollar figure?

A For the north.

Q For the north property.

UNI DENTI FI ED SPEAKER: 105 m I |i on.
BY MR GROSSO

Q Does it sound about right that that's $105
mllion, sir?

A That's cl ose, yeah.

Q And if the total investnent dollars that you
told us a few m nutes ago of about $55 mllion, you
were even specul ati ng about the 20 mllion part of
that, right? You weren't sure of that?

A | don't have a fixed nunber on that, but
you' ve excluded the value of the rock mne. That
needs to be included in that nunmber, and | val ue that
sonmewhere between 500 mllion and a billion dollars.

Q And the conpany that owns the 2,000 acres

that's involved that you nentioned, now did they ever
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get any permts denied by the county?

A They were a part of the zoning application
and had authorized us to represent themin the zoning
application as well.

Q But they're not here in court today to
expl ai n any apprai sal done for their property, right?
A They have authorized us to represent the

4200 acres in this process.
MR GROSSO May | have a nonent, Your Honor?
THE COURT: You may.

BY MR GROSSO

Q If | could revisit the 2,000 acres. Wat's
t he nane of that conpany?

A It's not 2,000. It is 967 acres. It is
owned by the Hunt famly.

Q Ckay. And, again, that property is -- would
be given devel opnent rights under the settlenent
agreenent, right?

A That's correct.

Q But that property was never the subject of
any governnental denials by Lee County, right?

A That is incorrect. It was included in the
zoni ng application that was deni ed.

Q The m ning zoning application.

A Yes, sir.
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Q Ckay. And when the conpany bought the

property, your conpany bought the property in 2016, it
was aware that getting mning approval under the Lee
County rules was not a guarantee, correct?

A W were aware that there was a court order
directing Lee County to process an anendnent under the
2007 rules at the tine, and we believed that there was
no indication that a denial would be appropriate under
those rules. So we felt very confident in that
entitlenent.

Q And that subjective belief on your conpany's
behal f never translated into an actual m ning
application to be adjudged by the county under the
2007 rules, did it?

A Vell, | would disagree. The HEX report
I ndicated that it was processed under the 2007 rul es,
but it was denied. However, subsequent court ruling
I ndi cated that the county had erred in that concl usion
and directed it to be reconsidered. So | believe that
that court ruling substantiated nmy belief in our
entitlenent right when we acquired that property.

Q But the court ruling didn't require the
county to issue a permt. |Instead, it required the
county to consider a formal application under the

rules as they existed in 2007, right?
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A And it also found that m ning was appropriate

use.

Q You can explain your answer, but you have to
give one first, though.

So is that correct what | said?

A Restate your question.

Q The judge ordered the county not to grant a
permt, but to consider a permt application under the
rules that existed in 200772

A To the extent that a decision nust reflect
conditions that had been attached to other rock m nes
t hat had been approved prior to 2007.

Q But the county never received an application
or acted on it because you settled the case with the
settlement that is before our judge today, right?

A The county, and King Ranch, and Caneratta
have been working in good faith to find a settl enent
t hat doesn't cost the taxpayers of Lee County nobney
and provide significant public benefits, yes, that's
what we' ve been wor ki ng on.

Q So the question that | asked, your answer is
yes?

A It has not been pursued. W are working on a
settl enment.

Q Thank you.
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MR, GRCSSO.  Thank you, Your Honor.
MR, MOORE: May | have a mi nute, Your Honor?
THE COURT: You may.
MR. MOORE: No questions, Your Honor.
THE COURT: Thank you. You may step down.
THE W TNESS: Thank you, sir.
MR. BARTLETT: You ready, Your Honor?
THE COURT: |'mready.
MR. BARTLETT: Your Honor, the county calls
Brandon Dunn.
BRANDON DUNN,
a Wwtness, after being duly sworn, upon his oath,
answered and testified as foll ows:
THE W TNESS:. Yes, | do.
DI RECT EXAM NATI ON
BY MR BARTLETT:
Q Pl ease state your nane.
A Brandon Dunn.
Q Ckay. And where do you work, M. Dunn?
A | work for the Lee County Board of County
Conm ssioners in the community devel opnent.
Q What is your job title?
A | ama principal planner. | work in the
pl anning section. | primarily focus on | and use.

Q kay. How I ong have you been working with
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the county on |and use issues?
A | have been with the county overall since
2007, so just over 15 years now. | have been in the

pl anni ng section since 2009 and princi pal planner
since 2014.

Q Ckay. Are you famliar wth the m ne
application that was sought by the Corkscrew G oup
Limted Partnership?

A | amfamliar with it, yes.

Q And how are you famliar with it?

A As a nmenber of the planning session, we
reviewed it for consistency with the Lee Plan as...

Q As you woul d, right?

A Yeah.

Q You were a reviewer for the county?

A Yes.

Q Ckay. And did you participate in the
hearings on that m ning application?

A | was present at the hearings, yes.

Q |"'msure it's no surprise now, but what was
t he outcone of that mning application?

A The Board of County Conmi ssioners denied that
m ni ng application.

Q Are you famliar with the HEX recomendati on

to the board?
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A Yes.

Q And what did the HEX -- the hearing exam ner,
|'msorry, what did the hearing exam ner recomend?

A The hearing exam ner recommended that it be
deni ed.

Q Was there a -- was there -- let ne do it this
way.

In front of you is a set of exhibits, right?
Can you turn to Exhibit Nunber 7.

If you | ook at the date, do you recognize
t hat docunent ?

A It is dated April 4th, 2019.

Q Ckay. And what is that docunent?

A This is the hearing exam ner recomendati on
to the Board of County Conm ssioners.

Q Ckay. And the hearing exam ner had a nunber
of reasons for recomendi ng denial to the board; is
that correct?

A It's been a couple of years. | would need to
review this slightly. | recall her primary reasons
for denial were quality of life and inconpatibility
wi th the surroundi ng nei ghbors.

Q Moving on. Are you famliar wth the
Envi ronnment al Enhancenent & Preservation Overlay al so

known as EEPCO?
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A Yes, | am

Q Can you tell nme what that is.

A It is an overlay that was created in
sout heast Lee County to help effectuate sone of the
goals that were originally identified in the
Dover - Kohl studies that addressed | and use in
sout heast Lee County.

Q Ckay. And specifically, can you give ne sone
characteristics of this overlay?

A It's an overlay that was formally devel oped,
| guess, through working with two separate | andowners.
They cane forward approxi mately around the sanme tine
and were |l ooking to do sone -- they wanted to do
devel opnent out there. And the county at the tine,
this is now 2014, 2015, so it's five years after the
Dover - Kohl study, one of the primary strategies
recommended by the Dover-Kohl study was the
I mpl ementation of a TDR program for southeast Lee
County --

Q What ' s TDR?

A Excuse nme. Transferable Devel opnent Rights
Program So that would be you take the density off of
a land -- piece of land and transfer it to another
| and. And that was the strategy or the strategy that

was recomended to preserve or conserve the land in
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sout heast Lee County.

Five years after it had been inplenented, it
had not been successful. It had not been used at that
time. So internally staff had already started
t hi nki ng maybe we need to | ook at sone other options
to neet the restoration strategy goals, and that's
about the sanme tinme we were approached with the two
private devel opers.

Q Ckay. | think you've gone through this.

VWhat is the purpose of this -- of the EEPCO?

A Like | said, it was really just another
strategy to neet the sane goals that we've al ways been
trying to neet in southeast Lee County, you know, as
far as restoration of flowways, protection of wldlife
corridors, protection of water resources, both surface
and groundwat er, and finding a bal ance of, you know,
residential mning and agricultural uses wthin
sout heast Lee County.

Q Ckay. Can you tell us the projects that have
been approved under EEPCO

A The first two that cane forward and were
approved were The Place, at the time it was Corkscrew
Farnms, and W/ dBl ue. Subsequent to that, there was
Pepperl and Ranch and Verdana. Pepperland Ranch and

Verdana were conbined later on into Verdana Vill age.
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So you probably heard -- you've heard di scussi on about

that one. So the three major cases that went through
the full EEPCO process that currently still exist are;
Verdana Vil l age, The Place, and W/ dBl ue.

Q Are you famliar with the settlenment
agreenent in this case?

A Yes.

Q Ckay. Can you tell me how you becane
famliar with the settlenment agreenent in this case.
Let me ask it a different way.

Did you participate in the settlenent
di scussions or the settlenent ternms, if you will, on
behal f of the county?

A | was not involved in the nunber of units and
t he nunber of commercial square feet. W were
i nvolved in the layout, howit would work with the
surroundi ng | and uses, whether it could be supported
by the land and by the infrastructure that was out
t here.

Q How about the conditions of approval ?

A Yes, we were involved in the conditions of
approval .

Q Did you participate in the devel opnment of --
or in the public hearings?

A | was there. | was present.
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Q Ckay. Are you famliar wth the process of

amendi ng the conprehensi ve pl an?

A Yes.

Q Ckay. Was the process used for eval uating
the settlenment in this case simlar to anmendnent of a
conpr ehensi ve pl an?

A Yes.

Q Ckay. And howwas it simlar? Can you give
me sone exanpl es?

A There were a nunber of public hearings just
| i ke there woul d have been to go through the process
to anend the plan. | want to kind of back up just one
step here.

The process to go through the full EEPCO
approval process with the comp plan would include --
it includes both an amendnent to the Lee Plan as well
as a rezoning requirenent. Overall, it ends up being
about four public hearings.

We had four public hearings here. W ended
up with a schedul e of uses and a conditions of
approval . That's the same process, that's the sane
outconme we would end up with as far as a zoning
approval that we would get through a planned
devel opnent.

The conditions of approval that we have for
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this one are very simlar, if not identical, and

actually borrowed in sone cases right fromthe
conditions of approval for Verdana Village or The
Pl ace.

So the conditions of approval are simlar,
the hearing process is simlar. The anount of time
It's taken has ended up being very simlar, so...

Q Al right. Wuld the devel opnent as
proposed, i.e., the settlenent agreenent, be
reconmmended for approval by the staff under a conp
pl an amendnent standards?

A VW would end up in a slightly different
timng, just slightly different on the tim ng just
because of the zoning, because we didn't have the
actual zoning process tine. There are sone things
that will be done at the devel opnent order stage, but
the end product will be identical to what was approved
t hrough the EEPCO comuni ti es.

Q So if | can re-characterize just to
under stand what you're saying. Sone of the docunents
or approvals that would have -- you woul d have gotten
earlier are now |later and vice versa. |s that what
you' re sayi ng?

A Yes.

Q Ckay. So the process changed, but not the
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Deve
t hat
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lt?

MR CGROSSO.  (njection. Leading.
MR, BARTLETT: W thdrawn,

Q From your perspective as a county | and
ner, does this devel opnment, the Kingston

| opment, have benefits over the |ine rock m ne
was proposed out here?

MR GROSSO (bjection. | don't believe the
witness is qualified to speak about the inpacts of
lime rock mnes. The |land use planner, |'ve heard
t hat .

MR, BARTLETT: He testified he was involved
wth the mning application and heari ngs.

THE COURT: Overrule the objection. You may
answer the question.

THE W TNESS: Yeah, there are benefits to the
proposal over the mne application. Those include
conpatibility wwth the adjacent neighbors as far as
the activity of the mne, the rock crushing, the
nmobi |l e rock crushers, the facility that woul d have
been | ocated near the northern end of the plant.

The proposed project also greatly reduces
water -- I'msorry -- greatly reduces water

withdrawal. That's fromthe existing agriculture.
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The primary benefit over the mne is in the quality
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of life and the conpatibility that was addressed of

concern to both the hearing exam ner and Board of

County Comm ssi oners.

BY MR BARTLETT:

Q All right. Could the county achi eve these
public benefits without the inclusion of what we've
been calling the southern property?

A No. The public benefits, you know, the
primary -- the flowmvay connection all the way from
Lehi gh Acres to the CREWIlands in Collier County
woul dn't be able to be achieved with just the mne or
the continued agriculture project. That includes, you
know, both controlling the quantity of the water
that's being noved out fromthe timng of that
quantity, but also, you know, what's being discharged
into the water fromthe adjacent agricultural uses if
t hose were to continue.

MR GROSSO |'msorry. Again, Your Honor,
the witness has not denonstrated any expertise in
hydr ol ogy, chem stry, water quality, environnental
I ssues. He's an urban |land use planner, and | think
this is inappropriate opinion testinony to solicit
fromthis wtness.

THE COURT: Overrule the objection. You may
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conti nue.

MR. BARTLETT: Thank you, Your Honor.
BY MR BARTLETT:

Q You were here when M. DeLisi testified about
the conditions of approval; is that correct?

A Yes, | was.

Q Did M. DeLisi accurately describe the
conditions of approval within the settlenent
agreenent ?

A Yes, | believe he did.

Q Ckay. Do you have any corrections or
additions that you would Iike to make to his
descri ptions?

A Not that | can think of at this tine.

Q Ckay. Are the conditions, and you' ve said
this partly. Are the conditions of approval simlar
to those that were given or extracted, if you wll,
fromthe | andowners of the other EEPCO properties?

A | wouldn't use the word extracted, but, yes.

Q O course not.

A Yes, they are.

Q Can you give nme sonme exanples. How -- what
do you nean that they're simlar?

A The anount of open space is simlar.

60 percent open space is, | believe, what's required
Fort Myers Court Reporting
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for EEPCO communities. This devel opnment is providing

61. EEPCO communities generally do provide 55 percent
conservation lands. In this location -- in this
exanple or in this circunstance, they are proposing a
50 percent conservation or flowway easenent to be
cover ed.

So those are sone of the simlars. They al so
are required to provide letters of availability to
make sure that water, sewer, road transportation are
all going to be provided. They're required to nonitor
for pollutions, pollutants in the water, water |evels.
It's the sane -- sane requirenents that we put on the
EEPCO communi ti es.

There are sone differences in the situation.
For exanple, this project is not |ocated near a well
field. So there are other conditions that are
specific to being in proximty to a well field than
the others that are not in this one, but I think
that's just because there is no well field in this
I mredi ate | ocati on.

Q Ckay. Does the settlenent agreenent have
conditions that ensure devel oper conpliance with the
conditions you just described?

A Yeah, there's phasing conditions that require

a certain anmount of open space or conservation | ands
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be provided with each -- with each devel opnent order

to make sure that the devel opnent stays consistent or
even approximately with the proposed conservation
areas or conservation areas that wll be built.

Q Just so everyone understands, how nmany
devel opnent orders do we expect?

A | don't know if | would want to guess on that
at this point. This is a very huge property.

Q Can you expl ai n why.

A Each pod could cone -- have its own
devel opnent order. There m ght be different
devel opnent orders for the proposed comercial uses up
along State Road 82. It would be very hard to
specul ate on a nunber of devel opment orders that m ght
cone in on this project over the next 10 years.

Q So what you're telling us is that the
obligation to restore or preserve or both is --
sonehow is tied to the nunber of units that are
approved by the devel opnent order?

A Yes.

Q Ckay. But ultimately, you're going to get to
t hat magi ¢ nunber, right?

A Yes.

MR. BARTLETT: GCkay. One nonent, please.

No further questions, Your Honor.
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CROSS- EXAM NATI ON

BY MR GRCSSO

Q Sir, the EEPCO stands for what?

A Envi ronnment al Enhancenent Preservation
Conmmuni ti es Overl ay.

Q And that overlay was enacted for sone very
I nportant, valid public purposes, right?

A | believe so.

Q One of those purposes of that overlay was to
prevent this part of southeast Lee County from
becom ng urbani zed, correct?

A No.

Q So you're telling us that a transferable
devel opnent rights systemwas not designed to
encourage the transfer of developnent rights away from
the properties in the overlay?

A | don't think not being urbanized and
protecting the environnent are the sane thing.

Q A local governnent identifies an area as a
transferabl e devel opnent rights sending area with the
obj ective of preventing that devel opnment from
happening there. That's what a TDR systemis about,
correct?

A Yes.

Q There aren't any studies that have docunent ed
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that the Florida panthers status is better off today

than it was before the approval of the Verdana
Village, The Place, and W/ dBl ue devel opnments, right?

A Not that |'m aware of.

Q When the county agreed to the settl enent
agreenent, you had not been consulted as to whether
you believed that the anmpbunt of devel opnment in the
settl ement agreenent was appropriate, correct?

A | was not.

Q You were sinply asked, M. Dunn, assune this
amount of devel opnent is going to happen. Now you
tell us what's the best way to do it. That was your
I nvol venent ?

A Not exactly.

Q The settl enment process, you conpared it to
the conp plan anendnent process in Florida | aw, but
isn't it true that if a conprehensive plan anendnent
Is going to be processed, after the county conm ssion
gives it an initial approval, it has to get sent up to
the State of Florida for various state agency reviews,
right?

A That is correct.

Q And the | ead state agency is the Departnent
of Econom c Qpportunity, correct?

A Yes.
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Q And that proposed plan amendnent along with

all of its supporting docunentation would al so be
reviewed by the Florida Fish and Wl dlife Conservation
Conmi ssion, right?

A Yes.

Q And the comm ssion would submt a fornal
letter wth data and anal ysis and a revi ew of that
proposed anendnent, correct?

A Yes.

Q And as part of that conp plan amendnent
review process, the South Florida Water Managenent
District would also receive a copy of the proposed
amendnent and all of its support and would do a forma
witten review of that proposed anmendment, correct?

A Yes.

Q Sanme question for the Departnent of
Transportation, right?

A Correct.

Q And the Florida Departnent of Agriculture and
Consuner Services would also receive the plan
amendnment and woul d provide a formal witten conment
| etter on the inpact on agriculture, correct?

A That is correct.

Q And the Departnment of Environnental

Protection would al so receive the full anmendnent
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package and submt a fornmal review of that, correct?

A Yes.

Q None of that happened on this settlenent
agreenent, correct?

A No.

Q Anong the requirenments for approval of a
conpr ehensi ve pl an amendnent under state lawis the
requi renent that any future |and use map change be
consistent wth the adopted goals, objectives, and

policies of the |Iocal ordinance conprehensive plan,

correct?
A Can you state that again, please?
Q Yeah. In order to be approved under state

| aw, an anendnent to the future |and use map has to be
found to be consistent with the rest of the goals,
obj ectives, and policies in the county's conprehensive
plan, right?

A Yes.

Q W call that the internal consistency
requi renment in our business, don't we?

A Yeah.

Q Ckay. And the hearing officer in this case,
in fact, found that the settlenent agreenent viol ated
a nunber of different policies of the conprehensive

pl an on Pages 5 through 8 of her report, correct?
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A | will say they were relatively few that were

found to be inconsistent out of the nunmber of policies
that were revi ewned.

Q Ckay. But one of those was what any pl anner
woul d agree is the nost inportant determ nation, how
much devel opnent is allowed on the property, correct?

Any planner in Florida would agree the nost
I nportant determ nation that a conprehensive plan
makes i s what can be done there and how nmuch. True
st at enent ?
MR BARTLETT: (Object to form W don't have
any planner here. W have one.
THE COURT: Overruled. You may answer.
THE WTNESS: That is a determ nation you nake
at the time of zoning.
BY MR GROSSO

Q You nmake that at the tinme of a future | and
use map change to the conprehensive plan, correct?

A You have to identify the -- both the existing
scenari o and then worst-case scenario of the proposed
amendnent .

Q And for this piece of land right now, given
what its future | and use nmap designation is, the
maxi mum anount of residential devel opnent is one house

every 10 acres, correct?
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A Yes.

Q And were this not a Harris Act settlenent,

t hi s devel opment project approved by the settlenent
agreenent woul d have to have been the subject of a
future |l and use map formal anmendnent to the county
conp plan, correct?

A Under nornal circunstances, if this were not
a Harris Act settlenent, yes.

Q And anong the consi derations when a | and use
change is being made to increase density is how
conpatible is that with the surroundi ng nei ghborhood,
correct?

A Yes.

Q And right nowif | ama | andowner or a
resident in the neighborhoods that surround this piece
of land, you as a planner would characterize that as a
very rural style of life out there right now, right?

A Yes.

Q The type of devel opnent that's approved under
this settlenent agreenent, you as a planner woul d
characterize as at | east suburban and maybe even
urban, right?

A Definitely not urban.

Q It's suburban devel opnment, isn't it, sir?

A Most |ikely.
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Q It is adistinctly different lifestyle from

that which is experienced by the people who |ive out
t here now, yes, sir?

A That does not cone in the way when you are
tal ki ng about conpatibility.

Q So it's your opinion as a planner that the
I mpact on surroundi ng | andowner and residents'
lifestyle is not a relevant aspect of conpatibility?

A |'' m saying, as a planner, that you can plan
t o have suburban devel opnent next to rural devel opnent
or nonurban devel opnent and it can still be
conpati bl e.

Q Wth what? Things |ike walls and hedges for
buffers? What are you tal king about?

A This property has nuch nore than hedges for
buf f ers.

Q It's got water courses?

A W can go through the MCP, | suppose.
There's -- it's quite wde. It's quite |large.

Q Have you ever been out there at night?

A Yes.

Q You see the stars at night out here at this
part of the county?

A Yes.

Q That's going to change when this devel opnent
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goes in, isn't it?

MR BARTLETT: (nbjection. Relevancy.
THE WTNESS: It depends on the design, sir
THE COURT: Overruled. 1'll allowit.
BY MR GROSSO
Q The settlenent conditions do not require,
l'i ke, low volunme lighting or anything, do they?
A Actually, | would have to review those to
doubl e- check.
Q The anmount of devel opnent that woul d be
approved on this property or this settlenent agreenent

Is indeed the size of a small city, isn't it?

A | woul d not disagree with that.
MR CGROSSO. That's all | have. Thank you,
Your Honor.

MR BARTLETT: Nothing further, Your Honor.

THE COURT: Thank you. M. Dunn, you may step
down.

THE W TNESS: (Ckay.

MR HINDS: Nothing Ilike being the |last car on
a roller coaster, Your Honor. Becky Sweigert,
pl ease.

REBECCA SWEI GERT,
a wWtness, after being duly sworn, upon her oath,

answered and testified as foll ows:
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THE W TNESS. Yes.

THE COURT: And your nane, Counsel?
your nane, Counsel.

MR HI NDS. Rebecca Sweigert.

THE COURT: No.

MR HINDS: M name. For the record, Attorney

Jeff Hinds on behalf of the county.
THE COURT: Thank you. | apol ogi ze.
DI RECT EXAM NATI ON
BY MR HI NDS:

Q Good afternoon. Could you spell your name

for the court reporter, please.

A Yes. M nane is Becky Sweigert. The | ast

nane is spelled, SWE-I-GE-R-T.
Q And what do you do, Ms. Sweigert?

A | am a principal environmental planner with
Lee County. |'ve been enployed there for about
22 years. | started as an entry |level planner and

wor ked nmy way up to a principal environnental

| started review ng devel opnment order plans,

| andscape plans, site clearing permts, conprehensive

pl ans, rezoning. | was pronoted to a control

environnmental planner in 2006 where | was overseeing

all of the environnental regulatory review program and

maki ng sure that was done correctly.

Page 254

| forget

pl anner.
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The | ast seven years |'ve worked in the

pl anni ng section, specifically focusing on the
environnental review for conp plan anmendnents, as well
as environnental mtigation for the county's public

i nfrastructure.

Q Has part of your job been to assess the
environnental inpact of mnes that m ght have been
proposed?

A Yes.

Q And has part of your job been to assess the
envi ronnental inpact of residential devel opments that
have been proposed?

A Yes.

Q Are you famliar with the mne that was
proposed by Corkscrew Grove in 20117

A Yes. | reviewed the application and
participated in the public hearings for that process.

Q And is that the sane application that gave
rise to the Bert Harris claimthat's been so tal ked
about today?

A Yes.

Q Are you also famliar with the settlenent
agreenent between the county and the Corkscrew G ove

Limted Partnership?

A Yes. | have participated in the settlenent
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F MCK scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 256
di scussions and attended the public hearings as well.

Q Ckay. Have you been present all day and
heard testinmony?

A Yes.

Q That was all fromthe devel oper's end of
things. Hoping to hear the county's perspective from
you.

Coul d you just briefly describe the
environnental inpact of the m ne proposed by
Cor kscrew?

A Sone of the environnental conponents that
would -- or the inpacts for the mne would be the
l'ighting that woul d be set up and established.
Particularly when they're doing 24-hour operations,

t hey have to have specific OSHA required |ighting,
which is quite bright. It's very significant. It can
have effects on panthers, on their novenents.

The dust that also gets created fromthe
m ni ng operations can create problens with the plant
communities. You can al so have sone drawdown to your
wet | ands when you're excavating in close proximty to
t hem

Q Do you recall what the -- what the operating
life of the m ne proposed was?

A | believe it was a 30-year life.
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Q Can you briefly describe fromthe county's

perspective the environnental inpact if the subject

property was left as agriculture?

A It would continue to draw down, | think, the
sandstone aquifer. It would create sone conti nued
stress on that aquifer that's there. It also would

continue to be producing the nitrogen and phosphorus
runoff that it has currently.

Q Did you hear M. Brown's testinony earlier?

A | did.

Q Did you hear anything fromhimthat needs
correcting?

A | did not hear anything that needed to be
corrected.

Q From an environnental perspective, does the
Ki ngst on Devel opment have benefits of relieving the
property as agricultural?

A | believe that that probably -- changing it
to the Kingston Devel opnent does have environnent al
benefits, particularly when it cones to the
restoration conponents of this.

Restoring 3,000 acres is going to be a |ot of
work to undertake. It will provide connectivity to
t he surrounding | ands, particularly those public

| ands, helping to provide the floway connections for

Fort Myers Court Reportin
FMCR Y il

scheduling@fmreporting.com 239-334-1411


https://fmreporting.com/

© 00 N o o1 A~ wWw N P

N N N N NN P P PR R R, R PR R R
o A W N P O © 0 N O 0o b W N L O

Corkscrew Grove vs. Hill Judge James Shenko 11/08/2022

Page 258
w I dlife nmovenent, helping to inprove the water

quality that's there now So there are sone pretty
significant benefits that would cone with the Kingston
Devel opnent .
Q Ckay. And how about, are there any -- are
there any environmental benefits of having the
Ki ngst on Devel opnment over the proposed |inme rock m ne?
A This woul d have nore preservation and
| andscape i nprovenents. It would provide nore cover
for the panthers. 1t would have nore connectivity to
t he adj acent | ands.

Wth the mne proposal, it was predom nantly
saving those existing wetlands, but not really making
any better flowway connections, providing nore uplift
habitat, which is particularly inportant to the
pant hers as well.

Q | know you heard this a bunch today, but does
t he proposed Kingston Devel opnent create a hydraulic
flowvay all the way from State Road 82 down to Collier
County?

A It does, which is also a significant
I nprovenent. Allowing that water to get from State
Road 82 all the way to Collier County is a huge
benefit and one of the goals of the DR/ GR that we've

been trying to obtain. So I think this is providing
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t hat connecti on.

Q And woul d that connection be possible w thout
t he sout hern nost piece?

A No, it would not be, and with that southern
pi ece, we get the connection and we get a cl eaner
di scharge point with nore of a controlled outfall.

Q You heard M. Dunn tal k about, is it EEPCO or
EEPCO, E-E-P-C O?

A Uh- huh.

Q Are you also famliar wth that?

A Yes.

Q Can you just, again, describe briefly for the
Court what the EEPCO overlay is?

A So the Environnmental Preservation Community
Overlay was just another tool in our toolbox to create
a strategy that requires a 60 percent preservation,
centralized irrigation system

It has conponents for conservation easenents.
It requires flownay connections. |t |ooks at and
requires the wildlife novenment to be addressed. So
it's a pretty lofty list including the 60 percent open
space, which is al nost double what our current open
space requirenents are under the LDC.

Q | s the proposed Kingston Devel opnent

consi stent with EEPCO ot her than not being on the map?
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A Yes. In ny opinion, it is.

Q Ckay. And do you know woul d the staff have
recommended approval of the Kingston Devel opnent under
EEPCO had it been on the map?

A | think the staff would have. | nean, it
neets the sane criteria of other projects.

MR. HI NDS: Thank you.
THE W TNESS: Thank you.
THE COURT: M. G 0sso0?
CROSS- EXAM NATI ON
BY MR GROSSO

Q This property that's the subject of the
settlenent agreenent, it's a priority 1 panther
habitat, correct?

A | believe it's primary and secondary pant her
habi t at .

Q That makes it really inportant, val uable |and
for the panther survival, doesn't it?

A It is inportant to their survival, yes. But
inits current state, it is an agricultural field,
whi ch doesn't have the sane value as the restoration
t hat woul d be provided under this project.

Q What ever val ue the | andscaped wldlife
corridors mght provide will, to sonme extent, be

di m ni shed by the fact that they are running right
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al ong and adj acent to suburban devel opnent, correct?

A They woul d be adjacent to devel opnent, yes.

Q And that is not a good thing for panthers, is
it?

A It is not an ideal situation, but | think
part of what we're mssing here is the scale of these
w de corridor areas, as well as the underpass. |
mean, it's not -- the panther isn't just freely in the
mddle of a pod. It is focused to be concentrated in
t hose areas towards whether it be a wetland or an
upl and.

Q Pant her do not |ike being near people and
cities, do they?

A They are nore of a secretive animl, yes.

Q That's why you said a nonent ago that putting
a panther corridor next to suburban devel opment is not
I deal, right?

A Yes.

Q And the negative inpacts of mning that you
tal ked about a few m nutes ago, now, did you
under st and what those negative inpacts were when
you've had the occasion in the past to reconmend
approval or denial of mning applications?

A Yes, we have identified those as some

concerns that the staff has.
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Q And did you not recommend approval of a

m ning application for this property?

A Staff did recommend approval .

Q Have your concerns that you've expressed here
today for nitrogen and phosphorous pollution fromfarm
fields ever caused you to wite an official neno or
report to anyone with authority calling for increased
agricultural water quality standards?

A No.

Q It is not a goal of the Density
Reduct i on/ G oundwat er Recharge provi sions of the Lee
County Conprehensive Plan to have residenti al
devel opnent at one and a half units per acre in the
area, is it?

A No, but the staff has identified alternative
means to try to bal ance the devel opnent as well as
obtaining the restoration, because the restoration
that the county staff has been trying to achi eve even
back to the 1990s has not been happeni ng.

Q Yeah. One of those strategies, the TDR
strategy, that hasn't really worked, has it?

A Unfortunately, no.

Q And the TDRs woul d only work, a |andowner
trying to develop will only have an incentive to

purchase a transferabl e devel opnent right from anot her
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| andowner if that |andowner can't otherw se get

I nproved density by a rezoning or plan anendnent,
correct?

A Potentially.

Q So if |I can just apply to the county
conm ssion for a plan amendnent or rezoning or a
Harris Act settlenent, | don't have any incentive to
have to buy devel opnent rights from sonme ot her
| andowner, do |?

A But wth these cases that have cone forward,
t hey have provided a nuch hi gher |evel of devel opnent
t han what has been provided at other devel opnents. It
Is not a normal 30 to 40 percent open space.

Provi ding 60 percent open space wth restoration and
preservation is a significant benefit to the public.
Q The hearing officer in this case found,
actually, that the development didn't conmply with the

county open space requirenents, correct?

A | don't renenber that specific detail.

Q The hearing officer in this case found that
the settlenent agreenent didn't conply with the
conservation easenent requirenents, didn't require
enough land in the conservation easenent, correct?

A Again, | don't remenber that specific detai

of the m ne.
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Q To answer ny question, you defer to the text

of the hearing officer's report, right?

A | woul d believe that woul d have the

st at ement .
MR CGROSSO.  That's all 1 have, Your Honor.
MR. HI NDS: One nonent.
THE COURT: Sure.
REDI RECT EXAM NATI ON
BY MR, Hl NDS:

Q Bef ore an actual devel opnent can proceed,
does the builder need to get any state or federal
permts regardi ng pant hers?

A No.

Q | s the proposed devel opnent in violation of
any objectives in the Lee County plan or the LDC
regardi ng Fl orida panthers?

A No.

MR HINDS: | have nothing else. That's it.
Thank you. Nothing el se.

THE COURT: You nmay step down. Thank you.
THE W TNESS: Thank you.

MR, MOORE: Your Honor, we rest.

MR. GROSSO. May | have a nonent?

THE COURT: You may.

MR. GROSSO. Thank you, Your Honor. W have
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no W t nesses.

THE COURT: You fol ks need a few nonents, and
woul d you be maki ng presentations today or would you
be doing witten subm ssions?

MR, GROSSO Could | ask a process question?

THE COURT: Sure.

MR GROSSO | think | noticed this norning

that the petitioners had filed a nenorandum of | aw

with the Court, | believe, and so | was going to ask
whet her the Court would entertain, | would hope so,
of post-hearing nenos of |law -- thank you --

post -subm ttals.

| certainly didn't file one. W weren't done
this norning, and so | would ask for the opportunity
to file something in witing within a reasonabl e
anmopunt of tinme you m ght set, Your Honor, to al so
file a brief nmenorandumof law. | don't know if
that inpacts your sense of how nuch you want to hear
fromus nowin terns of closing or whatever.

THE COURT: Wiy don't | have you fol ks
approach for a second.

( Si debar begins.)

THE COURT: You folks do this all the tine,
and | don't do that nuch of it. You have a big,

| ovel y audi ence here. Do you want to give sone
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cl osi ng-type statenents, or do you want to just do

witten subm ssions?

MR MOORE: |I'd like to give a brief closing,
not because of the audience, because |I think it's
appropri at e.

THE COURT:  Sure.

MR MOORE: And | haven't filed a menorandum
so | would like to join wth counsel about asking a
chance to file one as well. But, yeah, | think if
we can do 15, 20-m nute.

THE COURT: Sure. That would be great. And
since you're up here, just mght as well say it now,
with all of the information |'ve been provided upon
what -- and | think | nentioned this before, if
fol ks could give subm ssions post-hearing with
findings of fact and conclusions of law, kind of a
proposed ruling, in Wrd format that could go then
directly to ny judicial assistant. Then | can use
that to help craft a ruling. And I don't know how
much tinme, you tell nme when. |1've got 60 cases on
the trial docket every nonth, so |I'mswanped. So
how much tinme you would like, and it's fine wth ne,
what ever it is.

MR H NDS: 30 days, maybe?

THE COURT: Right, because you have the
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hol i day com ng up, so..

MR. HI NDS: Oh, we do.

THE COURT: W do, so that's why |I'm asking

you fol ks.
MR HI NDS: | don't know that I"'mentitled to
a hol i day.

MR GROSSO What do y'all think, 30 days?

Can we do that in 30 days?
THE COURT: Ckay.

MR, GROSSO |Is there a page Iimt or length

you woul d be | ooking for?

THE COURT: Pardon ne?

MR, GROSSO |Is there a page Iimt or length

you woul d be | ooking for?

THE COURT: There is not, but -- there's not.

There's not because | -- whatever you folks think is

appropri ate.

MR. GROSSO  Thanks, Your Honor.

THE COURT: And then -- okay. So we'll
brief closing and witten subm ssions wthin
30 days, and then the ball is in my court.

( Si debar ends.)

THE COURT: Do you fol ks need a few m nutes?

MR MOORE: Do you need any tine?
W' re ready.

Page 267

do a
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THE COURT: Ckay. You may proceed.

MR MOORE: May it please the Court. Your
Honor, on behal f of Corkscrew G ove Limted, the
co-petitioners, we've -- |'ve |looked at this
proceeding that's happened the 31st and then nore
today, fromkind of a high altitude view for
pur poses of cl osing.

W're dealing with the Bert Harris |aw, which
if we were just violating sone |ocal ordinances and
then those ordi nances were offset by public
interest, that wouldn't even go before the court.
Here, which violates -- don't violate, but
contravenes state statutes, and that's what this is
about, and that's why it goes before the circuit
court.

The intervenors have raised a couple of issues
in looking at it froma high altitude view It's
hard to i nagi ne why soneone woul d object to over
3200 acres of preservation restoration. That's not
going to happen without the settlenent. It hasn't
happened i n the past.

They' ve had preserves that they -- counsel
says they ought to spend sone noney to buy this

| and, suggest that the county 2020 program they

spent $43 million for the Kiker Preserve. He's very
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easy wth the county's noney. But the county

conm ssioners are a good bit nore conservative with
that. This 3200 acres of preservation and
restoration is all off the county's tax roll. It's
not going to cost the county anyt hing.

There's a restoration of historic flownays.
That's been on the books in the county since before
t he Dover-Kohl report. It was the county's
ordi nances tal k about a study by an ecol ogi st and
geol ogi st, Kevin Erwin, about the restoration of
water flows and the significance of that to the
Cor kscrew Regi onal Ecosystem Wat ershed, CREW and
this is doing it. This is having the floways
t hrough 6,000 acres across Corkscrew Road fl ow ng
Into those preservation |lands. That woul d not
happen wi thout the settlenent. There's a recovery
of over 9 mllion gallons a day of water.

The argunent fromthe intervenors were, well,
gosh, we're permtted to draw that water, and so
what's the problenf? Just because you're pernitted
under the ag use of the property, doesn't nean that
that's good for the aquifer, doesn't nean it's a
benefit. [It's an avoi dance of an adverse inpact.

That's why | was asking M. Brown. This is a

choice. Is it better to have that potential
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drawdown, or is it better to have a restoration of

about the sanme anpbunt of water that's permtted for
Fort Myers and Lee County, 9 mllion gallons plus a
day? That's dramatic. The individual wells and
septics that dot that area, you saw that whole red
map that was in evidence, that's sonmething that is
not going to be provided. |In fact, it's going to be
prohi bited under the settlenent conditions here.
It's hard to i nagi ne opposing that.

The | arge ani mal crossings, the culverts that
are put in there for the animals to avoid Corkscrew
Road, yes, panthers are endangered. And so now
we've put in culverts or proposed to put in culverts
that would protect them Apparently, that's
obj ectionable, too. That's not under the current
situation. You're not going to have that.

Then there's the avoi dance of not only a
potential at a mninmum $63 mllion claimplus
interest for three years, plus potential owner's
testi nony, and, of course, and as Your Honor knows,
owner can always testify to value based on the
royal ty approach, and royalty approach is certainly
an accepted process for valuing | and of between 500
mllion and a billion dollars. You don't think the

| andowners are going to try to get that in, and |
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t hi nk perhaps successfully if we had a Bert Harris

trial or a takings trial. Not to nention the fees
and costs attendant on both sides if we pursue this
litigation. The county's getting all these
protections, all these inprovenents, all these
benefits w thout spending any noney.

The spine road, the north/south spine road,
that's not only going to help for the devel opnent
that's being proposed, but also as a hurricane
reliever, and also to take traffic off of -- from
Lehigh off State Road 82. That's a benefit. All,
again, paid for, not by the county, by the
devel oper.

One of the nore significant benefits, if you
had to sift through the hearing exam ner report |ike
we did, you can read it, wth the comments about the
m ni ng proposal. Talk about hotly contested. It
makes this proceedi ng | ook extrenely pl easant,
because in that proceeding, there were high enotions
and a great deal of testinony about current m ning
I ssues that people at Wl dcat Farns and adj acent
areas had.

Under this proposal, there would never be any
m ning on the Corkscrew Grove property north of

Cor kscrew Road or south. That entire parcel would
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have to give up its mning rights. That's

tremendous. You would think that would be a
tremendous benefit to those, including at |east one
of the intervenors who protested the mning. That's
out of the question under the settlenment. W're not
going to have that mning possibility.

Now, the intervenors disagree with the
| egi sl ative decision, and | should stress that, the
| egi sl ative decision by the Board of County
Comm ssioners to settle the case. The whol e idea of
the Bert Harris settlenent provision is to expand
the opportunities for the governnent to settle
cases, and for |andowners, instead of pursuing
litigation. |In fact, there's a whole list in our
| egal docunents or nenorandumwe're going to file,
and we'll go into that in nore detail, but they're
gi ving suggestions in the statute about howto
resol ve these, and one of themis for any other
extraordinary relief.

Now, the Bert Harris statute is a property --
Private Property Rights Protection Act. However,
the Second District and sonme other courts have rul ed

that insofar as sovereign immunity goes, it should

be read -- a waiver of sovereign imunity, that
IS -- it should be read strictly, strictly
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construed.

Wth regard to the settlenent provision where
the county is not being opposed here, the | andowner
Is not. Both parties want to resol ve sonet hi ng.
There's no such ruling that I know of that says that
shoul d be strict instruction of that, but let's
assunme you do. Let's assunme you strictly construe
the settlenent provisions of Bert Harris. Is a term
that says -- or other -- any other extraordinary
relief, is that a word of limtation, or is that a
word of expansion? | think the question answers
Itself.

One of the argunents of the intervenors is
t hat we have brought in another parcel, and you know
why we brought in another parcel? Because you
couldn't have the water flow that the county wants,
that the conprehensive plan has been calling for for
30 years. You couldn't have the kind of benefits
for water recovery that we've talked about that's so
enornous. You couldn't have a | ot of these public
benefits that we've spent so nuch tine on wthout
that parcel. And the deal wouldn't have happened.
But, there's nothing in the Bert Harris |aw that

prohi bits that.

In fact, if you |l ook at those, | think there
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are nine elenents that you -- that are thrown out

there to suggest by the legislature of how you can
resolve these. One of theminvol ves transfer of
density rights. Well, that by definition involves
anot her parcel, right, not the -- not the one that
was subject to Bert Harris. There's another one

i nvolving | and swaps. Wat's that about, except for
anot her parcel. And then, of course, other
extraordinary relief.

So there's nothing in the Bert Harris | aw,
certainly no statute or no case law, that's been
presented by the intervenors that have suggested
that the county is foreclosed fromtaking this kind
of approach for the benefit of the public and the
savings of the public treasury that they have here.

| would say, | was waiting, and we waited for
quite sone tinme now for the intervenors to suggest
any conprehensive plan provision that's been
contravened and not offset by a public benefit.
They haven't cited you one.

Now, | woul d suggest specifically, and |I know
the Court has reviewed it, there's such a | ot of
materials to review, but Exhibit Nunber 4 is the
county nenorandum and that is very, very clear

about the specific conprehensive plans, not only
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t hat were consistent, but also that were contravened

and why, and the public benefit that would be served
by that contraventi on.

That Exhibit 4 is an excellent docunent to
review in that, and I would al so suggest, of course,
the hearing exam ner's recomrendati on, which goes
into detail about those.

Wth regard to the panther habitats, there's
no conprehensive plan policy that has been
identified by the intervenors of contravene, not
one. There's been suggestions, innuendos. Cee,
pant hers don't |ike noise. They don't |ike mning
either. They don't like tractors for an ag use.
They don't |ike spraying nmachi nes for an ag use.

Al of that is true. But under this settlenent, we
have 3200 acres plus of preserve and restoration.

W have a wldlife corridor that did not exist

bef ore, and we have panther crossings. But you know
what? More inportantly, there's no policy that's
been identified, no Lee Plan provision that counsel
has suggested to you, even suggested nuch | ess
proved, that has been contravened with regard to
pant hers.

Those policies and provisions are pretty nuch

hoity-toity. They're generalized protection of the
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pant her goals. But under the state and federal

preenption, the state and feds | ook at that. In
fact, our settlenment agreenent indicates that we
woul d have to seek approvals there and not -- it's
not sonething that Lee County does. So all of that,
| think, is a snoke screen and really doesn't relate
to any contravened statute that the Court has to

| ook at.

Their second issue besides the conprehensive
plan violations that they allege but don't give you
any specifics onis that this is too nmuch relief.
It's a sweetheart deal they said. Too nuch relief
for the owner.

The county has been involved for three and a
hal f years, and so has the owner, in litigation.

The owner spent between 500,000 and a mllion
dollars in fees and costs. There's no end to this
matter if we go forward. It's being abated right
now for the circuit courts.

If we |ose the dec action ruling, which
requires the county to reprocess the mning
application that's allowed by the conp plan under
the old rules, if we lose that, then there's no --
there's no avenue for the owner except a Bert Harris

claimaction and a lawsuit for mninmm63 mllion up
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to 500 mllion plus.

The county is avoiding that risk, not to
mention the other risk from other | andowners and the
avoi dance, as | said, the mning of the southern
property.

So is it too nmuch relief for the ower? Well,
agai n, innuendo, argunent, but no evidence, no
W tnesses. There's no evidence to contradict the
owner's testinony, none. There's no evidence of
ot her buyers willing to take the kind of risk that
M. Caneratta and his group are willing to take.

There's exhibits in evidence that show they're
goi ng to spend over $200 mllion in devel opnent
costs, over $78 mllion for restoration
preservation, and obligate whoever the owner is now
into the future to $1.7 mllion a year forever.
That's a risk. That's a big risk. That's why
devel opers are a different breed.

Here, of course, there's a profit. There was
sone suggestion that maybe profit's a bad thing.
It's kind of what nmakes the engine run here in
America, so it's not a bad thing. And there's
nothing in the Bert Harris |aw that woul d prevent
that. |In fact, it's a Private Property Protection

Act. So the profit isn't the issue. The issue is,
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is this nore relief than we're entitled to?

Well, there's no evidence regarding |and val ue
from-- that's been offered based on eval uati on by
conpar abl e sales. They could have had sonebody, but
they didn't. There's no evidence regarding | and
value at all when the | and val ued under the royalty
approach as M. Hutchcraft did, none. Nothing but
I nnuendo and argunent, generally unsupported by any
evi dence.

So with regard to this settlenent agreenent,
we woul d ask the Court to | ook at those two issues,
specifically. One, are the contravene policies in
the public interest, has a public interest been
protected, and | ook at the public hearings that we
had, | ook at the outreach, | ook at the opportunities
that the public had to convince their conmm ssioners
about this |egislative act.

The comm ssioners thought in their viewthat
this was a wse thing to do, and now counsel is
suggesting to the Court that you overrule that.

And then the second issue under Bert Harris is
whet her there's too nmuch relief provided the owner.
And given everything that's been testified to and
zero evidence on the contrary, we hope you'll find

that that's not appropriate either.
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The settl enent agreenent is exactly on target.

It gives nore benefits than any settl enent

agreenment, any devel opnent, Verdana, The Pl ace, any
ot her one that you can think of in that area that's
been testified to, nore benefits resulting fromthis
settl enment than any other available. This is the
only way to go on it. The Board of County
Comm ssi oners has spoken | egislatively. The public
has had plenty of opportunity, and there's no | aw

t hat suggests otherw se to convince the Court to
overturn this agreenent.

We ask you to approve it, and as you said,
we're going to be submtting a nmenorandum of | aw and
proposed order within the next 30 days, | believe.
So wwth that, | would just turn it over to
M. Bartlett or M. H nds.

THE COURT: Before | hear from M. G osso,
"Il see whoever else on that side of the table
W shes. M. H nds?

MR. HINDS: Yes, Your Honor. My it please
the Court. I'mgoing to try real hard not to go
over the sane row that M. Moore just went over.

Your Honor, the Bert Harris Act specifically
descri bes what the role of the Court is in this

ci rcunst ance under 4d. 2, and just two things; one,
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make sure that the public interest is -- that what's

served by the statutes that were contravened is
covered by the settl enent agreenent, and we' ve had
testinmony on that. 1'll get to that in a m nute.
And the second is that the settlenent agreenent is
the appropriate relief necessary to protect the
governnental regulatory effort frominordinately
burdeni ng the property.

Wth respect to that first prong, way back
when we heard from M chael Jacob. He testified that
there were three statutes that were contravened, and
those are the only reasons | actually had to file an
action. As M. More said, if we hadn't contravened
any statutes, you know, this would just be up for
board approval .

So those three statutes are 163.3194, which is
the consistency statute that any act that the county
does has to be consistent with the conp pl an.

163. 3184, which is a notice provision regarding
anmendi ng the conp plan, and 125.66, which is a
noti ce provision regardi ng passi ng ordi nances, which
I's how Lee County goes about anending its conp plan.

W' ve had no evidence or argunent that any

ot her statutes were contravened. So the Court's

review really should be limted to whether or not
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t hose three statutes have been satisfied, at | east

in an anal og fashion by the settl enent agreenent.

And by and | arge, what they deal with is the
right of the public to participate and to have
notice. | don't need to go back over all the
public -- four public neetings, mailings, et cetera.
So clearly that prong has been satisfied.

The second prong with respect to the relief
necessary, | think M. More has done an onerous job
in covering that. | just want to enphasize that
fromthe county's perspective, we're not dealing
with a blank slate here, and fromthe Court's
perspective as well.

There really are only three choices with what
to do, right? W can -- the county could accept
Judge Fuller's ruling and deny -- continue to deny

the mning rights, which would result in a m ninm

of $63 million plus for a few years, which is not a
good choice to leave it in ag. Although, | suspect
that's, | think, what we've heard fromthe

intervenors is that they would like that. That's
really not a viable option fromthe county's
per specti ve.

The second woul d be to concede that, okay,

we're going to have a mne here. But it's not just
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any mine. It's a mne that woul d have been approved

in 2007. And the Court, again, has heard extensive
evi dence that, even fromthe intervenors, that
that's not a pretty thing. That's not -- that's not
going to be in the public's best interest.

And what that |eaves us with is only option
nunber three, which is to approve the settl enent
agreenent and the devel opnent that goes along with
it. And you've heard uncontravened testinony from
M. Hutchcraft that that was the m ninmumthat they
woul d take. So there really hasn't been any
evi dence presented to the contrary on either of
t hose points.

| guess, you know, if | was in front of a
jury, | would be asking for a directed verdict at
this point. Wat we have is argunent fromthe other
side, and it's kind of this bob and weave thing
where it's like, well, maybe it's agricultural or
maybe it's a smaller devel opnent. But we've heard
-- all we've heard -- the only testinony we've heard
Is that that won't do.

Lastly, let ne -- actually, it's the second to
| ast. Let me touch on the standard of review At
the very outset, M. Bartlett handed you a case

called City of Honmestead, which is now recorded in
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the official report of 346 So.3d 1205. That

i nvolves a Bert Harris settlenent as well, and it's
not quite on all fours wth where we are today, but
it's pretty close.

In that case, there was a judicial challenge
of a Bert Harris settlenent, and what the Third DCA
found there was just what M. ©Moore told you, is
that the act of deciding whether or not to settle a
| awsuit by a county is legislative or executive. It
Is not quasi judicial, and therefore, it needs to be
upheld unless it's arbitrary, capricious,
confiscatory or violative of constitutional
guaranties. Again, there's been no evidence
what soever presented fromthe intervenors of any of
t hose four things.

And then, finally, Your Honor, the Bert -- and
this was touched on by M. Mdore, the Bert Harris
Act does allow, in fact, it encourages settlenments
that use other property other than one that's the
subj ect of the claim

When you go back and review the Bert Harris

Act, you'll see that Section 4C has 11 nenu choi ces,
iIf you wll, options for settling a case. The
first -- the first nine are all things that you can

do. Nunber 10 is just go ahead and pay for the
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devel opnent rights. And nunber 11 is do not hing.

Ckay.

The Bert Harris Act also contains a specific
definition of real property, and I know we've tal ked
about this in front of you before, but the
definition of real property in this case is the
property that's actually inpacted by the negative
deci sion of the board.

That word real property appears only once in
that laundry list of settlenents. And it appears
Wi th respect to when you're paying for the
devel opnent rights. The county can only pay for the
devel opnent rights on the real property, but
everything else is fair gane to use other property.

As a matter of fact, the | egislature goes out
of its way to use words other than real property.
Like, it will say property, or it wll say |and, but
it never invokes the defined termreal property. So
that gives you a hint that -- of the breadth and
creativity that the Bert Harris Act encourages in
settling things -- or settling clains.

Additionally, if you |look down that |ist, and
| think we covered this a little bit in our

menorandum that we filed earlier today, sone of the

resol ution choices, if you wll, require the use of
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ot her property that wasn't part of the claim You

heard M. Mbore tal k about | and swaps, transfer of
density rights.

The settl enent agreenent that was approved by
the board actually hits all nine of the options
under that Section 4C. The only ones it doesn't hit
I's paying for the devel opnent rights and doing
not hi ng.

So we try to be respectful of everyone's tine,
and that's all | have to say, Your Honor. [|f you
woul d, find that Lee County has checked all the
boxes and uphol d the decision to adopt the
settl enment agreenent. Thank you.

THE COURT: Thank you. Anything from
M. Bartlett?

MR, BARTLETT: No, Your Honor.

THE COURT: M. G o0sso.

MR. GROSSO  Thank you, Your Honor. By the
petitioners' own proof, they have failed to
denonstrate that this settlenent neets the very
strict terns of the Harris Act. W do not need to
bring any additional evidence of our owmm. The facts
as they have cone out through their own testinony
denonstrates this settlenent cannot apply with this

| aw.
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The Harris Act says, It authorizes relief to a

| andowner when a specific action of a governnental
entity has inordinately burdened an existing use of

real property.

It defines real property to nean -- | junp
ahead -- the termincludes -- and why woul d the
| egi sl ature have witten it this way -- the term

i ncludes, only parcels that are the subject of and
directly inpacted by the action of a governnent al
entity.

The case law tells us that because it's in
derogati on of conmmon | aw, because it authorizes
wai vers from ot her statutes, the Harris Act is to be
interpreted and applied very strictly.

And so this idea of it being a | egislative
decision, well, it's not purely a |egislative
decision. Oherw se, the statute would not have
said, in order to protect the public interest, a
settl enment agreenent nust be submtted to a circuit
court judge.

| f you are going to violate the rules that
ot herw se apply, you have to take that settlenent
agreenment to a circuit court judge, and the circuit
court nust ensure that the relief granted protects

the public interest. That's one of the
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requi renents.

If you were to find that the settl enent
agreenment actually sort of sideways protected the
public interest, that's still not enough. Now, we
don't believe it does, but in addition to that, it
Is the other strict requirenent of this very limted
wai ver of the rules authorized by this |aw that the
petitioners denonstrate that the settlenent
agreenment is the appropriate relief necessary to
prevent the governnent regqulatory effort from
I nordi nately burdening the real property.

Now, you've been presented with a fal se
choice. If you don't approve this settl enent
agreenent, we will mne the property, and that's
horrible, or we will continue to farmthe property,
and that's horrible, too. Yet, by their own
testinony, nothing about the activities going on on
this property are violating any | aws now.

| think the parade of horribles about how bad
farmng is on this property, |I think to say the
| east, have been overplayed. The fal se choice you
have been given is you have to approve this anount
of devel opnent. You have to approve 10,000 units of

homes, 700, 000 square feet of commerci al

devel opnent, a 240-room hotel. |It's all or nothing.
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W won't accept anything | ess than that.

Question and answer is, there's no inordinate
burden anal ysis that was done here. This |aw all ows
a waiver of rules only to the extent needed to avoid
an undue burden on the property owner.

Now, what you've heard today is that this
proj ect, the anount of devel opnent that's all owed,
the type of developnent that's allowed by it, it's
exactly the sane, maybe a few details are different,
of other projects that have been approved that had
nothing to do with the Harris Act.

It's a garden variety suburban devel opnent
approved because that's what the devel oper wants,
and the | ocal governnent gave it. There's no
determ nation. There's no analysis. There's no
proof that the devel opnent rights granted here don't
go above and beyond what's needed to avoid a
property rights violation. You' ve heard there's no
such proof. They have not done that anal ysis
what soever .

Here's the definition of inordinate burden,
Your Honor, under the statute, that the property
owner is permanently unable to attain the reasonable
I nvest nent expectation for the existing use of the

real property or a vested right to a specific use
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Wi th respect to the property as a whole -- |I'm
paraphrasing a little bit -- or that the property

owner is left with existing or vested uses that are
unr easonabl e, such that the property owner bears a
permanent |y di sproportionate share of the burden

I nposed for the good of the public, which in
fairness, should be borne by the public at | arge.
That's what it takes for a regulatory decision to be
an inordi nate burden.

What you've heard is we invested an anount of
money into this property, and if the settlenent goes
t hrough, we're going to double that. Not exactly an
I nordi nate burden. Nowhere close to an inordinate
burden. It's a garden variety devel opnent approval.
It violates the Lee County Conprehensive Plan on the
stuff that's the nost inportant thing the plan
regul ates, how nuch devel opnent, where.

Under this settlenent agreenent 6,000 acres
that are currently slated for rural devel opnent and
farmng and mning, the one unit per 10-acre
devel opnent, that's rural. That's rural
devel opnent. That's country.

We are bending the rules, not by a little bit,
but by enough to put 10,000 hones, 700,000 square

feet of commercial devel opnent and a hotel. A nmgjor
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ur ban/ suburban, if you wll, infrastructure. Not

bending the rules a little bit to avoid violating
property rights. Bending the rules conpletely to do
a deal that the devel oper says that's all | wll
take. Not an inordinate burden analysis. A
negoti ated settlenment to avoid litigation. Now that
can't be, Your Honor, if the purpose of the Harris
Act was | ocal governnent gets to settle any case
because of the cost and burden of litigation and
t hat woul d have been the standard. That's not the
standard. The Chisholmcase tells us that. You
can't just turn and say, well, we're going to
resolve litigation. W won't have to pay our
| awyers. We won't have to go through that. That's
the public benefit of settling under the Harris Act.
That's obviously not what the Harris Act
cont enpl at es.

And goi ng back to that inordinate burden
thing, this | andowner knew what the rules were when
t hey purchased the property in 2016. They knew you
couldn't develop a new city out there. They knew
you couldn't do that anount of devel opnent. They
knew it was planned only for country type of
devel opnent and as well as mning. But they bought

it anyway. They took their own risk. That's how it
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wor ks.

Takings lawis very clear. Property rights
law, Harris Act lawis very clear. You buy |and
subject to existing restrictions, you nake a
busi ness deci sion, that's what you got. You're not
entitled to a massive | and use change to increase
t he devel opnent.

What did we hear today, Your Honor, 15 tines
t he anobunt of residential density as is currently
allonwed by the rules. That's not what property
rights are. That's not what the Harris Act was
designed to give a windfall to devel opers. That way
t hey bought with know edge of the rules.

The property, you're not allowed to give
devel opnent rights to property that was not -- the
real property that was inordinately burdened. It's
clear. The legislature said that. That's the text
of the law. W can't go beyond that.

To the extent the |aw authorizes things |ike
| and swaps or transferabl e devel opnment rights, that
obvi ously contenpl ates you're preserving the | and
that was regul ated, and in exchange for that, you're
swappi ng sone |land to the devel oper. You' re giving
transferabl e devel opnent rights. The | aw obvi ously

doesn't contenplate that, oh, when you turn down
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approval for a piece of land for valid public

pur pose reasons, what the Harris Act intent is, is
that then you get to develop all of that |and
instead. That can't be what the Harris Act is
witten to do, to allow the devel opnent, conplete
devel opnent of the property, that was the subject of
a valid bona fide regulatory decision. You' ve been
given a fal se choice.

The Harris Act m ght have all owed sone
addi ti onal anmount of devel opnent on the property.
The idea that it's got to be take it or |leave it,
Your Honor, take it or leave it, 10,000 hones,

700, 000 square feet, a major hotel, all that urban
infrastructure, we won't take a dinme |ess, we won't
take a unit less, we won't take a shopping center

|l ess. That's not what the Harris Act is about.
They' ve got to denonstrate they haven't gone beyond
the rules any nore than absol utely necessary to
avoid an inordi nate burden.

What you heard today is that under this deal,
the I andowner is going to double their investnent.
That cannot be. There is not going to be a case
that we will ever find in federal takings |law, state
takings law, state Harris Act interpretations that

renotely suggests that doubling your noney is what
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the Harris Act contenpl ated, Your Honor. You've

been given a false choice here, and I haven't even
tal ked about the public interest test yet here.

| think that the last point that | wll nake
about the public interest test here is that | think
you' ve heard fromregul atory people at the county,
they were told we're going to negotiate this
settlenent, make it work. Cone up with ways that we
can argue that it's in the public interest.

But you heard the planner. | wasn't consulted
on whether this level of intensity of devel opnent
was appropriate for this property. You have not
been -- it's been -- not been denonstrated to you
that the anmount of devel opnent authorized with the
settl enment has any connection whatsoever to avoi ding
an undue burden on this property owner. \Wat you' ve
heard instead, | m ght suggest, is, in fact, a
pretty nice windfall.

My clients have nothing against profit. Yes,
profit is contenplated, but the point of the Harris
Act is that you can only authorize this undue anount
of profit to the extent necessary to avoid a
conpl ete burden on the property ower. Oherw se,
under state law, these rules are there for a

purpose. There's a reason that state | aw requires
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conprehensive plans. There's a reason the state | aw

prohi bits the approval of devel opnent that viol ates
conpr ehensi ve pl ans.

That's why the Harris Act says it's only a
narrow wai ver of that |aw, that conprehensive plan
consi stency requirenent, only to the extent
necessary to avoid violating the private property
rights, and the petitioners have not denonstrated
the settl enent agreenent neets that test.

It gives devel opnent rights for property that
had nothing to do with the Harris Act, and it gives
you devel opnent rights to this property far in
excess of anything that's been denonstrated to be
the m ni num necessary to avoid an undue burden.

We ask that you reject the settlenent, Your
Honor, and | appreciate all the Court's courtesy,
and | thank you very nuch.

THE COURT: Thank you.

MR MOORE: Can | have a brief response?

THE COURT: | knew you couldn't help yourself.

MR MOORE: | can't, especially having done
the takings law and Bert Harris |aw for so many
years, | think it's the first tine | ever heard
anyone say that takings lawis really clear.

Justice Scalia and Justice G nsburg, you nane it,
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Justice Alito, | don't think anybody has suggested

that, particularly Bert Harris | aw.

What is clear, though, a couple of things.

One is that the reason that the | aw says that Bert
Harris | aw should be strictly construed has to do
with the waiver of sovereign immunity. Now, who is
chal | engi ng the power of the sovereign here? Is it
the | andowner? No. The county has made a deci sion.
We've agreed with them Negotiate a settlenent.
Legislative act. The challenge to the sovereign
power is by the intervenors. They want you to
second-guess the county commssion. Wth all
respect, that is not the Court's role. The Court's
role is very circunscri bed by the statute.

So to say, well, 10,000 units wasn't right.
Maybe it shoul d have been 5,000 or 8500, or nmmybe
t he anobunt of commercial use wasn't. That's -- that
Is not before the Court.

Now, the other issue | take with what counsel
said, and, again, this is based on a good bit of
experience with regard to how Il and is val ued and
what the owners do, but | -- and | |ook forward to
the intervenors' nenorandum of |aw and proposed
order, because | don't believe there's any |aw that

| know of that says that an owner is only entitled
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to recover his or her investnent. That's not the

test.

In fact, Lee County vs. Brigham an old case
back in the 50s, says it doesn't matter if the owner
coul d have inherited fromhis Aunt Suzy, the
property. It still would be entitled to the highest
and best use of the property in terns of the
valuation. That is a -- it's a false test, and |
don't know where it cane from and | | ook forward to
seeing the | aw that supports that when counsel
subm ts his proposed order.

No, it's the value that the market indicates
based on the highest and best use of the property.
| s the highest and best use a mning use? Wll,
that's the contention of the owner and the appraiser
that did this, and Maxwel|l Henry, the sane appraiser
that the county uses for their em nent domai n and
other issues. |Is it what the owner says the
royal ties going out for 30, 40, 50 years could be as
much as a billion dollars, 500 mllion?

If you | ook at the appraisal that's attached
to the Bert Harris claimletter, the I and val ues are
really quite close. Mning, according to the
apprai ser, not on the royalty approach, but just on

t he conparabl e sal es approach was 20,000 an acre,
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whereas, this sale three years after, not counting

the interest, is for $5, 000 an acre nore at $25, 000
an acre.

So to say that this windfall is a terrible
thing because it's greater than the investnent of
t he owner, none of those issues have any nerit in
considering the inordinate burden or whether the
relief is enough to satisfy neeting that burden.

The inordi nate burden has been that the owner
has been prohi bited from achi eving the hi ghest and
best use of this property when the court said
basically that's what the conprehensive plan all ows,
a mning use.

Now, for good, solid reasons the county
conmm ssion says, no, we don't want to do a m ning

use there, but by golly, they will settle this

thing, and -- and achieve all those public benefits
as a side.
If you ook at the law, and we'll submt this

extensively, but one of the cases that | was glad to
see that counsel cited is the Rainbow River
Conservation case that he sent to you as
suppl enmental authority. Rather than just read it,
if I may, just give it to the Court.

THE COURT: You may.
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MR. MOORE: The |ast page. The appellate

court indicates that while the intervenor said you
can't violate the conprehensive plan, that's
contrary, directly contrary to the | anguage of the
Bert Harris action. And that -- that's the whole
point of hearings |like this, to see that if the
statute is contravened, and this is one of them and
that deals directly with the conprehensive plan, is
that offset by a public benefit. So | think that's
been proved doubly and triply here.

We woul d al so point out, and |I've submtted a
noti ce of supplenental authority to the Court, and
one of the cases that | would ask the Court to | ook
at is the Omi National Bank case, and, again, |
have it here. That tal ks about intervenors, and how
the intervenors have to take the pl eadings and the
I ssues as they find them and they're not allowed to
I ntroduce new clains, new matters into the purview
of the court, because they're guests, invited
guests, but to introduce new matters i s sonething
that the intervention | aw does not permt.

So the bottomline is, the objections of
counsel for the intervenors have to do wth a public
benefit that he doesn't agree with, chall enges the

power of the sovereign, in this case, Lee County, to
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make a | egislative decision, thinks the Court ought

to second guess them and has zero, zero evidence to
support any of his contentions.

We ask you based upon that presentation and
based on what you've heard on the August 31st and
today to approve this settlenent agreenent after
you' ve been able to review the |law that's been
subm tted by both sides. Thank you.

MR. GROSSO 15 seconds, Your Honor?

THE COURT: |'ve got to give M. Bartlett a
shot --

MR. HI NDS: No.

THE COURT: -- or M. H nds.

3

BARTLETT: W're done, Your Honor.

3

MOORE: We're the -- go ahead.

MR. GROSSO 15 seconds.

THE COURT: | wll allow, but you do realize
that M. More will have the | ast opportunity,
shoul d he w sh.

MR. GROSSO  Thank you, Your Honor. The only
point | would nmake is the intervenors have not
i ntroduced any new i ssues. The issue of whet her
this is an appropriate relief granted the m ni num
anpunt necessary to avoid an undue burden and

whether it applies to the correct spacial anount of
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property, those issues are already before the Court

given the nature of the joint petition and the
rulings that the Court had to nake, whether we
showed up in this court or not. So | just wanted to
be cl ear about that point, Your Honor. And, again,
| thank the Court for all its indulgences. Thank
you.

THE COURT: Thank you.

MR MOORE: We'll respond directly to that
point in our witten subm ssion.

THE COURT: Thank you.

MR. MOORE: Thank you, Your Honor.

THE COURT: W are in recess. Thank you.

(Thereupon, at 5:18 p.m, the proceedi ngs were

concl uded.)
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CERTI FI CATE

STATE OF FLORI DA )

COUNTY OF LEE )

|, Melissa Meeks, RPR, FPR, do hereby certify that
I was authorized to and did stenographically report
t he proceedi ngs and that the foregoing transcript,
pages 1 through 301, is a true record of ny

st enogr aphi ¢ not es.

| further certify that | amnot a relative,
enpl oyee, attorney or counsel of any of the parties,
nor am|l a relative or enployee of any of the parties’
attorney or counsel connected with the action, nor am

I financially interested in the action.

DATED this 28th day of Novenber, 2022, at Fort
Myers, Lee County, Florida.

(This transcript has been digitally signed.)

MM ] serco

Mel i dsa Meeks, RPR, FPR
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