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I. THE FOCUS OF WHAT [ SAY OVER THE NEXT 10 MINUTES OR SO WILL BE ON

THE WILLINGNESS OF ENGLISH COURTS TO ENFORCE ARBITRATION

AGREEMENT BY ANTI-SUIT ORDER. THE DIFC COURT IS

AN

INTERNATIONAL COMMERCIAL AND CIVIL COURT. ITS JURISDICTION IS

STATUTORY BUT MOST OF WHAT [ AM GOING TO SAY APPLIES EQUALLY TO

ANTI SUIT INJUNCTIONS SOUGHT FROM THE DIFC COURTS. [ SHOULD

MAKE CLEAR THAT WHAT [ AM GOING TO SAY REPRESENTS MY PERSONAL

VIEWS. IT DOES NOT REFLECT THE VIEWS OF EITHER THE JUDICIARY OF

ENGLAND AND WALES OR THE JUDICIARY OF THE DIFC COURTS.

2. SLIDE 2 ENGLISH LAW ATTACHES A PARTICULAR VALUE TO AN AGREEMENT

TO ARBITRATE DISPUTES2, TO ENSURING THAT SUCH AGREEMENTS

OPERATE IN A BUSINESSLIKE WAY AND ARE NOT UNDERMINED. SLIDE 3

THIS LONG ESTABLISHED POLICY IS REFLECTED IN THE SPECIAL APPROACH

TO THE CONSTRUCTION OF ARBITRATION AGREEMENTS, AND THE

READINESS OF ITS COURTS TO GRANT INJUNCTIONS PROHIBITING PARTIES

TO ARBITRATION AGREEMENTS FROM ATTEMPTING TO LITIGATE THEIR

DISPUTES ELSEWHERE. SLIDE 4 BROADLY SUCH APPLICATIONS ARISE IN

THREE DISTINCT SITUATIONS:
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= WHERE ONE PARTY TO AN ARBITRATION AGREEMENT PROVIDING
FOR ARBITRATION SEATED IN ENGLAND SUES ANOTHER PARTY TO
THAT AGREEMENT, TO RESTRAIN IT FROM PURSUING THE
APPLICANT OTHERWISE THAN BY ARBITRAL REFERENCE IN
ACCORDANCE WITH THE PARTIES ARBITRATION AGREEMENT;

= SIMILAR CLAIMS WHERE A PARTY WITH NO CONNECTION TO
ENGLAND SEEKS AN INJUNCTION AGAINST A PARTY OVER WHOM
THE ENGLISH COURT HAS PERSONAL JURISDICTION, RESTRAINING
THAT PARTY FROM COMMENCING PROCEEDING EITHER IN
ENGLAND OR ELSEWHERE OTHERWISE THAN IN ACCORDANCE
WITH THEIR AGREEMENT TO ARBITRATE BY ARBITRATION SEATED
OUTSIDE ENGLAND;

= WHERE ONE PARTY TO AN ARBITRATION AGREEMENT SEEKS TO
PREVENT A PARTY OTHER THAN A COUNTER PARTY TO THE
RELEVANT ARBITRATION AGREEMENT FROM PURSUING CLAIMS
OTHER THAN IN ACCORDANCE WITH THAT AGREEMENT.

UNSURPRISINGLY PERHAPS IT IS THIS LAST TYPE OF ANTI-SUIT INJUNCTION
THAT HAS GIVEN RISE TO MOST DIFFICULTY. INJUNCTIONS FALLING
WITHIN THE FIRST TWO OF THESE CATEGORIES ARE MOSTLY STRAIGHT
FORWARD LEGALLY AND ARE READILY GRANTED BY THE ENGLISH
COMMERCIAL COURT AND THE LONDON CIRCUIT COMMERCIAL COURT
ON AN ALMOST WEEKLY BASIS. THE THIRD CATEGORY HAS BECOME MUCH
MORE SIGNIFICANT SINCE THE INTRODUCTION OF SANCTION REGIMES BY
THE UK AND EU AS WELL AS THE UNITED STATES, WHERE REFUSALS TO
MAKE PAYMENTS TO SANCTIONED ENTITIES OF MONIES DUE UNDER
AGREEMENTS CONTAINING ARBITRATION OR EXCLUSIVE JURISDICTION
AGREEMENTS HAVE RESULTED IN ATTEMPTS TO ADVANCE CLAIMS IN
FOREIGN JURISDICTIONS AGAINST COMPANIES ASSOCIATED WITH THE
NON-PAYING ENTITY.

SLIDE 5 TURNING FIRST TO THE CONTRACTUAL ROUTE, THE GENERAL
PRINCIPLES THAT APPLY TO ARE WELL ESTABLISHED. THE COURT'S POWER



TO GRANT SUCH ORDERS IS CONTAINED IN S.37 OF THE SENIOR COURTS
ACT 1981. AN APPLICANT IS REQUIRED TO ESTABLISH TO A “HIGH DEGREE
OF PROBABILITY" THAT THE ARBITRATION AGREEMENT RELIED ON BOTH
EXISTS AND THAT IT HAS BEEN OR WILL BE BREACHED. THIS HIGH
STANDARD IS REQUIRED BECAUSE AN ANTI-SUIT ORDER IS LIKELY TO BE
FINAL, PREVENTING THE ENJOINED PARTY FROM CONTENDING THAT
THERE WAS NO SUCH AGREEMENT OTHERWISE THAN BEFORE THE
ARBITRAL TRIBUNAL3. ONCE THAT HURDLE HAS BEEN OVERCOME THE
APPLICANT IS ORDINARILY ENTITLED TO AN ANTI-SUIT INJUNCTION TO
ENFORCE COMPLIANCE WITH THE PARTIES" ARBITRATION AGREEMENT
UNLESS THE RESPONDENT SHOWS STRONG REASONS WHY SUCH RELIEF
SHOULD NOT BE GRANTED4 - FOR AT LEAST 30 YEARS IT HAS BEEN
ACCEPTED BY THE ENGLISH COURTS THAT THIS SHOULD BE THE OUTCOME
AS LONG AS THE ANTI-SUIT ORDER IS SOUGHT PROMPTLY AND BEFORE THE
FOREIGN PROCEEDINGS ARE TOO FAR ADVANCED5. DELAY OF ITSELF IS
GENERALLY IMMATERIAL — ENGLISH LAW TREATS COMITY AND DELAY AS
LINKED WITH THE PRIMARY FOCUS BEING ON THE EXTENT TO WHICH
DELAY IN APPLYING FOR ANTI-SUIT RELIEF HAS MATERIALLY INCREASED
THE PERCEIVED INTERFERENCE WITH THE PROCESS OF THE FOREIGN
COURT OR LED TO A WASTE OF ITS TIME OR RESOURCES6. UNLESS THERE
ARE GOOD GROUNDS FOR THINKING THAT THE RESPONDENT WAS NOT
AWARE OF THE ARBITRATION AGREEMENT, THE FACT THAT GRANTING THE
INJUNCTION WILL PRECLUDE A PARTY FROM BRINGING A CLAIM BECAUSE
OF A CONTRACTUAL OR STATUTORY TIME BAR WILL BE IGNORED7
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4. SLIDE 6 THE THRESHOLD QUESTION INVOLVES TWO ISSUES —
FIRSTLY WHETHER THE ARBITRATION AGREEMENT HAS BEEN
INCORPORATED AND SECONDLY WHETHER AS A MATTER OF
CONSTRUCTION THE DISPUTE COMES WITHIN THE SCOPE OF THE
ARBITRATION AGREEMENT. ULTIMATELY OF COURSE BOTH THESE ISSUES
WILL BE DETERMINED BY THE ARBITRAL TRIBUNAL. FOR PRESENT
PURPOSES IN MOST BESPOKE AGREEMENTS THE ISSUE CONCERNING
INCORPORATION WILL NOT BE IN DOUBT ALTHOUGH IT CAN BECOME
MORE COMPLEX WHERE AN ATTEMPT HAS BEEN MADE TO INCORPORATE
AN ARBITRATION AGREEMENT BY REFERENCE TO EITHER OTHER
AGREEMENTS OR STANDARD TERMS AND CONDITIONS. IN RELATION TO
CONSTRUCTION, ENGLISH LAW ADOPTS AN UNCOMPROMISING BROAD
APPROACH TO THESE QUESTIONS — NOT MERELY ARE THE USUALLY WIDE
WORDS OF AN ARBITRATION AGREEMENT GIVEN THEIR FULL FORCE AND
EFFECT BUT THE CONSTRUCTION EXERCISE IS ALSO HEAVILY INFORMED BY
THE BENEVOLENT PRESUMPTION OF ONE STOP ADJUDICATIONS — THAT IS
THE ASSUMPTION THAT ALL RATIONAL BUSINESS PEOPLE WILL HAVE
INTENDED THAT ALL THEIR DISPUTES WOULD BE RESOLVED IN A SINGLE
FORUM.

SLIDE 7 ENGLISH LAW APPLIES A STRICT DERIVED RIGHTS PRINCIPLE
WHICH MEANS THAT A PARTY DERIVING A SUBSTANTIVE LEGAL RIGHT
CONTAINED IN A CONTRACT CONTAINING AN ARBITRATION AGREEMENT
OR EXCLUSIVE JURISDICTION CLAUSE WILL BE PREVENTED FROM
ATTEMPTING TO ASSERT THAT RIGHT OTHERWISE THAN BY THE
MECHANISMS THAT BOUND THE ORIGINAL PARTIES. THIS APPLIES VERY
FREQUENTLY TO PARTIES THAT HAVE ACQUIRED SUCH RIGHTS BY
SUBROGATION BUT ALSO APPLIES WHERE RIGHTS HAVE BEEN ACQUIRED BY
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ASSIGNMENTY9. THIS APPROACH  APPLIES TO BOTH DERIVED
CONTRACTUAL AND DELICTUAL OR TORTIOUS CLAIMSIO BROUGHT BY A
THIRD PARTY RELYING ON DERIVED RIGHTS WHERE THE SAME APPROACH
IS ADOPTED AS FOR WHOLLY CONTRACTUAL ANTI SUIT INJUNCTIONS.

6. SLIDE 8 | HAVE TOUCHED BRIEFLY ON THE AVAILABILITY OF INJUNCTIONS
FROM THE ENGLISH COURTS IN AID OF OVERSEAS SEATED ARBITRATIONS.
THE AVAILABILITY OF THIS REMEDY WAS FINALLY RESOLVED BY THE
SUPREME COURT IN THE UK IN 20241l. THE CLAIM CONCERNED
PERFORMANCE BONDS ISSUED BY A GERMAN BANK GUARANTEEING THE
PERFORMANCE OF VARIOUS GERMAN CONTRACTORS UNDER A
CONSTRUCTION CONTRACT WITH A RUSSIAN COMPANY. THE BONDS
WERE GOVERNED BY ENGLISH LAW WITH ALL DISPUTES TO BE SETTLED BY
ARBITRATION IN PARIS. THE DEFENDANT BROUGHT PROCEEDINGS
AGAINST THE CLAIMANT IN RUSSIA AND THE GERMAN BANK BROUGHT
PROCEEDINGS IN ENGLAND SEEKING AN ANTI-SUIT INJUNCTION. THE
SUPREME COURT HELD THAT IF A CONTRACT CONTAINED AN
ARBITRATION AGREEMENT, INCLUDING WHERE THE SEAT OF THE
ARBITRATION WAS OUTSIDE ENGLAND AND WALES OR NO SEAT HAD BEEN
DESIGNATED OR DETERMINED, THE ENGLISH COURT WOULD IN PRINCIPLE
GRANT AN INJUNCTION TO RESTRAIN BREACH OF THE ARBITRATION
AGREEMENT BY A PARTY OVER WHOM IT HAD PERSONAL JURISDICTION
UNLESS THERE WAS A STRONG REASON WHY THE COURT OUGHT NOT TO
EXERCISE ITS JURISDICTION TO RESTRAIN A BREACH OF THE PARTIES
CONTRACTUAL BARGAIN - IN OTHER WORDS APPLYING THE SAME
CONVENTIONAL QUALIFICATION THAT APPLIES IN DOMESTIC ANT-SUIT
CASES.  IN ARRIVING AT THIS CONCLUSION, THE SUPREME COURT
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EMPHASISED WHAT HAS BECOME THE WELL-ESTABLISHED POLICY OF THE
ENGLISH COURTS (AND INTERNATIONALLY THROUGH THE NEW YORK
CONVENTION ART II(3)) THAT PARTIES TO AN ARBITRATION AGREEMENT
SHOULD BE HELD TO THEIR CONTRACTUAL BARGAIN BY ANY COURT
BEFORE WHOM THEY HAD BEEN OR COULD PROPERLY BE BROUGHT; THAT,
IN PARTICULAR, IN ORDER TO MAKE COMMERCIAL SENSE OF AN
ARBITRATION AGREEMENT AND GIVE IT SUCH EFFICACY AS THE PARTIES
HAD INTENDED IT TO HAVE, AN ARBITRATION AGREEMENT SHOULD BE
INTERPRETED AS NOT IMPLIEDLY PROHIBITING A PARTY FROM APPLYING
TO A COURT FOR RELIEF NEEDED TO HOLD THE OTHER PARTY TO ITS
AGREEMENT OR TO SUPPORT THE PROCESS OF ARBITRATION.

THE CONTROL ON THE SCOPE OF THIS JURISDICTION IS THE EXISTENCE OF
PERSONAL JURISDICTION WHICH MEANS IN THIS CONTEXT SOMEONE
WHO CAN BE VALIDLY SERVED WITH PROCEEDINGS EITHER WITHIN OR
OUTSIDE ENGLAND AND WALES APPLYING ENGLISH LAW PRINCIPLES.
WHERE A PARTY IS LOCATED OUTSIDE ENGLAND AND WALES PERMISSION
CAN BE OBTAINED TO SERVE PROCEEDINGS WHERE THE UNDERLYING
CONTRACT IS GOVERNED BY ENGLISH LAW. AS THE LAW STOOD WHEN
UNICREDIT WAS DECIDED, ENGLISH LAW TREATED THE GOVERNING LAW
OF A CONTRACT AS APPLYING TO THE ARBITRATION AGREEMENT UNLESS
A CONTRARY OUTCOME WAS PROVIDED FOR EXPRESSLY AND THAT WAS
SO EVEN IF A FOREIGN SEAT WAS AGREED. SLIDE 9 THAT HAS NOW
CHANGED BECAUSE S.I OF THE ARBITRATION ACT 2025 INSERTS A NEW
S.6A INTO THE ARBITRATION 1996 WHICH PROVIDES THAT THE LAW OF
THE SEAT APPLIES TO AN ARBITRATION AGREEMENT UNLESS THE PARTIES
EXPRESSLY AGREE OTHERWISE. THIS IS LIKELY TO LIMIT THE
JURISDICTIONAL REACH OF THE UK COURTS, UNLESS THE ARBITRATION
AGREEMENT HAS BEEN DRAFTED INCORPORATING AN EXPRESS CHOICE
OF ENGLISH LAW AS THE APPLICABLE CURIAL LAW.



8. HOWEVER, THAT HAS BEEN AMELIORATED TO SOME EXTENT IN RELATION
TO ARBITRATION AGREEMENTS INCORPORATING INSTITUTIONAL RULES
WHICH PERMIT THE APPOINTMENT OF AN EMERGENCY ARBITRATOR. S.8
OF THE 2025 ACT INSERTS A NEW S4lA INTO THE 1996 ACT WHICH
AMONGST OTHER THINGS PROVIDES THAT AN EMERGENCY ARBITRATOR
MAY MAKE A PEREMPTORY ORDER IF A PARTY TO AN ARBITRATION FAILS
TO COMPLY WITH A PREVIOUS ORDER AND WHERE THAT HAPPENS AND
THAT ORDER IS NOT OBEYED THEN BY S$.42 OF THE 1996 ACT THE COURT
IS EMPOWERED TO MAKE THE EMERGENCY ARBITRATOR'S ORDER AN
ORDER OF THE COURT EITHER ON THE APPLICATION OF THE TRIBUNAL
OR BY A PARTY WITH THE PERMISSION OF THE TRIBUNAL. [F THAT ORDER
IS NOT THEN OBEYED IT IS ENFORCEABLE AS ANY OTHER INJUNCTION OR
MANDATORY ORDER — THAT IS BY IMPRISONMENT FOR UP TO 2 YEARS
AND/OR AN UNLIMITED FINE.

9. SLIDE 10 FINALLY, | TURN TO WHAT HAS BECOME A CONTROVERSIAL ISSUE
IN ENGLISH LAW - THE DEGREE TO WHICH IF AT ALL THE COURT HAS
JURISDICTION TO RESTRAIN BY INJUNCTION A PARTY TO AN ARBITRATION
AGREEMENT FROM ADVANCING CLAIMS GOVERNED BY FOREIGN LAW
AGAINST THIRD PARTIES IN FOREIGN JURISDICTIONS. THE PROBLEM
ARISES BECAUSE THE EFFECT OF AGREEING A PARTICULAR FORUM (IN THIS
CONTEXT AN ARBITRATION AGREEMENT) WILL ALMOST INVARIABLY
INVOLVE A CONTRACTUAL WAIVER OF THE RIGHT TO BRING CLAIMS
UNDER CAUSES OF ACTION RECOGNISED IN OTHER JURISDICTIONS OTHER
THAN IN ACCORDANCE WITH THE ARBITRATION AGREEMENTI2. THAT IS
NOT VERY DIFFICULT TO UNDERSTAND. [T IS A NECESSARY CONSEQUENCE
OF ENTERING INTO AN ARBITRATION OR EXCLUSIVE JURISDICTION
AGREEMENT. IT IS MUCH MORE CONCEPTUALLY DIFFICULT WHERE IT IS
SUGGESTED THAT AN AGREEMENT BETWEEN A AND B PRECLUDES EITHER

2 See by way of example Starlight Shipping Company v Allianz Marine and Aviation Versicherungs AG
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A OR B FROM SUING A THIRD PARTY IN EITHER A STATE COURT OTHER
THAN ONE IT HAD BEEN AGREED WOULD HAVE EXCLUSIVE
JURISDICTIONI3 OR BY REFERENCE TO ARBITRATION IN ACCORDANCE
WITH AN ARBITRATION AGREEMENT BETWEEN A AND B. THE PROBLEM 1S
IF ANYTHING MORE EXTREME WHERE AN ARBITRATION AGREEMENT IS
RELIED ON TO WHICH THE THIRD PARTY IS NOT A PARTY BECAUSE IN THAT
CIRCUMSTANCE THE THIRD PARTY WOULD BE ENTITLED TO MAINTAIN
THAT IT WAS NOT BOUND BY THE ARBITRATION AGREEMENT AND
THEREBY PRECLUDE EITHER A OR B AS THE CASE MAY BE FROM PURSUING
ITS CLAIM AGAINST THE THIRD PARTY AT ALLI4 UNLESS THE
INSTITUTIONAL RULES CHOSEN BY THE PARTIES PERMIT THE FORCED
JOINDER OF THE THIRD PARTY CONCERNEDI5. THIS PROBLEM IS AT ITS
MOST ACUTE WHERE A CLAIM IS AVAILABLE TO A AGAINST B WHICH IS
JOINTLY AND SEVERALLY LIABLE WITH C, A NON-PARTY TO THE
ARBITRATION AGREEMENT BETWEEN A AND B16

10. THE ISSUE AROSE IN STARK TERMS IN RENAISSANCE SECURITIES (CYPRUS)

V_CHLODWIG ENTERPRISES 17 IT WAS COMMON GROUND THAT (BUT FOR

THE EU AND UK SANCTIONS REGIME THAT APPLIED TO VARIOUS RUSSIAN
OWNED AND CONTROLLED ENTITIES) THE DEFENDANT WAS ENTITLED TO
THE RETURN OF ASSETS HELD UNDER VARIOUS INVESTMENT AGREEMENTS
BY THE CLAIMANT, EACH OF WHICH WAS GOVERNED BY ENGLISH LAW AND
CONTAINED AN ARBITRATION CLAUSE. THE DEFENDANT SUED THE
CLAIMANT IN RUSSIA AND WAS INJUNCTED FROM CONTINUING THOSE
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PROCEEDINGS APPLYING THE PRINCIPLES I HAVE BEEN DISCUSSING. THE
DEFENDANT THEN COMMENCED PROCEEDINGS AGAINST VARIOUS
RUSSIAN REGISTERED AFFILIATES OF THE CLAIMANT IN RUSSIA. THE
CLAIMS WERE FORMULATED IN DELICT, GOVERNED BY RUSSIAN LAW AND
SOUGHT DAMAGES BASED ON THE SUMS TO WHICH THE DEFENDANT WAS
ENTITLED FROM THE CLAIMANT. IT WAS NOT SUGGESTED THAT THE THIRD
PARTY CLAIMS WERE DEMURRABLE AND IT WAS COMMON GROUND THAT
NONE OF THE AFFILIATES WERE PARTIES TO THE RELEVANT ARBITRATION
AGREEMENTS. THE CLAIMANT SOUGHT AN INJUNCTION, WHICH CAME
BEFORE ME AND WAS REFUSED. THERE WAS AN APPEAL WHICH IN THE
RESULT FAILED. HOWEVER, IT DID SO BECAUSE THE COURT OF APPEAL
CONSIDERED THAT THE CLAIMANT WAS BEHAVING IN A MANNER THAT
WAS LESS THAN STRAIGHTFORWARD. THIS LED ONE OF THE JUDGES TO
CONFINE HIMSELF TO DISMISSING THE APPEAL ON THAT BASIS. THE OTHER
TWO JUDGES DID SO AS WELL BUT COMMENTED ON THE ISSUE OF
PRINCIPLE THAT AROSE ALBEIT IN GUARDED AND HIGHLY QUALIFIED
TERMS.

11. SLIDE 11 ONE OF THE JUDGES (SINGH L]) REJECTED A SUBMISSION THAT
THE EFFECT OF THE ARBITRATION AGREEMENTS WAS TO PRECLUDE THE
DEFENDANT FROM SUING THE AFFILIATES AS THE RESULT OF AN IMPLIED
TERM OF THE ARBITRATION AGREEMENT. MALES L] CONSIDERED THE
CONTRARY ARGUMENT WAS ARGUABLE ON THE BASIS THAT THE ONLY
PURPOSE OF THE RUSSIAN CLAIMS WAS TO CIRCUMVENT THE CLAIMANT'S
ARBITRATION CLAIMS. THE DIFFICULTY IS IN FORMULATING AN
APPROPRIATE IMPLIED TERM. [T WAS THIS DIFFICULTY THAT LED FOXTON ]
(AS HE THEN WAS) TO REJECT THE IMPLIED TERM ANALYSIS IN WHAT FOR
THE MOMENT IS THE LAST WORD ON THESE ISSUESI8. THIS LEFT AS THE
ONLY POSSIBLE ALTERNATIVE THE POSSIBILITY THAT AN INJUNCTION

8 See JP Morgan Securities Plc & Ors, J P Morgan Chase Bank, N.A., London Branch & Ors v VTB Bank Plc
ibid. per Foxton J at [141]




MIGHT BE GRANTED ON THE GROUND THAT THE DEFENDANT'S CONDUCT
WAS VEXATIOUS AND OPPRESSIVE ON THE BASIS THAT THE RUSSIAN
PROCEEDINGS WERE NO MORE THAN A MANOEUVRE TO EVADE THE
ARBITRATION AGREEMENT. SINGH L] CONSIDERED THERE WAS SOME
FORCE IN THIS ARGUMENT. FOXTON ] CONSIDERED IT APPROPRIATE TO
USE THIS MECHANISM IN [.P MORGAN V. VTB BANKI9 ON THE BASIS THAT

THE RUSSIAN CLAIMS IN ISSUE IN THAT CASE WERE INTENDING TO
CIRCUMVENT THE ARBITRATION AGREEMENTS IN ISSUE.

12. SLIDE 12 ALL THIS GIVES RISE TO REAL CONTROVERSY. IT DOES SO BECAUSE
IT IGNORES ALTOGETHER THE RIGHT OF A PARTY TO PURSUE WHO IT
WANTS IN WHATEVER JURISDICTION IT WISHES TO. IT IGNORES THE FACT
THAT IN RENAISSANCE SECURITIES (IBID.) AT LEAST IT WAS NOT IN DISPUTE

THAT THAT THE DEFENDANT HAD A LEGITIMATE CAUSE OF ACTION
AVAILABLE TO IT AGAINST THE RUSSIAN SUBSIDIARIES AND IT EXPOSES THE
COURT TO HAVING TO MAKE POTENTIALLY HIGHLY SUBJECTIVE
JUDGMENTS AS TO WHAT GENUINE CLAIMS A PARTY TO AN ARBITRATION
AGREEMENT MAY BE ENTITLED TO PURSUE. HOW THIS WILL BE RESOLVED
FINALLY IS UNCLEAR. AS THINGS STAND HOWEVER, THE POSITION
ADOPTED BY ENGLISH LAW IS CONSISTENT WITH THE HIGH DEGREE OF
SUPPORT IT PROVIDES FOR ARBITRATION AND [ SUSPECT THAT ULTIMATELY
THE ISSUES WILL BE ADDRESSED ON A HIGHLY PRAGMATIC BASIS WITH
SUPPORT FOR ARBITRATION TRUMPING RIGHTS TO PURSUE THIRD PARTY
CLAIMS FOR SUBSTANTIALLY THE SAME RELIEF AS OTHERWISE COULD
ONLY BE RECOVERED IN ARBITRATION BETWEEN A AND B.

13. SLIDE 13 WHAT THEN ARE THE TAKEAWAYS FROM ALL THIS — THEY ARE I
THINK THAT ASIS ARE POWERFUL TOOLS IN THE HANDS OF COURTS WHOSE
POLICY IS STRONGLY TO SUPPORT DISPUTE RESOLUTION BY ARBITRATION.

9 See JP Morgan Securities Plc & Ors, J P Morgan Chase Bank, N.A., London Branch & Ors v VTB Bank Plc
ibid. per Foxton J at [151]




THE AVAILABILITY OF THE REMEDY IN ENGLAND AND THE DIFC COURTS
DEPENDS ON THE COURT HAVING PERSONAL JURISDICTION. IN ENGLAND
THE POSITION HAS BEEN STRENGTHENED BY INCREASED STATUTORY
SUPPORT FOR COERCIVE ORDERS MADE BY EMERGENCY ARBITRATORS. IN
RELATION TO THE THIRD PARTY ISSUE, AGAIN CHOICE OF INSTITUTIONAL
ARBITRATION WITH MANDATORY THIRD PARTY JOINDER PROVISIONS MAY
PROVIDE AT LEAST A PARTIAL ANSWER. FOR DRAFTING PURPOSES, IT MAY
MAKE SENSE TO CHOOSE INSTITUTIONAL ARBITRATION WITH ROBUST
EMERGENCY ARBITRATOR PROVISIONS OR ALTERNATIVELY DRAFTING
ARBITRATION CLAUSES WITH EXPRESS CURIAL GOVERNING LAW
PROVISIONS.



