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SEC Reg BI
https://www.sec.gov/rules/final/2019/34-86031.pdf

https://www.sec.gov/rules/final/2019/34-86031.pdf


SEC Reg BI
• Upgrades BD duty from arms-length, suitability standard to quasi-fiduciary “best 

interest standard

• Reg BI applies only to retail customers

• Implementation deadline June 30, 2020

• Composed of 4 obligations



SEC Reg BI- 4 Obligations- BD
1. Obligation to act in clients’ best interest at:

– Time of recommendation of account opening or changes (platform selection, rollovers)
– Time of strategy recommendations (asset allocation, hold recommendations)
– Time of investment transaction

2. Disclosure Obligation (Prior to or at time of recommendation)
– Acting as BD
– Material fees and costs that apply to transaction, holdings and account
– Type and scope of services provided
– Conflicts of interest



SEC Reg BI- 4 Obligations- BD
3. Care Obligation (Exercise reasonable diligence, care and skill)

– Must evidence review of alternative recommendations
– Rollovers review similar to DOL
– Documenting written and oral disclosures

4. Conflict of Interest Obligation (Identify, disclose, eliminate)
– Limitations (i.e. representative only trades in ETFs, but firm offers a full suite of products, requires rep to 

disclose to customers)
– Rule instructs firms to develop a penalty system for any rep that does not adequately manage or disclose 

their conflicts of interest.
– Eliminate sales contests, sales quotas, and non-cash compensation based on sales of specific securities



SEC Reg BI- Implementation
• Develop new or changes to policies, procedures and controls 

– Account Type recommendations/ Retirement plan rollovers
– Client onboarding process
– Analyze products/services, fees and costs
– Marketing material
– Best interest vs suitability



SEC Reg BI- Implementation
• Technology and record keeping

– Account monitoring
– Disclosure delivery
– All information collected and provided to retail customer pursuant to Reg BI

• Identify and mitigate conflicts of interest

• Training



SEC Reg BI- Investment Advisers
• Provide Advice in the best interest of the client

• Duty of loyalty

• Best Execution for client transactions

• Disclosure of conflicts of interest



SEC Reg BI- Will Not
• Extend beyond a particular recommendation or require BD to 

continuously monitor

• Require BD to refuse to accept a customer’s order that is contrary to 
the broker’s recommendation

• Apply to self-directed or unsolicited transactions by a retail customer, 
whether or not the customer receives separate recommendations from 
broker



SEC Reg BI- Form CRS
1. Mandatory Form CRS Delivery

– Before or at time firm enters into client agreement
– Opens a new account for existing client
– Recommends a rollover
– Recommends or provides a new advisory service

2. Mandatory “prominent” post Form CRS on Firm’s website 
3. Communicate any changes to Form CRS to existing clients within 60 days
4. Deliver Form CRS to existing clients within 30 days

Delivery mechanism?



SEC Reg BI- Investor.gov



SEC Reg BI- Investor Form CRS Resources

https://www.investor.gov/CRS

Know the Difference

https://www.youtube.com/watch?v=FZNCce1spHQ


SEC “Protect Your Investments”
• Research Your Investment
• Search the Database
• Research Your Investment 

Professional
• Monitor Your Accounts
• Know the Fees You’re 

Paying
• Beware of Investment 

Scams



FIDUCIARY RULE CHANGES….in motion
• CFP Board- Code of Standards 10/1/19

– New Code of Standards imposes a fiduciary duty on CFPs who provide financial advice in commission-based 
accounts (inconsistent with Reg BI).

• Act as a fiduciary
• Provide various client disclosures

– New Code of Ethics and Standards of Conduct delayed to June 30, 2020
– Board does not have regulatory authority but reviewing how to “enforce”

• DOL scheduled to propose new fiduciary rule in December (revival of a rule) for 
advice on retirement accounts (in conjunction with Reg BI)

• FINRA will enforce Reg BI. Anticipate FINRA will review Suitability Rule 2111 and 
Standards of Commercial Honor Rule 2010



FIDUCIARY RULE CHANGES….in motion
• SEC Regulation BI has multiple spinoffs. Criticism Reg BI doesn’t set higher 

fiduciary bar for broker conduct 
– House bill (HR3351) passed to cut funding for SEC’s Reg BI. Unlikely to move thru 

Senate
– States Securities Laws. To date, only Nevada and Connecticut have formally adopted 

such laws; Massachusetts and New Jersey, currently pending. Unsure they will survive 
court challenges.

– State Insurance Laws. 
• NY187- Suitability and Best Interest effective  with annuities August 1, 2019, life insurance on 

March 1, 2020
• NAIC model rule proposal scheduled in October. Best-interest standard expected: care, 

disclosure, conflict of interest and documentation



State Fiduciary Regulations
• Adopted Regulations: 
• Connecticut-Required conflict disclosure in connection with administration of government plans (effective January 1, 

2019) 
• Nevada-Fiduciary duty law for BDs and IAs effective July 1, 2017 (proposed regulations to be adopted in order to 

implement is awaiting final rule). 
• New York-Suitability and best interest standards for sellers of annuities (effective August 1, 2019) and life insurance 

(effective February 1, 2020) 

• Pending Regulations: 
• Massachusetts–Fiduciary standard on BDs and IAs. Request for comment issued on June 14, 2019; comment period 

ended July 26, 2019. (Raymond James submitted a comment letter.) 
• o Previously proposed regulations would require fee disclosures for state-registered RIAs. 
• New Jersey–Comment period for fiduciary rule closed on July 18, 2019. (Raymond James submitted a comment letter.) 
• Nevada--Regulations to implement fiduciary duty law pending (comment period ended March 2019) 



FIDUCIARY RULE  (2) SEC Interpretations 

-Standard of Conduct for IAs
-Solely Incidental Prong for BD Exclusion



FIDUCIARY RULE SEC Interpretation –
Standard of Conduct for IAs
https://www.sec.gov/rules/interp/2019/ia-5248.pdf

Issued June 5, 2019
Effective July 12, 2019

https://www.sec.gov/rules/interp/2019/ia-5248.pdf


FIDUCIARY RULE SEC Interpretation
IA Standards of Conduct Expectations:

Deficiency 1- Failure to adopt, implement, or document periodic review of client accounts
– Interpretation requires more than annual review of portfolio from advisers who agree 

to provide continuous discretionary advice and charge an ongoing fee
– SEC expects ongoing account monitoring and rebalancing, with documentation to 

prove it.



FIDUCIARY RULE SEC Interpretation
IA Standards of Conduct Expectations:

Deficiency 2- Failure to adopt, implement, or document a policy for the selection of account 
types

– Firms that are dually registered will need to consider whether a brokerage or an 
advisory account is most appropriate

– Interpretation indicates advisers recommending rollovers of 401(k) plans will need to 
document the reasons why the rollover is in the client’s best interest. Remember DOL 
rule.



FIDUCIARY RULE SEC Interpretation
IA Standards of Conduct Expectations:

Deficiency 3- Failure to conduct due diligence on investments
– Commission cites the Larry Grossman case as a reminder of consequences of failing 

to investigate securities before recommending to client (disgorgement and an industry 
bar)

– Fiduciary duty not satisfied by simply advising client to invest in “lowest cost” 
investment product without further analysis



FIDUCIARY RULE SEC Interpretation
IA Standards of Conduct Expectations:

Deficiency 4- Failure to provide full and fair disclosure of conflicts of interest
– SEC views all conflicts as material
– Interpretation requires disclosure to be clear and detailed enough for the client to make 

an informed decision

Deficiency 5- Failure to seek best execution
– Share class 



FIDUCIARY RULE SEC Interpretation
IA Standards of Conduct Expectations:

Deficiency 6- Failure to establish that the Adviser has a reasonable understanding of the client’s 
objectives

– Interpretation recommends at a minimum inquire into client’s financial situation, level of 
financial sophistication, investment experience, and financial goals. 



FIDUCIARY RULE SEC Interpretation-
IA Standards of Conduct

Account Type Choice Retirement AC Rollovers Account Monitoring
What are 
the impacts?

Documentation of basis 
for recommendation is 
key 

Similar to DOL Must provide advice 
and monitoring 

What can I 
do now?

If you aren’t 
documenting already, 
you should begin now

Review educational 
resources to ensure clients 
understand options

Apply a prudent 
process

What are 
resources?

Advisor Mobile and 
CRM are two tools to 
leverage

Transfer Rollover Due 
Diligence HF189

Goal Planning & 
Monitoring, Account 
Review HF169



FIDUCIARY RULE SEC Interpretation- IA 
Standards of Conduct
Client Objectives

HFS Form 

IPQ HFS Client- Score client objective 
and risk tolerance



FIDUCIARY RULE SEC Interpretation- Solely 
Incidental Prong of the B/D Exclusion
https://www.sec.gov/rules/interp/2019/ia-5249.pdf

Issued June 5, 2019 
Effective July 12, 2019



SEC Interpretation BD Solely Incidental Advice
BD not subject to the Act if:

• Solely incidental Advice
– Level of investment discretion (unlimited discretion is NOT solely incidental)

• Discretion limited to time, scope MAY be deemed solely incidental
– Account monitoring frequency

• Continuous, previously agreed-upon account monitoring would NOT be considered solely 
incidental

• Periodic account monitoring or voluntary monitoring would likely be considered solely 
incidental

• Only commissions and not asset-based fees are received



FIDUCIARY RULE SEC Interpretation- Solely 
Incidental Prong of the B/D Exclusion
Harbor Policy Update HFS Supervisory Procedures 

Section 7.3 Fiduciary Duty

“Registered Representatives are forbidden to provide continuous 
account monitoring for brokerage accounts. Any monitoring of 
brokerage accounts is solely incidental (voluntary or
may be agreed upon on a periodic basis, i.e. quarterly, as it 
would occur at specific time frames and not be considered 
continuous”


